Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


■">i 


':«  V  ^' 


yAW 


Il 


^-SfifS 


Ic 


r 


k 


<it. 


'f  , 


■if'-.-. 


1 ' 


\  .  '  ^_ 


<>i'. 


M 


I 


»^ 


CROWN     CASES 


RESERVED  FOR  CONSIDERATION; 


AND 


DECIDED  BT 


THE  TWELVE  JUDGES  OF  ENGLAND, 


7B0M  THE   TEAB   1799   TO   THE   TEAR   1824. 


BY 

WILLIAM  OLDNALL  RU|gPLL 

AND 

EDWARD  RYAN, 

OF  L1NG0LN*8  INN,   K8QR8.,  BARRISTSEB  AT  LAV. 


Sicat  in  fact!  qusestionibus  id  pro  vero  habetnr  unde  phires  maximeqne 
idoDei  stant  testes,  ita  sententiantm  eas  sequendas,  quae  plnrimis  pnestantissi- 
misqae  nitantur  auctoribus.  Qrotius,  de  Jwre  Belli  ac  Pads, 


WITH  SEFBREN'CES  TO  THE  EXGUBH  COMMON  LAW  REPORTS. 


%  «  •      • 


• 


PHILADELPHIA: 
T.  &  J.  W.  JOHNSON.  LAW  BOOKSELLERS, 


SUCCESSORS 
No. 


ON.  LAW  BOOKSE 

TO   a^^N  &  JOHNSON, 
5  MI^R  STREET. 


1839. 


350608 


•  •  • 


«      •      • 


■ 


«       • 
k   - 


•••     •' 


♦  _  « 


•     • 


«  m 


T.  K.  &  P.  G.  COLUNS,  PRINTLBS, 
No.  1  Lodge  AUey. 


TO 


THE  RIGHT  HONORABLE 

ROBERT    PEEL, 

HIS  MAJESTY'S  PRINCIPAL  SECRETARY  OP  STATE 

FOR  THE  HOME  DEPARTMENT, 

Uc  fico.  &e. 

THIS  VOLUME 
la 


IN 

STNCERE  ADMIRATION 

OF  T«E  EXLIGHTENED  PRINCIPLES 
WTnCH  LEAD  HIM  TO  I.NVES'nGATB  AND  TO  REMEDY 

THE  DEFECTS 
IN  OUR  LAWS  AND  LEGAL  INSTITUTIONS, 

AND 
OF  THE  JUDGMENT  AND  DISCRETION 

BY  WHICH 
BIS  MEASURES  OF  IMPROVEMENT 
ARC 
MATURED  AND  DIRIilCTfiD. 


PREFACE. 


Thb  decisions  upon  the  Crown  Cases  reserved  for  the 
consideration  of  the  Twelve  Judges  of  England  are  of 
the  first  importance  to  the  due  administration  of  the 
criminal  justice  of  the  country;  and  in  committing  to 
the  press  those  which  have  occurred  during  a  recent 
period  of  more  than  twenty  years  the  Editors  believe 
that  they  are  nmking  an  acceptable  communication  to 
the  profession  and  to  the  public. 

The  Editors  have  used  their  best  endeavors  to  guard 
against  inaccuracies  .and  errors  of  the  press;  and  they 
are  enabled,  by  the  source  from  which  these  cases  have 
been  obtained,  to  vouch  for  their  authenticity.  They 
have  also  to  acknowledge,  with  gratitude,**  the  great 
assistance  they  have  received  from  the  use  which  has 
been  permitted  to  them  of  the  note-book  of  Mr.  Justice 
Bayley,  from  whence  they  have  been  supplied  with  the 
greater  part  of  the  marginal  abstracts,  and,  in  many 
instances,  with  the  reasons  upon  which  the  cases  were 
decided.  The  value  of  information  derived  from  such 
a  source  will  be  duly  appreciated  by  the   profession  at 
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large;  who  have,  for  so  many  years,  witnessed  the 
great  legal  acquirements  of  this  most  learned  and 
excellent  Judge. 

The  editors  are  also  desirous  of  expressing  their  sense 
of  the  great  kindness  of  all  the  learned  Judges  with 
whom  they  have  had  occasion  to  communicate  upon  any 
of  the  cases  contained  in  this  volume. 

Wm.  OLDNALL  RUSSELL. 
EDWARD  RYAN. 

July  1,  1825. 
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Rex  V.  Richard  Bailey. 

A  prisoner  whs  indicted  for  malieioaslj  Bhootiog;  the  offence  was  within  a  few  weeks  after 
the  39  O.  3.  c.  37.  (a)  passed,  and  before  notice  of  it  could  have  reached  the  place  where 
the  offence  was  committed.  On  case,  the  judges  thought  he  could  not  have  been  tried  if 
the  39  (?.  3.  e.  37,  bad  not  passed,  and  as  be  could  not  have  known  of  that  act,  they 
thought  it  right  ho  should  have  a  pardon. 

THE  pnsoDcr  was  tried  before  Lord  Eldon,  at  the  Admi- 
ralty sessioDS)  December,  1799,  on  an  indictment  for  wilfully 
and  maliciously  shooting  at  Henry  Truscott. 

It  appeared  in  evidence,  that  on  the  27th  of  June,  1799, 
the  prisoner  was  the  captain  of  a  vessel  called  the  Langley,  a 
letter  of  marque;  that  about  130  leagues  from  Falmouth,  on 
that  day,  he  discovered  in  the  morning,  and  fell  in  with  another 
vessel  called  the  Admiral  Nelson,  sailing  at  that  time  without 
colors  hoisted,  on  board  of  which  vessel  Henry  Truscott,  the 

(a)  The  preamble  of  which  act  recites.  Whereas,  by  an  aet  passed  on  the  twenty^iffhth 
year  of  King  Henry  the  Eightli,  it  is  enacted.  That  treasons,  felonies,  robberies,  murtners, 
and  oooibderacies  committed  on  the  high  seas,  shall  be  inquired  of,  tried,  and  determined 
10  sneh  sliires  and  places  in  the  realm  as  shall  be  limited  by  the  King's  commission  to  be 
Erected  for  the  tame,  in  like  form  and  condition  as  if  any  such  offence  or  offences  bad  been 
coinmttted  or  done  in  or  upon  the  land;  and  whereas  it  is  expedient  to  declare  that  other 
oflfences  committed  on  the  seas  may  be  inquired  of,  tried,  and  determined  in  like  manner, 
be  it  enacted,  Hiat  aU  and  every  offence  and  offences,  which,  aAer  the  passing  of  this  act, 
■hall  be  committed  upon  the  high  seas  out  of  the  body  of  any  county  of  this  realm,  shall 
be  ofiences  of  the  same  nature  respectively,  and  be  liable  to  the  same  punishments  respect- 
ively as  if  they  had  been  committed  upon  the  shore,  and  shall  be  inquired  o^  heard,  tried, 
■nd  determined  and  adjudged  in  the  same  manner  as  treasons,  felons,  murtbers,  and  con* 
federacies  are  directed  to  be  by  the  same  act. 

By  the  seeond  section  it  is  further  enacted,  That  when  any  person  or  persons  shall  be 
trioQ  for  the  crime  of  murther  or  manslaughter  committed  upon  the  sea  by  virtue  of  any 
oommission  directed  under  the  said  act,  and  shall  be  found  guilty  of  manslaughter  only,  such 

Cison  or  persons  shall  be  entitled  to  receive  the  benefit  of  clergy  in  like  manner,  and  shall 
subject  to  the  same  punishment,  as  if  he  or  tlieyhad  committed  such  manslaughter  in  or 
upon  the  land. 
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Rex  V.  Richard  Bailey. 

A  priMDer  wu  indicted  for  malieiouslj  ehootiog;  the  offence  was  within  a  few  weeks  after 
the  39  G.  3.  e.  37.  (a)  paoaed,  and  before  notice  of  it  could  have  reached  the  place  where 
the  offence  was  committed.  On  case,  the  judges  thought  he  could  not  have  been  tried  if 
the  39  &.  3.  e,  37,  bad  not  passed,  and  as  be  coold  not  have  known  of  that  act,  they 
thooght  it  right  ho  ahould  have  a  pardon. 

THE  prisoner  was  tried  before  Lord  Eldon,  at  the  Admi- 
ralty sessions,  December,  1799,  on  an  indictment  for  wilfully 
and  maliciously  shooting  at  Henry  Truscott. 

It  appeared  in  evidence,  that  on  the  27th  of  June,  1799, 
the  prisoner  was  the  captain  of  a  vessel  called  the  Langley,  a 
letter  of  marque;  that  about  130  leagues  from  Falmouth,  on 
that  day,  he  discovered  in  the  morning,  and  fell  in  with  another 
vessel  called  the  Admiral  Nelson,  sailing  at  that  time  without 
colors  hoisted,  on  board  of  which  vessel  Henry  Truscott,  the 

(a)  The  preamble  of  which  act  recites,  Whereas,  by  an  act  passed  on  tbe  twenty^ig-hth 
year  of  Kini;  Henry  die  Eifi^hth,  it  is  enacted,  That  treasons,  felonies,  robberies,  mnrthers, 
and  ooofederacies  committed  on  the  high  seas,  shall  be  inquired  of,  tried,  and  determined 
in  saeh  shires  and  places  in  the  realm  as  shall  be  limited  by  the  King's  commission  to  be 
directed  ibr  the  same,  in  like  form  and  condition  as  if  any  snch  offence  or  offences  bad  been 
cammitted  or  done  in  or  npon  tlie  land;  and  whereas  it  is  expedient  to  declare  that  other 
offences  committed  on  the  seas  may  be  inquired  of,  tried,  and  determined  in  like  manner, 
be  it  enacted,  That  all  and  every  offence  and  offences,  which,  aAer  the  passing  of  this  act, 
shall  be  committed  npon  the  high  seas  out  of  the  body  of  any  county  of  this  realm,  shall 
be  offences  of  the  same  nature  respectively,  and  be  liable  to  the  same  punishments  respect* 
My  as  if  they  had  been  committed  upon  the  shore,  and  shall  be  inquired  of,  heard,  tried, 
and  determined  and  adjudged  in  the  same  manner  as  treasons,  felons,  murthers,  and  coa> 
ftdeFaeiea  are  directed  to  be  by  the  same  act 

By  the  second  section  it  is  further  enacted.  That  when  any  person  or  persons  shall  be 
tried  for  the  crime  of  murther  or  manslaughter  committed  upon  the  sea  by  virtue  of  any 
eommission  directed  under  the  said  act,  and  shall  be  found  guilty  of  manslaughter  only,  such 
VBraon  or  persons  shall  be  entitled  to  receive  the  benefit  of  clergy  in  like  manner,  and  shall 
be  subject  to  the  same  punishment,  as  if  he  or  they-had  committed  such  manslaughter  in  or 
BpQQ  the  land. 
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person  charged  in  the  indictme^t'to'-fiave  been  shot  at,  was  a 
mariner. 

This  vessel  was  certainlv'-sb  condacting  herself,  at  that 
time,  as  to  give  the  prisoae'c,  iHe  captain  of  the  letter  of  marque^ 
reasonable  ground  t6*«jthiriK  that  she  was  an  enemy;  but  before 
he  boarded  her,  a^[d.d«[ring  the  time  he  was  on  board  of  her^ 
circumstances.f!%te!sd,  which  could  hardly  fail  to  satisfy  him 
that  she  M^air  ftp*  English  vessel. 

r  *2  -]''*^Be  staid  on  board  some  time,  furnished  the  vessel 
with  provisions,  took  into  his  custody  a  letter  to  be  delivered 
in  England,  written  by  a  gentleman  on  board  of  her,  and  con- 
ducted himself  during  a  conversation  of  considerable  con- 
tinuance in  the  cabin  as  satisfied  that  the  vessel  was  English. 

In  the  course  of  that  conversation,  he  and  the  captain  of 
the  Admiral  Nelson  were  left  alope,  and  a  quarrel  took  place 
between  them.  As  the  latter  was  not  produced  upon  the  trial, 
as  a  witness,  the  origin  and  cause  of  tne  quarrel  could  not  be 
ascertained;  but  it  appeared  that  the  captain  of  the  Admiral 
Nelson  had  found  fault  with  the  prisoner  for  very  ffross  lan- 
guage which  he  had  in  fact,  used  when  he  hailed  me  ship  in 
(he  chase. 

The  captain  of  the  letter  of  marque,  and  the  captain  of 
the  Admiral  Nelson,  came  up  from  the  cabin  where  they  had 
been  quarrelling;  the  former,  in  a  very  violent  passion,  insist- 
ing that  the  latter  should  produce  the  ship's  papers;  he  said 
he  was  willing  to  do  so  if  the  prisoner  would  produce  his 
commission;  the  prisoner,  according  to  one  witness,  promised 
so  to  do,  but  did  not  produce  it. 

The  prisoner  left  the  Admiral  Nelson,  abusing  the  captain, 
and  offering  to  fight  him;  using  very  threatenmg  language, 
stating  that  he  would  make  him  pay  for  it;  and  when  he  got 
on  board  his  own  vessel  three  guns  were  fired  at  the  Admiral 
Nelson,  one  of  which,  loaded  with  grape-shot,  wounded  Henry 
Truscott  severely  in  the  arm. 

[  *3  ]  *The  captain  of  the  Admiral  Nelson,  upon  the  firing, 
sent  his  papers  on  board  the  prisoner's  vessel. 
.   It  was  insisted  by  the  prisoner's  counsel  that  he  had  a  right 
to  fire  upon  the  Admiral  Nelson,  because  the  captain  did  not 
produce  her  papers. 

On  the  other  hand,  it  was  insisted,  that  the  prisoner  ought 
first  to  have  produced  his  commission,  to  show  his  right  to 
demand  the  production  of  papers;  and  it  appeared  on  the 
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evidence  of  one  witness  that  he  said  be  would,  but  did  not 
produce  his  commiraion* 

Lord  EldoQ  intended  to  have  saved  this  point;  but  it  ap- 
peared to  him  that  it  would  not  arise  in  the  case,  unless  the 
jury  sboold  be  of  opinion  that  the  prisoner  really  fired  upon 
the  Admiral  Nelscxi  because  the  papers  were  not  produced, 
and  not  for  any  other  reason,  founded  either  in  malice  or  any 
other  motive;  he,  therefore,  distinctly  put  it  as-  a  question  to 
the  jury  for  their  consideration,  Whetner  the  prisoner  did  fire 
upon  the  Admiral  Nelson,  because  the  captain  of  that  vessel  did 
n<d  produce  his  papers?  intending  to  reserve  the  question  of 
law,  if  their  finding  upon  the  fact  made  it  fit  so  to  do.  The 
jury  said  they  were  satisfied  that  he  did  not  fire  upon  the  vessel 
for  that  reason;  and  they  seemed  to  be  of  opinion  that  the 
prisoner  had  otherwise  perfectly  satisfied  himself,  without  the 
papens,  that  the  Admiral  Nelson  was  an  English  vessel,  and 
that  he  fired  ^n  consequence  of  the  auarrel  which  had  taken 
place  between  him  and  the  Admiral  Nelson's  captain. 

It  was  then  insisted  that  be  did  not  shoot  at  Henry  Truscott, 
the  person  named  in  the  indictment,  but  at  the  ship. 

Lord  Eldon  told  the  jury  that  he  was  of  opinion,  if  they 
thought  the  guns  were  fired  at  the  vessel,  and  those  on  board 
her  generally,  that  the  guns  might  be  considered  as  shojt  at 
each  individual  on  board  her,  and  therefore,  at  Henry  Trus- 
cott, the  person  named  in  the  indictment. 

It  was  then  insisted  that  the  prisoner  could  not  be  found 
guilty  of  the  ofiencc  with  which  he  was  charged,  because  the 
act  of  the  39  G.  3.  c.  37.,  upon  which  (^together  with  the 
statute  relating  to  maliciously  shooting  (a)  the  prisoner  was 
indicted  at  this  ^Admiralty  Sessions^  and  which  act  [  ^4  ] 
of  the  39  G.  3.  is  entitled,  ^  An  act  for  amending  certain  de- 
fects in  the  law  respecting  ofiences  conmiitted  on  the  high 
seas,''  only  received  the  royal  assent  on  the  10th  of  May, 
1799,  and  the  fact  charged  in  the  indictment  happened  on  the 
27th  of  June,  in  the  same  year,  when  the  prisoner  could  not 
know  that  any  such  act  existed  (his  ship,  the  Langley,  being 
at  that  time  upon  the  coast  of  Africa.) 

Lord  Eldon  told  the  jury  that  he  was  of  opinion  that  he  wasi, 
in  strict  law,  guilty  within  the  statutes,  taken  together,  if  the 
facts  laid  were  proved,  though  he  could  not  then  know  that 

(a)  9  G.  1.  c  32.  (BUck  Act) 
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the  act  of  the  39  G.  3.  c.  37.  had  passed,  and  that  his  igno- 
rance of  that  fact  could  in  no  otherwise  affect  the  case,  than 
that  it  might  be  the  means  of  recommending  him  to  a  merci- 
ful consideration  elsewhere  should  he  be  found  guilty. 

It  was  further  insisted  that  he  did  not  fire  the  guns,  but,  at 
most,  commanded  them  to  be  fired,  which  latter  the  jurj 
expressly  found  was  the  fact. 

It  was  then  insisted,  that  attending  to  the  statute  against 
wilfully  and  maliciously  shooting,  and  the  language  of  the  act 
of  the  39  G.  3.  c.  37.,  he  was  entitled  to  his  clergy,  and  the 
rather  as  he  did  not  himself  fire  the  guns,  (a) 

Lord  Eldon,  wishing  to  have  the  opinion  of  the  judges  upon 
this  last  point,  as  well  as  upon  the  other  points  upon  which 
he  had  given  directions,  he,  with  the  concurrence  of  Mr. 
Baron  Chambrc,  recommended  to  the  judge  of  the  Admiralty 
not  to  pass  any  sentence  till  the  opinion  of  the  twelve  judges 
could  be  had. 

On  the  first  day  of  Hilary  term,  1800,  all  the  judges  (ex- 
cept Mr.  Justice  Buller)  met  at  Lord  Kenyon's  chambers, 
and  were  of  opinion  that  it  would  be  proper  to  apply  for  a 
pardon,  on  the  ground,  that  the  fact  havmg  been  committed  so 
short  a  time  after  the  act  39  G.  3.  c.  37,  was  passed,  that 
the  prisoner  could  not  have  known  of  it;  and  the  judges 
[  *5  ]  came  to  this  ^resolution  without  particularly  deciding 
on  the  other  points.  But  it  seemed  to  be  the  general  opin- 
ion of  the  juQges  present  that  the  conviction  was  proper  on 
the  other  points,  (a) 

At  the  ensuing  admiralty  sessions,  June,  1800,  the  prisoner 
was  brought  to  the  bar,  and  a  pardon  produced  under  the  sign 
manual,  on  which  the  prisoner  was  discharged;  entering  into 
a  recognisance  of  100/.,  with  two  sureties  of  50/.  each,  to 
appear  and  plead  the  first  general  pardon. 

(a)  Vide  Rex  v.  Grangrer,  or  The  Coal  Heaven*  Case,  1  Leach,  C.  C.  64.  4th  ed.;  Rex 
0.  Welb,  Pasch.  1786, 1  East,  P.  C.  414;  Rez  v.  Royce,  4  Burr.  2073;  Rex  v,  Franklvn, 
1  Leaob,  C.  C.  255,  where  Lord  Mansfield  and  the  Court  of  King^s  Bench  thought  that 
defendant,  though  not  armed,  being  present,  aiding  and  assSsting  persons  armed,  to 
resist  revenoe  officers,  waa  guilty  as  a  principaL  Vwe  also  Sims  and  Midwinter's  case, 
Fost  415.    Rex  v,  Amarro,  poet  Mich.  1814.  and  I  O.  4.  c.  90. 

(a^  An  indictment  was  fbond  at  the  Admiralty  sessions  against  prisoners  for  maliciously 
barning  a  ship,  with  intent  to  defiraud  the  underwriters;  this  was  made  felony  by.  the  fA 
dt  93  Car,  2.  e.  U.S.  13,  and  the  indictment  vns  on  that  statute.  On  conference,  Hoit,  C. 
J.,  and  Tracy,  J.,  thought  this  might  be  tried  under  the  commission,  and  that  the  28  Hen, 
a  e.  15,  extended  to  the  trial  of  an  offence  made  felony  by  a  subsequent  statute;  but  tlie 
other  judges  being  of  a  different  opinion,  it  was  agreed  that  it  was  not  proper  to  try  the 
prtsoner.—Rez  v.  Snape,  1702,  Tracy's  MS.  78;  2  East,  P.  C.  807.— But  see  1  Ann.  tt,  2. 
€.  9.  •.  4, 
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Bex  V.  James  Smith. 

Indictment  on  the  15  O,  SL  e.  38.  #.  3,  charged,  that  defendant  uttered  a  counterfeit  bal^ 
crown  to  J.  F.,  and  that  at  the  time  he  ao  uttered  it,  he  bad  about  him  another  counterfeit 
half-crown;  but  it  did  not  conclude  with  averring  that  he  was  a  eommon  vilerer  offaUe 
momtf:  the  judges  held  that  such  averment  was  unnecessary,  and  that  the  indictment 
was  sufficient  to  warrant  the  greater  punishment  of  the  3d  section  of  the  statute.  S. 
C^  9  Leach,  C.  C.  858.  4th  edi^  1  East.  P.  a  183. 

THE  prisoner  was  tried  before  Mr.  Justice  BuIIer,  at  Maid- 
stone summer  assises,  in  the  year  1799,  upon  an  indictment 
framed  upon  the  15  G.  2.  c.  28.  s.  3,  (A)  which  charged  that 
James  Smith,  late  of  the  parish  of  Patrixbourne,  in  the  county 
of  Kent,  laborer,  on  the  23d  day  of  August,  in  the  38th 
year  of  the  reign  of  our  sovereign  Lord  George  the  Third, 
now  King  of  Great  Britain,  &c.  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  one  piece  of  false 
and  counterfeit  money  made  and  counterfeited  to  the  like- 
ness and  similitude  of  a  piece  of  good,  lawful,  and  current 
money  and  silver  coin  of  this  realm,  called  an  half-crown, 
as  and  for  a  piece  of  good,  lawful  and  current  money 
and  silver  coin  of  this  realm,  called  an  half-crown,  then 
and  there  unlawfully  and  unjustly  did  utter  to  one  John 
Fearman,  he,  the  said  James  Smith,  at  the  time  when  he 
so  uttered  the  said  piece  of  false  and  counterfeit  money,  then 
and  there  well  knowing  the  same  to  be  false  and  counterfeit. 
And  also,  that  he,  the  said  James  Smith,  at  the  time  when  he  so 
uttered  the  said  piece  of  false  and  counterfeit  money  as  a  fore- 
eft)  By  which  it  is  enacted,  That  if  any  person  whataoever  shaU,  after  the  said  39th  day 
of  September,  utier  or  tender  in  payment  any  false  or  counterfeit  money  knowing  the  same 
to  be  false  or  counterleit,  to  any  person  or  persons,  and  shall  eitlier  the  same  day  or  within 
the  space  of  ten  days  then  next,  otter  or  tender  in  payment  any  more  or  other  ^Ise  or  counter, 
ieift  money,  knowing  the  same  to  be  false  or  counterfeit  to  the  same  person  or  persons,  or 
to  any  other  person  or  persons,  or  shall  at  the  time  of  such  ottering  or  tendering  have 
aboot  him  or  her,  in  his  or  her  custody,  one  or  more  piece  or  pieces  d*  coanter6eit  money, 
besides  what  waa  so  ottered  or  tendered,  then  such  person  so  lettering  or  tendering  the 
same  shall  be  deemed  and  taken  to  be  a  common  otterer  of  false  money,  and  being  thereof 
convicted  shall  snller  a  year*s  imprisonment,  and  shall  find  sureties  tot  hu  or  her  good 
behaviour  for  two  years  more,  to  be  computed  from  the  end  of  the  said  year;  and  if  any 
person,  having  been  once  so  convicted  as  a  common  utterer  of  false  money,  aball  after- 
wards again  otter  or  tender  in  payment  any  false  or  counterfeit  money  to  any  person  or 
persons,  knowing  the  same  to  be  false  or  counterfeit,  then  such  person  being  thereof  con- 
victed shall  for  such  second  offence  be  and  is  hereby  adjudged  to  be  guilty  of  felony  with- 
out benefit  of  clergy. 
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said,  to  wit,  on  the  said  23d  day  of  August,  in  the  38th  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
had  about  him,  the  said  James  Smith,  in  the  custody  and 
possession  of  him,  the  said  James  Smith,  one  other  piece  of 
false  and  counterfeit  money,  made  and  counterfeitea  to  the 
likeness  and  similitude  of  a  piece  of  good,  lawful,  and  current 
money  and  silver  coin  of  this  realm,  called  an  half-crown^ 
he,  the  said  James  Smith,  then  and  there  well  knowing  the 
said  last-mentioned  piece  of  false  and  counterfeit  money  to 
be  false  and  counterfeit,  in  contiDmpt  of  our  said  Lord  the 
King  and  his  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending  against  the  form  of  the  state  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said  Lord 
the  King,  his  crown  and  dignity. 

The  following  questions  were  reserved  for  the  opinion  of 
the  judges: 

Whether  the  indictment  should  have  concluded  with  the 
averment,  that  the  defendant  was  a  common  utterer  of  false 
money? 

[  *7  ]  *0r  whether  that  was  not  the  necessary  conclusion 
of  law  from  the  facts  so  stated? 

In  Hilary  term,  on  the  8th  of  February,  in  the  year  1800, 
this  case,  and  one  of  the  King  t;.  Levy,  which  was  tried  at 
the  same  time,  and  in  which  the  indictment  was  the  same, 
was  argued  before  all  the  judges  (except  Mr.  Justice  Buller, 
who  was  absent,)  by  Gurney  for  the  prisoners,  and  Fielding 
for  the  crown,  when  the  judges  all  agreed,  that,  considering 
the  length  of  time  this  form  of  indictment  had  been  used,  it 
was  not  necessary  i\iat  it  should  conclude  with  an  averment 
that  the  defendant  was  a  common  utterer  of  false  money. 

Mr.  Justice  Le  Blanc  thought,  and  other  judges  seemed  to 
be  of  the  same  opinion,  that  it  was  a  necessary  conclusion  of 
law  from  the  facts  stated,  and  not  necessary  to  be  averred. 
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Bex  V.  Richard  Booth. 

Att  indictmeiit  on  tiie  15  G.  2  e.  S6.  for  uttering  after  a  eooTiction  ior  a  doobla  oifoiee 
need  not  aver  that  defendant  was  adjudged  to  be  a  common  otterer  it  ia  sufficient  if  it 
state*  that  he  was  tried  and  oonvieted  of  ottering  to  A.,  and  of  uttering  on  the  same  day 
to  Bl,  and  adjudged  to  be  imprisoned  a  year.    &b»  R.  v.  Smith,  tvpra,  5. 

THE  prisoner  was  tried  before  Mr.  Baron  Tbomson^t  the 
Lent  assizes  for  the  county  of  York,  in  the  year  1799,  upon 
an  indictment  stating  that,  at  the  i^eneral  gaol  delivery  and 

fmeral  sessions  of  oyer  and  terminer,  held  at  the  castle  of 
ork,  the  29th  of  July,  37  G.  3.,  the  prisoner  was  duly  tried 
and  convicted  upon  an  indictment  (set  forth  at  large;)  the  first 
count  of  which  was,  for  uttering  a  false  and  counterfeit  half- 
guinea  to  one  John  Remmer;  the  24th  of  June,  37  G.  3., 
knowing  it  to  be  false  and  counterfeit.  The  second  count  was, 
for  uttering,  on  the  24th  of  June,  a  false  and  counterfeit  half- 
guinea  to  John  Remmer,  knowing  the  same  to  be  false  and 
counterfeit;  and  afterwards,  within  the  space  of  ten  days  ne^t 
after  the  said  piece  of  false  and  counterfeit  money  was  so 
uttered  by  him  as  last  aforesaid,  viz.  the  26th  of  June,  37  G. 
3,  uttering  in  payment  another  false  and  counterfeit  half-gui- 
nea to  Anne,  wife  of  Joseph  Scott,  knowing  the  same  to  be 
false  and  counterfeit.  The  third  count  was  for  uttering  in 
payment,  the  27th  of  June,  37  6.  3.,  a  false  and  counterfeit 
half-crown  to  Catherine,  wife  of  ''^John  Calvert,  [  ''^S  ] 
knowing  the  same  to  be  false  an(l  counterfeit,  and  having 
also,  at  the  time  of  such  uttering,  about  him  in  his  custody, 
besides  said  piece  of  money  uttered  as  last  aforesaid,  one 
more  piece  of  counterfeit  money,  mz.  half-a-crown.  And 
that  thereupon  it  was  ordered  "^  by  the  court,  that  the  said 
Richard  Booth  should  be  committed  to  His  Majesty's  gaol,  the 
castle  of  York^  there  to  be  imprisoned  for  the  space  of  one 
year,  and  that  he  should  find  sureties  for  his  good  behavior 
for  two  years  more,  to  be  computed  from  the  end  of  said  one 
year,  himself  in  100/.  and  two  sureties  in  50/.  each,  as  by  the 
record  appears. 

And  that  the  said  Richard  Booth,  being  a  common  utterer  of 
false  money^  afterwards,  that  is  to  say,  on  the  12th  of  No  vember, 
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39  G.  3.,  at  the  parish  of  GrintOD,  in  tho  county  of  York,  one 
piece  of  false  and  counterfeit  money  made  and  counterfeited 
to  the  likeness  and  similitude  of  a  piece  of  good,  lawful,  and 
current  money  and  silver  coin  of  this  realm  called  a  half-crown, 
then  and  there  unlawfully  and  feloniously  did  utter  to  one 
Sarah  Scanter,  widow,  well  knowing  the  same  to  be  false  dnd 
counterfeit,  against  the  statute  and  against  thja  peace. 

On.  the  record  of  the  prisoner's  former  conviction  being 
read,  it  was  objected  by  bis  counsel,  that  the  indictment  on 
which  he  had  been  convicted,  and  which  was  framed  on  the 
15  G.  2.  c.  28.,  contained  no  averment  that  the  prisoner  teas  a 
common  utterer  of  false  money ^  which  the  third  section  of  the 
act  has  declared  an  offender  under  such  circumstances  as  are 
stated  in  the  second  and  third  counts  of  that  indictment,  ^'  shall 
be  deemed  and  taken  to  be,''  and,  therefore,  that  the  prisoner 
had  not  been  'thereof  convictedj*^  according  to  the  words  of 
that  section;  which  also  enacts,  that  if  any  person,  ^having 
been  once  so  convicted  as  a  common  utterer  of  false  money  ^"^  shall 
afterwards  utter  or  tender  in  payment  any  false  or  counterfeit 
money  to  any  person  or  persons  knowing  the  same  to  be  false 
or  counterfeit,  then  such  person  being  thereof  convicted  shall 
for  such  second  offence  be  adjudged  guilty  of  felony  without 
benefit  of  clergy.  It  was,  therefore,  contended  the  present 
indictment  could  not  be  supported. 

The  prisoner  was  found  guilty;  but  the  judgment  was  re- 
spited, that  the  opinion  of  all  the  judges  might  be  taken  on 
the  question. 

This  case  stood  over  Easter  and  Trinity  terms,  to  be 
argued  by  counsel.  And  at  a  meeting  of  all  the  judges 
(except  Mr.  Justice  Buller)  in  Hilary  term,  on  the  8th  day 
[  *9  ]  of  February,  in  *the  year  1800,  it  was  held  that  this 
case  was  determimed  by  the  case  of  Rex  v.  Smith,  (a) 

(•)  Sttproy  5. 
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Rex  V.  Thomas  Wkrdle. 

An  ioclictaient  for  robbery  ttated,  tbat  it  was  in  a  field  nur  tke  king*$  highway:  tba  rob* 
berj  wu  proved^  but  not  necr  any  highway,  TBe  iadgee  held  that  the  aUmtion  of  ita 
bein;  io  a  field  near  the  highway  waa  immaterial,  for  the  B  A4  W,  Se  M.  c.  9.  took 
away  clergy*  let  the  robbery  be  where  it  might    &  C^  3  Eaat  P.  C.  785. 

THE  prisoDcr  was  tried  before  Mr*  Jastice  Chambre;  at 
Derby  Lent  assizes,  in  the  year  1800,  upon  an  indictment 
charging  him  with  robbing  one  George  Hill  in  an  open  field 
pear  the  highway.  The  prisoner  was  found  guilty  of  tbe 
robbery,  but  not  near  the  hightoay. 

Chambre  J.  at  tbe  trial  had  no  doubt  of  the  prisoner's 
being  liable  to  a  capital  sentence  under  tbe  3  &  4  fT.  df  M. 
€.  9.,  which  takes  away  clergy  from  ^  every  person  that  shall 
rob  any  other  person;^^  bnt  it  having  been  decided  at  tbe  Old 
Bailey,  in  the  case  of  Rex  t;,  Oatley,  Leach,  C  C.  53.,  that 
upon  an  indictment  for  a  highway  robbery,  evidence  of  a  rob- 
bery in  a  house  would  not  support  tbe  capital  part  of  the 
charge,  he  thought  it  safest  to  respite  the  sentence.  For 
although  the  learned  judge  was  of  opinion  that  the  decision 
in  the  case,  if  truly  reported,  had  arisen  from  not  adverting 
to  tbe  statute  of  William  and  Mary,  still,  as  it  might  bi 
ibanded  on  reasons  of  which  he  was  not  aware,  he  thought  it 
right  to  reserve  the  point. 

On  the  first  day  of  Easter  term,  1800,  present  all  the 
judges  (except  Btiller  J.,)  it  was  held  that  the  conviction  was 
right;  that  it  was  felony  without  benefit  of  clergy,  being  a 
robbery  under  the  3  &  4  W.6iM.c.  9.,  and  that  the  circum- 
stance of  being  in  a  field  near  the  highway  was  immaterial,  (b) 

{h)  Rex  o.  Fye,  MS.  C.  C  R.  The  prisoner  waa  oonTictod  before  Mr.  Baron  Thomson 
at  tba  Warwick  Lent  aaaizea,  in  the  year  1790,  opon  an  iodiotmeot  which  chaigod-  him 
with  robbing  Robert  Fcrnyoogh,  in  the  dwelling  houee  efAwAi  Wilday. 

The  fact  waa  committed  in  a  hoase,  bat  it  did  not  appear  who.  waa  the  occupier  of  it. 

Thomaon  B.  respited  the  aenteaco  that  the  opinion  ot  the  jodgoB  might  bo  taken  upon  th^ 
proprietj  of  the  conviction. 

At  a  meeting  of  all  the  jodgea,  in  the  fbllowing  Easter  term,  1790,  they  all  held  tbe  con- 
Tietion  proper. 

The  cirenmatanee  of  the  flict  being  committed  .in  a  hooae  (it  not  appearing  who  waa  tba 
oecopbr  of  it)  waa  held  to  be  immaterial 

Also  in  Rex  v.  Soaannah  Johnstone  (wifb  of  Jfos.  Johnstone,)  MS*  C>  C.  R.  The  prisoner 
VIS  tried  befine  Mr.  Jastice  Aahhorst,  at  Warwick  hoaX  asaixea^  in  the  year  1793,  and 
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^Bex  V.  Thomas  Ross. 

Breaking  down  the  head  or  mound  of  a  fish-pond  U  not  a  felony  within  the  9  0, 1.  e.  22. 
if  the  only  object  iu  so  doing  is  to  steal  the  fish.  SembU,  That  the  statute  9  G,l  e,  2Si. 
applies  only  to  cases  of  wanton  and  malioious  mischief.    S.  CX,  2  East  P.  C.  1067. 

THE  prisoner  was  tried  before  Mr.  Baron  Chambre  at  the 
Iient  assizes  for  the  county  of  Leicester,  in  the  year-  1800, 
upon  an  indictment  on  the  statute  9  G.  I  c.  22.,  for  unlaw- 
fully, maliciously,  and  feloniously  breaking  down  the  head 
and  mound  of  two  fishponds  in  a  place  called  Bosworth  Park, 
belonging  to  Sir  Woiston  Dixie,  Baronet,  whereby  the  fish 
therein  were  lost  and  destroyed. 

It  was  proved,  that  a  part  of  the  head  or  mound  of  one  of 
the  ponds  had  been  cut  down  to  a  considerable  depth,  by 
two  persons,  of  whom  the  prisoner  was  one,  so  as  to  leave 
but  little  water  in  the  pond. 

The  fish  were  gone;  but  it  appeared  to  have  been  the  ob- 
ject of  the  oflTenders  to  steal  the  fish,  and  not  to  let  them  es- 
cape through  the  breach  in  the  mound. 

The  weeds  were  much  trodden  down  in  the  pond,  mani- 
festly in  searching  for  the  fish,  and  the  prisoner  and  another 
person  bad  been  seen  with  sacks,  which  there  was  every 
reason  to  believe  were  filled  with  fish.  There  was  no  evi- 
dence showing  that  any  of  the  fish  had  escaped  through  the 
cut,  or  that  it  was  the  occasion  of  their  loss  or  destruction, 
any  otherwise  than  by  rendering  it  more  easy  to  take  them, 
when  the  greatest  part  of  the  water  was  let  oflT. 

The  words  of  the  statute  are,  ^^  That  if  any  persons  shall 
unlawfully  and  maliciously  break  down  the  head  or  mound 
[*11]  of  any  ''^fish-pond  whereby  the  fish  shall  be  lost  or  de- 

fbnnd  guilty  of  robbing  Richard  Dlcken  of  six  guineas  and  a  half,  in  the  dwelling-house  of 
Jos.  Johnstone,  at  Birmingham. 

Ashhurst  J.  respited  the  prisoner  to  .take  the  opinion  of  the  judges,  whether  (as  the  in- 
dictment was  laid  for  a  robbery  in  the  dwelling-house  of  Jos.  Johnstone,  and  as  there  was 
no  e? idenoe  what  the  Christian  name  was  of  the  person  who  kept  the  house,)  the  prisoner 
was.  well  convicted. 

At  a  meeting  of  all  the  judges  in  the  following  Easter  tenn,  tli^  were  of  opinion  that 
the  gist  of  the  mdictment  was  robbery,  that  it  being  laid  in  a  dwelflng-bouso  was  an  im- 
material circumstance,  and  that  the  prisoner  was  properly  convicted. 

Lord  Hale  says,  it  mav  be  laid  in  or  near  the  highway,  because  it  b  not  the  substance 
of  the  indictment    1  /fa2e,  535. 
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strojed,  evefy  person  so  offending,  being  thereof  lawfully 
convicted,  shall  be  adjudged  guilty  of  felony,"  &c. 

Chambre  B.  was  inclined  to  think,  that  though  the  priso- 
ner might  hare  been  indicted  for  a  misdemeanor  under  the 
statute  of  5  G.  3.  c.  14.,  the  case  proved  did  not  support  ffke 
indictment  for  a  felony;  conceiving  that  the  statute  9  6.  Kc» 
22.  was  meant  to  apply  only  to  cases  of  malicious  mischief^ 
and  where  the  breaking  of  the  mound  was  the  immediate 
cause  of  the  loss  and  destruction  of  the  fish,  and  not  merely 
auxiliary  to  the  destruction  of  them  by  other  means;  but  not 
recollecting  any  case  upon  the  construction  of  the  clause,  he 
left  the  evidence  of  the  tacts  to  the  jury,  who  found  the  priso-  . 
ner  guilty;  the  learned  Judge  respited  the  judgment  in  order 
to  take  the  opinion  of  the  Judges  upon  the  question  of  law. 

The  case  was  adjourned  over  from  the  first  day  of  Easter  to 
the  first  day  of  Trinity  term,  1800,  when  the  Judges  (all  pre- 
sent except  Mr.  Justice  BuUer,  who  died  on  the  4th  of  June, 
and  whose  place  had  not  been  filled  up,)  were  of  opinion  that 
this  was  not  an  offence  within  the  9  G.  L  c.  22.;  and  if  it 
were,  that  the  statute  5  G.  3.  c.  14.  had  virtually  repealed  it, 
as  to  this  offence,  and  therefore  that  the  conviction  was 
wrong. 

The  Judges  also  thought  the  act  9  G.l.c.  22.  (a)  applied 
only  to  cases  of  wanton  or  malicious  mischief  in  cutting  the 
mound  or  bead,  and  not  to  cases  where  it  was  used  as  the 
means  of  stealing  the  fish. 

(«)  By  4  (7.  4.  e.  54.  the  capital  punishment  ander  9  CS'.  1.  e.  29.  is  repealed,  and  the  o^en- 
dera,  their  procoren,  coanaellora,  aiders,  and  abettors,  subjected  to  seven  years*  transpor- 
tation,  or  imprisonment  only,  or  imprisonment,  and  hard  labor  in  ^ aol  or  house  of  correc- 
tion fbr  not  exceeding  three  yean. 
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P        <*  ;      '  •ReXD.BenjamiittPooley. 


If  a  pefwm  implesred  in  ths  pottoflSeo  Meratea  a  letter  ceotainUiif  a  draft,  it  is  not  an  ofi^ee 
within  the  7  &.  3.  c.  SO,  f •  In  if  the  dnflX>o*n  *>^  ^^g  ^^  9iamfed)  wae  not  airaliabla, 
B.  Cn  3  Leaich,  O.  C.  887.  4th  edit  3  B.  &  P.  311. 

THE  prisoDer  was  inditted  on  thd  statote  7  G.  3.  c.  50.  s.  1. 
(a),  and  tried  before  Mr.  Jdstice  Chambre,  at  the  Old  Bailey 
sessions,  in  September,  1800. 

One  count  of  the  indictment  charged  the  prisoner  with  fe^ 
loniously  secreting  a  letter  containing  a  draft  for  payment  of 
money,  which  came  to  his  hands  and  possession  in  his  em- 
[  ♦IS  ]  ployment  *of  a  sorter  of  letters  brought  by  the  post 
to  the  general  post-K>ffice  in  London. 

Another  count  charged  him  with  stealing  the  draft  out  of  a 
letter  which  came  to  his  hands  in  like  manner. 

Both  the  counts  alleged  the  draft  to  be  in  force  at  the  time 
of  thefdony^  and  the  money  secured  therAy  to  he  unsatisfied. 

There  were  other  counts,  but  not  materially  different  in 
respect  of  the  question  reserved. 

(b)  Bj  which  it  ia  enacted.  That  if  any  de|»nty,  clerk,  agent,  letter-carrier,  poatbcy,  cr 
rider,  or  any  other  officer  or  person  whatsoever,  employed,  or  to  be  hereafler  employed,  in 
receiving,  stamping,  sorting,  charging,  carrying,  conveying,  or  delivering  letters  or  packets, 
or  any  other  business  relating  to  the  post-office,  shall,  from  and  after  the  first  day  of 
November,  one  thousand  aevcn  hundred  and  sixty^seven,  aecrete,  embezzle,  or  destroy  any 
letter  or  letters,  packet  or  packets,  bag  or  mail  of  letters,  which  he,  she,  or  they  shall  and 
may  be  rsspoctively  intrusted  with,  or  which  shall  come  to  his,  her,  or  their  hands  or  po^ 
session  containing  any  bank  note,  bank  post  bill,  bill  of  exchange,  Szcbequer  bill.  South  Sea 
or  East  India  bond,  dividend  warrant  of  the  bank.  South  Sea,  Cast  India,  or  anv  other  com- 
pany, society,  or  oorporation,  navy  or  victualling  or  tranaport'bill,  ordnance  debenture,  aea* 
man*a  ticket,  state-lottery  ticket  or  certificate,  mnk  receipt  for  payment  on  any  loan,  note 
of  asignmentof  stock  in  the  funds,  letter  of  attorney  for  receiving  annuities  or  dividends,  or 
fur  selling  stock  in  the  funds  or  belonging  to  any  company,  society,  or  corporation,  Amer- 
ican  provincial  bill  of  credit,  goldsmiths*  or  bankers*  letter  of  credit,  or  note  lor  or  relating 
to  the  payment  of  money,  or  otlier  bond  or  warrent,  draft,  bill,  or  promissory  note  whatso- 
ever ibr  the  payment  of  ihonev;  or  shall  steal  or  take  out  of  any  letter  or  packet  that  ahall 
come  to  his,  her,  or  their  hands  or  possession  any  snch  bank  note,  bank.poet  bill,  bill  of  ex- 
change. Exchequer  bill.  South  Sea  or  East  India  bond,  dividend  warrant  of  the  banic,  South 
Sea,  East  India,  or  any  other  company,  society,  or  corporation,  navy  or  victualling  or 
tranaport  bill,  ordnance  debenture,  seaman*s  ticket,  state  lottery  ticket  or  certificate,  bank 
receipt  for  the  payment  of  any  loan,  note  or  assignment  of  stock  in  the  funds,  letter  of 
attorney  for  receiving  annuities  on  dividends,  or  for  selling  stock  in  tlie  funds,  or  belonging 
to  any  company,  society,  or  oorporation,  American  provincial  bill  of  credit,  goldsmiths*  or 
bankera*  letter  of  credit  or  note  for  or  relating  to  the  payment  of  money,  or  other  bond  or 
warrant,  draft,  bill,  or  promissory  note  whatsoever,  for  the  payment  of  money;  every  such 
offender  or  offbnders,  being  thereof  convicted  in  due  form  of  law,  shall  be  deemed  guilty  of 
felony,  and  ahall  suflfor  death  aa  a  ftlon,  without  benefit  of  clergy. 


Scott's  cAns,  1801.  IS 

The  draft  described  in  the  indictment  was  made  by  David 
Thomson  directed  to  his  bankers  in  London,  requiring  them 
to  pay  Archibald  Thomson,  or  bearer  200/.  It  was  dated  at 
London,  but  drawn  at  Tcston,  near  Maidstone,  where  the 
drawer  resided,  upwards  of  twenty  miles  from  London,  and 
when  produced  in  evidence  appeared  to  bo  upon  unstamped 
paper. 

The  jury  found  the  prisoner  guilty,  but  the  sentence  was 
respited  in  order  to  take  the  opinion  of  the  judges,  whether 
the  draft,  under  the  circumstances,  could  be  received  in  evi- 
dence, and  was  sufficient  to  support  the  indictment. 

In  the  fcrflowihg  Michaelmas  term,  1800,  this  case  was 
argued  before  all  the  judges  in  the  Exchequer  Chamber,  by 
Abbott  for  the  crown,  and  Knowlys  for  the  prisoner,  when 
the  judges  were  all  of  opinion  that  the  conviction  was  wrong; 
that  the  draft  not  being  stamped  was  of  no  value,  nor  in  any 
way  available,  and,  therefore,  it  was  not  a  bill  or  a  draft  within 
the  act. 


Rex  V.  John  Scott. 

A  lather  ind  ion  carried  oii  buainees  as  farmen:  the  son  died  intestate,  after  which  the 
iather  oontinned  the  bniineaii  (or  the  joint  bene6t  of  himielf  and  the  eons  next  of  kin: 
aonie  of  the  abcep  wore  atolentond  were  laid  to  be  the  property  of  the'  father  and  the  iOMi 
next  of  kin,  and  all  the  judges  held  it  right  S.  C,  2  East,  P.  a  655. 

THE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the 
summer  assizes  for  the  county  of  Northumberland,  in  the 
year  1800,  upon  an  indictment,  charging  him  with  stealing 
fortyniine  sheep,  the  property  of  Simon  Dodd  the  elder, 
Simon  Dodd  the  younger,  John  Dodd,  Gilbert  Dodd,  Nicholas 
Dodd,  Isabella  Dodd,  Jane  Dodd,  Mary  Dodd,  and  Hannah 
Dodd. 

*It  appeared  that  Simon  Dodd  the  elder,  and  his  [  *14  ] 
son,  many  years  previous  to  the  trial,  took  a  farm  on  their 
joint  account,  and  kept  a  stock  of  sheep  upon  it,  which  was 
their  joint  property. 

About  five  years  previous  to  the  trial  the  son  died  intestate, 
leavuig  a  widow  and  eight  children,  viz.  Simon  Dodd  the 
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younger,  John,  Gilbert,  Nicholas,  Isabella,  Jane,  Mary,  and 
Hannah  Dodd,  named  in  the  indictment. 

The  widow  died  about  half  a  year  after  her  husband:  no 
division  was  ever  made  of  the  stock,  and  all  the  sheep  that 
were  upon  the  farm  at  the  time  of  the  felony  were  bred  from 
the  joint  stock;  some  before,  some  after,  the  son's  death. 

Simon  Dodd  the  elder  continued  to  occupy  the  farm  and 
use  tlie  stock  in  like  manner  as  he  did  in  his  son's  lifetime^ 
conaidering  himself  as  acting  for  his  said  grandchildren  (who 
were  infants)  in  respect  to  one  moiety,  and  accordingly  kept 
a  regular  account  with  them  in  his  books. 

The  prisoner  received  sentence  of  death;  but  execution  was 
respited  upon  a  doubt,  whether  these  circumstances  were  suf- 
ficient to  prove  a  joint  property  in  Simon  Dodd  the  elder  and 
the  eight  grandchildren,  so  as  to  support  the  indictment. 

On  the  first  day  of  the  following  Michaelmas  term,  1801^ 
all  the  judges  present  at  Lord  Kenyon's  chambers  held  that 
the  conviction  was  right,  and  that  it  was  not  necessary  that 
the  property  of  the  thing  taken  should  be  the  strict  legal 
property,  (a) 


Rex  V.  Richard  Craven. 

Whore  an  indictment  described  a  bank  note  as  si^ed  by  A.  H.  for  the  Governor  and  Com* 
pany  of  the  Bank  of  Enj^Iand,  confiction  held  bad,  there  being:  no  evidence  of  A.  H.^6  sig- 
nature. Describing  a  bank  note  **  as  a  certain  note  commonlj  called  a  bank  note,"  is 
not  such  a  description  as  will  warrant  a  conviction  on  2  0. 3.  c.  25.  for  stealing  it.  S. 
C,  2  East  P.  a  601. 

THE  prisoner  was  tried  before  Lord  Alvanley  at  the  Lan- 
caster summer  assizes,  in  the  year  1801,  and  found  guilty  on 
the  first  count  in  the  indictment,  which  was  as  follows: 

[  *15  ]  *That  he  feloniously  did  steal,  take  and  carry  away 
a  certain  nole^{a)  commonly  called  a  bank  note,  of  the  value  of 

(a)  See  Rex  o.  Gaby,  Paach,  1801.  post 

(a)  By  2  Q.  2.  c.  25.  a.  3,  it  is  enacted.  That  if  any  person  or  persons,  after  the  twenty* 
ninth  day  of  Jane,  1729,  shall  steal  or  take  by  robbery  any  Excheqaer  orders  or  tallies,  or 
other  orders,  entitling  any  other  person  or  persons  to  any  annuity  or  share  in  any  parlia- 
mentary fund,  or  any  exchequer  bills,  bank  notea,  South  Sea  bonds.  East  India  bonds, 
dividend  warrants  of  the  bank,  Sooth  Sea  Company,  East  India  Company,  or  any  other 
company,  society  or  corporation,  bills  of  exchange,  navy  billt  or  debeoturea,  goldsiitiths* 
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one  pound  of  lawful  money  of  Great  Britain,  marked  No. 
13162,  dated  London,  ninth  day  of  December,  one  thousand 
eight  hundred,  and  signed  by  A.  Hooper,  for  the  Governor 
ami  Company  of  the  Bank  of  England;  by  which  said  note 
the  said  A.  Hooper,  for  the  said  Governor  and  Company  of 
the  Bank  of  England,  did  promise  to  pay  to  Mr.  Abraham 
Newland  or  bearer,  on  demand,  the  sum  of  one  pound;  a 
certain  other  nate^  commonly  called  a  bank  note,  of  the  value 
of  one  pound  of  like  lawful  money  of  Great  Britain,  marked 
No  17649;  dated  London,  the  twenty-fourth  day  of  October, 
one  thousand  eight  hundred,  and  signed  by  3.  Booth,  for  the 
Governor  and  Company  of  the  Bank  of  England;  by  which 
said  last-mentioned  note,  the  said  J.  Booth,  for  the  said 
Grovcrnor  and  Company  of  the  Bank  of  England,  did  promise 
to  pay  to  Mr.  Abraham  Newland  or  bearer,  on  demand,  the 
sura  of  one  pound;  a  certain  other  note,  commonly  called  a 
bank  note,  of  the  value  of  one  pound  of  like  lawful  money 
of  Great  Britain;  and  a  certain  other  note,  commonly  called  a 
bank  m^Cy  of  the  value  of  one  pound  of  like  lawful  money; 
the  said  several  notes  then  being  the  property  of  Thomas 
Yates,  and  the  *said  several  sums  of  money  m  the  said  [  *16  ] 
several  notes  respectively  mentioned,  and  payable  and  secured 
by  and  upon  the  said  respective  notes,  then,  to  wit,  on  the  said 
twenty-sixth  day  of  March,  in  the  forty-first  year  aforesaid, 
being  due  and  unsatisfied  to  the  said  Thomas  Yates,  the  said 
proprietor  thereof,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  said 
lord  the  king,  his  crown  and  dignity. 

It  was  objected,  that  the  first-mentioned  note  was  alleged 
to  be  signed  by  A.  Hooper,  whereas  there  was  no  evidence 
of  Its  being  signed  by  A.  Hooper;  and  that  the  second  note 
was  alleged  to  be  signed  by  J.  Booth,  whereas  there  was  no 
evidence  of  its  being  signed  by  J.  Booth;  and  that  the  de- 

imIm  tor  piyment  of  mono^,  or  other  bondi  or  warrnnts,  billi  or  promiiioiy  notes  ior  tho 
payment  of  any  money,  being  the  property  of  any  other  person  or  persona,  or  of  any  cor- 
poration,  notwithstanding^  any  of  the  said  particulars  are  termed  in  law  a  eho8e  in  action, 
It  shall  be  deemed  and  constroed  to  be  a  fclonT  of  the  same  nature  and  in  Uie  same  degree, 
and  with  or  without  the  benefit  of  clergy,  in  the  same  manner  as  it  would  hafe  been  if  the 
oifeiider  had  stolen  or  taken  by  robbery  any  other  goods  of  like  value  with  the  money  doe 
on  soch  orders,  tallies,  bills,  bonds,  warrants,  debentures  or  notes,  or  secured  thereby,  and 
remaining  unsatisfied;  and  soch  offender  shall  sufiTer  punishment  as  he  or  she  nbould  or 
might  have  done,  if  he  or  she  had  stolen  other  goods  of  like  value  with  the  moneys  due 
on  sneh  orders,  tallies,  bonds,  bills,  warrants,  debentures  or  notes  respectively,  or  secured 
thereby,  and  remaining  ansatisfied,  any  law  to  the  contrary  thereof  in  anywise  used 
notwithstanding. 
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scription  of  the  other  notes  mentioned  in  the  Indictment,  vijT* 
as  notes  commonly  called  bank  notes,  was  too  general. 

The  prisoner  was  found  guilty,  but  judgment  was  respited, 
in  order  that  the  opinion  of  the  judges  might  be  taken  upon 
the  objections  raised  on  the  trial. 

On  the  first  day  of  the  following  Midmelmas  ti^m,  1801, 
all  the  judges,  at  a  meeting  at  LoM  Eenyon^s  dhambers,  held 
the  conviction  bad.    • 

All  the  judges  thought  that  the  statiement  in  the  indict'- 
ment,  ^*  signed  by  A.  Hooper,'^  required  some  evidence  of  the 
signature  being  by  A.  Hooper.  They  also  thought,  that  in 
the  first  special  description  of  the  property  stolen,  as  well  as 
in  the  latter  general  description,  it  being  stated  only  to  be  a 
note,  was  not  sufficient,  the  words  of  the  act  being  banknote^ 
or  promissory  note,  for  pay  nlent  of  money.  And  that  the  ad-* 
dition,  '^  commonly  called  a  bank  nole^^  did  not  aid  such  origi<> 
nal  wrong  description.  ^ 


Rex  V.  John  Haywood. 

Woundinr  a  horio  oat  of  malice  to  the  owner  ia  k^  offence  wUhin  the  Black  Act,  9  C  1. 
e,  23,  though  the  wound  js  not  permanent,  and  the  horae  is  likely  to  recover.  S.  C.  3 
JBaet.  P.O.  1079. 

JOHN  HAYWCX)D  was  tried  before  Mr.  Justice  Rooke 
at  the  summer  assizes  for  Coventry^in  the  year  1801,  for  an 
offence  against  the  Black  Act,  9  6.  I.e.  22.  The  indictment 
contained  two  counts. 

[  *17  ]  *lst.  For  maliciously  maiming  a  gdding  against 
the  statute. 

2d.  For  maliciously  wounding  a  gelding  against  the  statute. 

It  was  proved  that  on  the  10th  of  June,  1801,  the  prisoner 
had  maliciously,  and  with  an  intent  to  injure  the  prosecutor 
driven  a  nail  into  the  frog  of  the  horse's  foot.  The  horse  was 
thereby  rendered  useless  to  the  owner,  and  continued  so  at 
the  time  of  the  trial,  (1st  of  August  in  the  same  year,)  but 
the  prosecutor  said,  he  was  likely  to  do  well,  and  to  be  per* 
fectly  sound  again  in  a  short  time. 

The  jury  found  the  prisoner  guilty;  but  the  learned  judge 
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doubted  whether,,  as  the  horse  was  likely  to  recover,  and  as 
the  wound  was  not  a  permanent  injury,  the  offence  was  within 
the  statute,  and  respited  the  sentence  till  the  opinion  of  the 
judges  should  be  known. 

At  a  meeting  of  all  the  judges,  in  Michaelmas  term,  1801, 
they  held  this  conviction  right:  the  words  of  the  statute  9  G. 
1.  c«  22.  s.  1.  are,  ^^  shall  unlawfully  and  maliciously  kill,  maim, 
or  wound  any  cattle,''  &c.  It  was  laid  in  this  case  as  mali- 
ciously ^  u)ounding^^  which  word  does  not  import  a  perma* 
nent  injury. 


Rex  V.  William  James.  • 

On  a  trial  Ibr  bigamy,  the  regUtry  of  the  first  marriage  stated  it  to  be  bj  license  generally, 
withont  saying  by  consent  of  parents  or  guardians.  The  prisoner  proved  that  h«  was 
an  infiint  at  the  time,  and  that  his  parents  were  never  known  to  have  been  in  England. 
The  judges  held  this  prima  fade  evidence  that  the  first  marriage  was  without  consent 
of  parents  or  guardians,  and  that  the  jury  might  have  acquitted  Uie  prisoner  if  such  evi* 
denoe  was  unanswered.    See  Butler's  case,  Mich.  1603,  post 

THE  prisoner  was  tried  before  Mr.  Justice  Le  Blanc,  at 
the  summer  assizes  at  Bridgewater,  in  the  year  ISOI,  on  an 
indictment  for  bigamy,  in  having  married  Margaretta  Ray-* 
nolds,  his  former  wife,  Elizabeth  Godwin,  otherwise  James, 
being  then  living. 

In  support  of  the  prosecution,  an  examined  copy  of  the 
register  of  marriages  of  the  parish  of  St.  Augustine,  in  Bristol, 
was  proved,  by  which  it  appeared,  that  William  James  was 
married  in  that  parish  church  to  Elizabeth  Godwin,  on  the 
30th  of  September,  1790«  by  license. 

The  identity  of  the  prisoner  was  proved  by  a  person  pre- 
sent at  the  marriage;  and  it  also  appeared  that  Elizabeth 
Godwin,  ^otherwise  James,  the  person  to  whom  he  [  ''^IS  ] 
was  then  married,  was  living  within  the  last  two  or  three 
months  before  the  trial. 

An  examined  copy  of  the  register  of  marriages  of  the  parish 
of  St.  Michael,  in  Bath,  was  then  proved,  by  which  it  appeared, 
that  William  James,  widower,  was  married  to  Margaretta 
Reynold^  by  banns,  on  the  7th  of  August,  1798. 

The  identity  of  the  prisoner  and  the  said  Margaretta  Rey- 
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Dolds  was  proved  by  persons  >¥ho .  remembered  his  bringing 
her  home  as  his  wife,  and  living  with  her  as  such  ever  since. 

On  the  part  of  the  prisoner,  a  witness  proved  that  she  waB 
present  at  his  birth,  and  that  he  was  born  at  Santa  Cruz,  oa 
the  27th  of  September,  in  the  year  1770;  that  she  brought 
him  from  Santa  Cruz  to  England,  leaving  his  parents  there^ 
twenty  years  ago,  and  that  she  never  saw  them  in  England; 
that  the  prisoner  lived  with  her  and  her  husband  till  he  went 
as  clerk  to  a  Mr.  Stokes,  an  attorney. 

On  this  evidence  it  was  contended,  on  behalf  of  the  prisoner^ 
that  he  being  under  age  at  the  time  of  his  first  marriage,  and 
the  marriage-act,  26  ^.  2.  c.  33.  5. 11.,  having  declared  ^  that 
all  marriages  by  license,  when  either  of  the  parties,  not  being 
a  widower  or  widow,  shall  be  under  the  age  of  twenty-one 
years,  which  shall  be  had  without  the  consent  of  the  father 
or  guardian,  or  mother,  if  there  be  no  father  or  guardian,  shall 
be  absolutely  null  and  void;  to  all  intents  and  purposes,''  this 
first  marriage  must  be  taken  to  be  void,  unless  the  prosecutor 
could  show  that  it  was  had  with  the  consent  of  the  parent  or 
guardian;  and  therefore  the  prisoner  was  at  liberty  to  marry 
the  second  wife  Margaretta  Keynolds. 

In  support  of  the  prosecution  it  was  answered,  that  it  was 
incumbent  on  the  prisoner,  who  seeks  to  invalidate  his  own 
act,  to  show  that  the  first  marriage  was  without  consent  of 
parents  or  guardians,  that  the  court  will,  as  against  the  party 
himself,  presume  that  every  thing  was  rightly  done  till  the 
contrary  be  shown;  that  inasmuch  as  a  marriage  of  an  inHmt 
under  twenty-one  by  license  may  be  legal,  it  is  not  sufficient 
for  the  party  to  show  that  he  was  under  twenty-one,  without 
going  further;  in  order  to  invalidate  a  marriage  appearing  to 
have  been  solemnized  by  license,  he  should  come  prepared  to 
support  his  objection  in  Mo;  that  the  case  of  the  prosecutor 
and  the  prisoner  are  consistent,  and  may  both  stand  together. 
[  *19  ]  And  it  was  urged,  that  as  he  *must  have  obtained  the 
license  by  fraud  and  perjury,  he  should  not  be  permitted  to 
make  such  an  objection. 

The  jury,  under  the  learned  judge's  direction^  found  the 
prisoner  guilty;  but  judgment  was  respited,  and,  by  the  con- 
sent of  the  prosecutor,  bail  was  taken  for  the  prisoner's  ap- 
pearance at  the  next  assizes  to  abide  the  juagment  of  the 
Court,  in  order  that  the  opinion  of  the  judges  might,  in  the 
mean  time,  be  taken  on  the  above  objection. 
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On  the  first  day  of  Michaelmas  term,  1801,  at  a  meeting 
of  all  the  judges  at  Lord  Kenyon's  chambers,  this  case  was 
ordered  to  stand  over  for  further  consideration  to  the  first  day 
of  the  then  next  Hilary  term;  and  on  that  day  it  was  further 
adjourned.  On  the  25th  of  February,  1802,  all  the  judges 
(except  Lord  Kenyon  and  Rooke  J.)  again  met,  and  they 
were  of  opinion,  that  the  form  of  the  register  of  the  first  mar- 
riage, expressing  it  to  be  by  license  generally,  without  saying 
by  consent  of  parents  or  guardians,  together  wUh  the  fact  of 
the  parents  never  having  been  known  to  have  been  in  England^ 
were  prima  facie  evidence  that  the  first  marriage  was  had 
without  the  consent  of  parents  or  guardians;  on  which  the 
jury  might  have  found  the  prisoner  not  guilty.  And  they 
were  of  opinion,  that  the  prisoner  should,  at  the  next  assizes, 
be  discharged  on  his  own  recognizance,  to  appear  when  called 
upon  to  receive  judgment. 

Lord  Kenyon,  at  the  first  meeting,  seemed  to  be  of  opinion, 
that  it  was  sufficient  for  the  prisoner  to  prove  himself  under 
age  at  the  time  of  the  first  marriage;  and  that  it  then  rested 
with  the  prosecutor  to  show  that  the  marriage  was  with  the 
consent  of  parents  or  guardians;  but  that  the  prisoner  ought 
not  to  be  called  on  to  prove  a  negative,  (a) 

(«)  Sei  V.  ThomtM  MortoD,  MS.  Jod.  The  defendant  was  tried  befbre  Mr.  Jaetiee  WiU 
son,  at  the  eQininer  aesiiet  for  the  town  and  coanty  of  Newcastlo-upoo-Tjne,  in  the  year 
1789,  on  an  indictment  for  bigfamy  upon  the  atatuto  ofl  Jac,  1.  0.  11. 

The  marriajie  register  was  prodooed  to  prove  the  ftrrt  marriage,  which  appeared  to  havd 
been  had  by  Jieense. 

Park,  for  the  prisoner,  proved,  that  at  the  time  of  the  celebration  he  waa  nnder  age,  and 
oontended,  that  it  waa  incumbent  on  the  prosecutor  to  show  that  the  license  waa  duly  ob- 
tained, with  eonacnt  of  parents  or  guardians,  agreeably  to  the  statute  of  26  O.  2.  e.  33.  a. 
11.;  that  it  was  absoIotclT  necessary  to  show'not  only  a  marriage,  in  fact,  but  a  Ugul  mar- 
tiajre,  and  that  the  onva  lay  upon  the  prosecutor. 

Wilson  J.  (ader  oonsulling  with  Mr.  Baron  Thomson,)  said, that  both  his  learned  broth«*r 
and  himself  doubted  upon  tlie  question,  bat  that  they  were  rather  inclined  to  think  that  it 
ky  apoB  the  prisoner  to  show  the  irregularity.  Bot  aflerwarda,  it  appearing  thot  the  15th 
section  of  the  marriage^ct  directed,  that  if  either  parly  married  by  lioonse  shall  be  under 
age,  the  register  ahall  state  tiiat  it  was  with  consent  of  the  parenta  or  guardianr,  and  as  it 
appeared  that  the  prisoner  at  the  time  of  the  marriage,  was  under  age,  and  the  register  did 
not  contain  the  fact  of  consent,  Mr.  Justice  Wilson  thought  this  omission  in  the  register, 
together  with  the  prisoner  being  under  age,  amounted  to  proof  of  the  irregularity  of  the 
marriage,  and  threw  the  bnrthen  of  proof  npon  the  prosecutor:  no  further  evidence  bein|( 
given  on  behalf  of  the  prosecution,  the  learned  judge  directed  the  jury  to  acquit  the  pri. 
soner. 

And  see  Rez  v.  Butler,  Mich.  1803,  post,  where  it  was  held,  that  the  proaccntor  must 
prove  thcns  waa  the  necessary  consent 
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*Rex  V.  John  Friend  and  Anne  his  wife. 

It  ifl  an  indioUble  offence  to  refme  or  neffloct  to  rapply  neeesMriet  to  a  chiM,  aeryant,  cr 
apprentice^  whom  a  person  ia  bound  bj  duty  or  contract  to  provide  for,  if  such  child,  ^o. 
be  of  tender  yeara  and  unable  to  provide  fbr  itaclf.  An  indictment  against  a  master  for 
not  providing  necessaries  for  his  apprentice  ought  to  state  that  the  apprentice  was  oT 
tender  years  and  unable  to  provide  for  itself.    If  the  charge  is  that  the  prisoner  received 

■  the  child  m  an  apprentice,  an  indictment,  importing  that  a  former  master,  with  the 
child's  consent,  bound  the  child,  will  be  sufficient  evidence  of  the  receiving  a$  an  op- 
prentiee,  though  such  an  indenture  is  executed  by  a  stranger  as  trustee  for  the  former 
master  and  not  in  the  farmer  master's  name. 

.  THE  prisoners  were  tried  befpre  Mr.  Justice  Le  Blanc, 
at  the  Elxeter  summer  assizes,  in  the  year  1801,  on  an  indict- 
ment for  a  misdemeanor,  which  charged,  that  they  did  take 
and  receive  one  Sarah  Quill  into  the  dwelling-house  of  the 
prisoner  John  Friend,  as  an  apprentice  of  the  said  John  Friend, 
to  be  by  him  treated,  maintained,  and  supported  as  an  ap- 
prentice of  him  the  said  John  Friend,  and  did,  for  a  long 
time,  have  and  keep  her  in  the  said  house  as  such  apprentice 
as  aforesaid;  and  that  during  the  said  time  they  so  had  and 
kept  her  in  the  said  house  as  such  apprentice,  the  said  priso- 
ners, and  each  of  them,  did,  with  force  and  arms,  unlawfully 
and  injuriously,  and  without  the  consent  of  the  said  Sarah 
Quill,  and  against  her  will,  neglect  and  refuse  to  find  and 
provide  for  and  to  give  and  administer  to  her,  being  so  had 
and  kept  as  such  apprentice  as  aforesaid,  sufiicient  meat, 
drink,  victuals,  wearing  apparel,  bedding,  and  other  necessa- 
ries proper  and  requisite  for  the  sustenance,  support,  main- 
tenance, clothing,  covering,  and  resting  the  body  of  the  said 
Sarah  Quill;  by  means  whereof  she  became  emaciated,  and 
almost  starved  to  death,  and  the  constitution  and  frame  oif 
her  body  greatly  hurt  and  impaired,  drc. 

[  *21  ]  *It  was  proved  that  Sarah  Quill,  a  girl  of  thirteen 
or  fourteen  years  of  age,  went  to  live  with  Friend  as  an  ap- 
prentice, and  continued  with  him  about  a  year* 

An  indenture  was  then  given  in  evidence,  dated  the  9th  of 
April,  1799,  between  one  James  Hore  and  the  said  John 
Friend,  and  appearing  to  be  executed  by  Nicholas  Hore  in 
trust,  and  by  tne  said  John  Friend;  whereby  it  was  witnessed, 
that  the  said  James  Hore  did  put  and  pkice  Sarah  Quill,  as 
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well  of  her  own  free  will  and  inclination,  as  also  by  and  with 
the  consent  and  approbation  of  her  said  master,  James  Hore, 
an  apprentice  to  the  said  John  Friend,  after  the  manner  of 
an  apprentice,  to  serve  and  continue  from  the  9th  of  April, 
1799,  for  and  during  the  full  time  and  term  of  twenty-one 
years  of  age,  the  said  John  Friend  shall  and  will,  during  the 
term,  find,  provide,  and  allow  unto  the  said  apprentice  meet, 
competent,  and  sufficient  meat,  drink,  apparel,  lodging,  wash- 
ing and  other  things  necessary  and  fit  for  an  apprentice,  that 
she  be  not  any  way  a  charge  to  the  said  Jamss  Hore,  and 
shall  instruct  her  in  the  art  of  houswifery. 

Executed  by  Nicholas  Hore,  a  trust.  (L.  S.^ 

John  Faibnd.  (L.  S.) 
Sealed  and  delivered  >  Arthur  Ball. 
in  the  presence  of)  Rebecca  Ball. 

It  was  objected,  on  behalf  of  the  prisoners  that  the  above 
evidence  was  not  sufficient  to  prove  the  relation  of  master 
and  apprentice,  so  as  to  create  the  legal  obligation  on  the 
master  to  provide  for  the  apprentice  sufficient  meat,  clothing, 
Azc^  a  breach  of  which  would  subject  him  to  a  criminal  pro- 
secution. That  the  above  evidence,  at  most,  proved  only  an 
assignment  of  the  girl  fi^om  her  first  master  to  the  prisoner, 
John  Friend,  supposing  that  there  ever  was  an  original  bind- 
ing of  the  girl  as  an  apprentice,  which  did  not  appear,  and 
that  such  assignment  would  not  make  her  an  apprentice  of 
Friend  the  assignee. 

The  learned  judge  permitted  the  prosecution  to  proceed, 
as  the  indictment  was  in  other  respects  fully  supported  by 
the  evidence.  The  jury  found  John  Friend  guilty,  but  acquit- 
ted Ann%^  his  wife.  The  learned  judge  thought  it  best  to 
pass  sentence  of  imprisonment  on  the  prisoner;  that  in  case 
the  judges  should  be  of  opinon  that  the  above  evidence  did 
not  support  the  indictment,  a  pardon  might  be  obtained. 

•The  same  prisoners  were  afterwards  tried  before  [  *22  ] 
the  same  learned  judge  on  an  other  indictment,  charging  them, 
in  the  same  form  as  in  the  first  indictment,  with  starving  one 
Elizabeth  Good,  whom  they  had  received  into  the  house  of 
the  prisoner  John  Friend  as  an  apprentice. 

The  only  difference  between  this  and  the  former  case  was, 
that  in  this  last  case  the  original  indenture  of  apprenticeship 
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were  given  in  evidence,  as  well  as  the  assignment  by  indenture 
made  by  the  original  master  to  the  prisoner  John  Friend. 

The  girl,  Elizabeth  Good,  was  a  poor  child  of  about  twelve 
years  of  age,  belonging  to  the  parish  of  Stoke  DamerelU  and 
was  bound  by  the  churchwardens  and  overseers  of  that  parish, 
with  the  approbation  of  two  justices  of  the  peace,  to  Williaai 
Chappie  and  John  Holman^  and  they  afterwards,  by  inden- 
ture, assigned  her  to  the  prisoner,  John  Friend. 

The  facts  of  ill-treatment  were  the  same  as  in  the  former 
case  of  Sarah  Quill,  and  the  jury  found  John  Frietjd  guilty, 
and  acquitted  his  wife,  and  sentence  of  imprisonment  was 
passed  upon  him. 

At  a  meeting  of  all  the  judges  at  Lord  Kenyon's  chambers 
on  the  first  day  of  Michaelmas  term,  1801,  this  case  was  or- 
dered to  stand  over,  for  further  consideration,  to  the  first 
day  of  the  next  Hilary  term:  on  that  day  it  was  further  ad- 
journed; and  after  Hilary  terin,  viz.  on  the  25th  of  February, 
1802,  was  considered  at  a  meeting  of  all  the  judges  (except 
Lord  Kenyon  and  Mr.  Justice  Rookc).  The  general  opinion 
was,  that  it  was  an  indictable  offence,  as  a  misdemeanor,  to 
refuse  or  neglect  to  provide  sufficient  food,  bedding,  &c..  to 
any  infarU  ^tender  yearsj  unable  to  provide  for  and  take 
care  of  itself,  (whether  such  infant  were  child^  apprentice^ 
servant^)  whom  a  man  was  obliged  by  duty  or  contract  to 
provide  for^  so  as  thereby  to  injure  its  health;  but  that,  in  the 
present  case,  the  indictment  was  defective  in  not  stating  the 
child  to  be  of  tender  years,  and  unable  to  provide  for  itsel£ 
However,  as  in  the  present  case,  the  objection  was  taken  to 
the  evidence  not  supporting  the  indictment,  rather  than  to 
the  indictment  itself;  and  there  being  some  difference  of  opin- 
ion,  all  the  judges  thought  it  right  that  the  final  decision 
should  be  adjourned,  and  that  the  prisoner  should  suffer  the 
whole  of  his  imprisonment. 

Mr.  Justice  Chambre  thought  that  it  was  not  in  any  man- 
ner an  indictable  offence,  being  founded  wholly  on  contract. 
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*Rex  V.  John  M'Gregor. 

Ad  indictment  od  39  0.  3.  c«  65^  moBt  state  whose  the  property  embesled  was,  as  in 
other  casee  of  larcenj;  stating  that  the  prisoner  took  it  into  his  possession  by  virtue  of 
hia  employment,  or  on  accoant  of  his  master,  is  insufficient  6.  C,  3  B.  &  P.  106.  3 
LcMh,a  C.  938. 2  East,  F.  C.  576. 

THE  prisoner  was  tried  before  John  Silvester^ Esq.,  Com- 
mon Serjeant,  at  the  Old  Bally  September  sessions,  in  the 
year  1801,  on  the  statute  39  G.  3.  c.  85.  (a) 

The  indictment  charged,  "  That  John  M'Gregor,  after  12th 
July,  1799,  to  wit,  on,  6ic.,  at,  &c.,  (he  the  said  John  M'Gre- 
gor then  and  there  being  a  clerk  to  George  Shum,  William 
Curtis,  Costin  Rhodes,  £c.,  and  employed  bv  them  in  the  ca^ 
pacity  of  such  clerk^  did  by  virtue  of  such  his  employment, 
receive  and  take  into  his  possession  the  sum  of  three  hundred 
pounds,  for  and  on  account  of  the  said  George  Shum;  &c.,  the 
said  masters  and  employers  of  the  said  John  M'Gregor,  and  that 
he  the  said  John  M'Gregor  afterwards,  to  wit,  on,  &c.,  at,  A^c, 
with  force  and  arms,  fraudulently  and  feloniously  did  embezzle 
and  secrete  the  said  three  hundred  pounds;  against  the  form  of 
the  statute  in  such  case  made  ana  provided;  and  so  the  said 
John  M'Gregor  then  and  there,  to  wit,  on,  &c.,  at,  &c.,  with 
force  and  arms,  feloniously  did  steal,  take,  and  carry  away  the 
said  three  hundred  pounds  from  the  said  masters  and  employers 
of  him  the  said  John  M'Gregor,  on  whose  account  the  said 
three  hundred  pounds  was  so  taken  into  the  possession  of  the 
said  John  M'Gregor,  being  such  clerk  so  employed  as  afore- 
said, against  the  form  of  the  statute,"  &c. 

•The  jury  having  found  the  prisoner  guilty;  Know-  [  *24  ] 
lys,  for  the  prisoner,  took  the  following  objection  in  arrest  of 

(a)  By  which  it  is  enacted^  That  if  any  servant  or  clerk,  or  any  person  employed  for  the 
purpose,  in  the  capacity  of  a  servant  or  clerk  to  any  person  or  persons  whomsoever,  Slc^ 
shall  by  virtue  of  snch  employment  receive  or  take  into  his  possession  any  money,  &c, 
ibr  or  in  tho  name  or  on  the  account  of  his  master  or  masters,  or  employer  or  employers, 
and  shall  fraudulently  embezzle,  secrete,  or  make  away  with  the  same,  or  ai^y  port  thereof, 
eveiy  snch  offender  shall  bo  deemed  to  have  feloniously  stolen  the  same  from  his  master; 
dec,  or  employer,  &c.,  for  whose  use,  or  in  whose  name,  or  on  whoso  account,  the  same 
was  or  were  delivered  to  or  taken  into  the  possession  of  snch  servant,  clerk,  &c,  so  employed, 
although  sQch  money,  &^  was  or  wero  no  otlierwise  received  into  the  possession  of  his  or 
their  servant,  clerk,  Slc  so  employed;  and  every  snch  offender,  bein?  thereof  lawfully  eon- 
victcdy  ahaJl  be  liable  to  be  transported  for  any  term  not  exceeding  fearteen  years. 
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judgment,  which  the  Common  Serjeant  reserved  for  the  opin- 
ion of  the  judges,  viz. 

That  the  charge  against  the  prisoner  is  not  sufficiently  set 
forth  on  the  record,  inasmuch  as  the  said  sum  of  money 
thereby  alleged  to  have  been  feloniously  stolen,  taken  and 
carried  away  by  the  prisoner,  is  not  in  either  of  the  counts 
of  the  said  indictment  specifically  and  expressly  averred  to 
be  the  money  of  any  person  or  persons  whatsoever. 

This  case  was  argued  (a)  in  the  Exchequer  Chamber  in 
Hilary  term,  1802,  by  Knowlys  for  the  prisoner  and  Best 
Serjeant  for  the  crown.  All  the  judges  (except  Lord  Kenyon 
and  Mr.  Justice  Rooke^  met  on  the  25th  of  February,  1802; 
when  the  majority  of  them  were  of  opinion  that  the  indict- 
ment was  insufficient,  and  that  judgment  ought  to  be  arrested. 
It  seemed  to  be  the  general  opinion  that  the  statute  had  not 
made  it  a  new  statutable  felony,  but  had  only  made  it  a  larceny, 
as  if  the  goods  or  money  had  been  in  the  possession  of  the 
master,  and  that  it  was  therefore  necessary  to  state  the  money 
or  goods  to  be  the  property  of  some  person,  viz.  the  master, 
as  in  common  cases  of  larceny.  But  most  of  the  judges 
seemed  to  think  that  it  could  not  be  made  a  capital  felony 
and  ousted  of  clergy,  by  laying  it  to  have  been  committed  in 
a  dwelling-house,  shop,  vessel,  or  navigable  river,  &c.,  how- 
ever great  the  amount  might  be;  first,  because  the  money  or 
goods  could  not  be  said  to  be  under  the  protection  of  the 
dwelling-house,  &ic.;  and  next,  that  the  statute  having  enabled 
the  court  to  pass  a  heavier  sentence  than  in  common  cases 
of  larceny,  it  may  be  considered  as  having  limited  all  cases 
of  embezzlement  within  that  line  of  punishment. 

(a)  See  the  argamentt  in  this^case  3  B.  &  P.  p.  107. 
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*Bex  V.  Samuel  Soares,  'William  Atkinson^  and  John 

Brigfaton. 


PcnoiM  prify  to  tiie  uttering  of  a  Ibrfed  note,  by  prvriotts  conceit  with  the  ntterer,  but 
who  were  not  present  at  the  time  of  uttering,  or  ao  near  as  to  be  able  to  afford  any  aid  or 
•ntetanee,  held  not  principalt,  hot  acceaaoriea  before  the  fact    8.  C.  2  Eaat,  F.  C.  974. 

• 

THE  prisoners  were  tried  before  Mr.  Justice  Le  Blanc,  at 
tlio  Winchester  Lent  assizes,  in  the  year  1802,  on  an  indict- 
ment charging  them  with  feloniously  uttering  and  puUishii^, 
as  true,  a  certain  false,  forged,  and  counterfeit  bank  note  for 
5/.,  knowing  it  to  be  forged,  dzc,  with  intent  to  defraud  die 
Governor  and  Company  of  the  Bank  of  England. 

There  were  the  other  usual  counts  for  forging,  and  for  diB- 
posing  of,  and  putting  away  the  note  with  the  like  intent,  and 
similar  counts  stating  the  intent  to  be  to  defraud  the  person 
to  whom  it  was  offered  in  payment. 

It  was  proved  that  the  prisoner,  Brighton,  ofifered  the  note 
in  question  in  payment  to  one  Henry  Newland,  at  Gosport; 
the  other  two  prisoners^  Soares  and  Atkinson,  were  not  with 
Brighton  at  the  time  he  so  ojfeteA  the  note  in  payment,  nor  were 
they  at  the  time  in  Gosport,  but  both  of  them  were  waiting 
at  Portsmouth  till  Brighton  should  return  to  them;  it  having 
been  previously  concerted  between  the  three  prisoners  tJuit  Brighton 
should  go  over  the  water^  from  Portsmouth  to  Gosport,  for  the 
purpose  of  passing  the  notCy  and  when  he  had  passed  it,  should 
return  to  join  the  other  two  prisoners  at  Portsmouth.  All  the 
prisoners  knew  this  was  a  forged  note,  and  bad  been  con- 
cerned together  in  putting  off  another  note  of  the  same  sort, 
and  in  sharing  among  them  the  produce. 

The  counsel  for  Sonres  and  Atkinson,  objected,  on  their 
behalf,  that  on  the  above  evidence  they  were  not  guilty  as 
charged  by  this  indictment,  not  being  present  at  the  time  that 
Brighton  uttered  the  note,  nor  so  near  as  to  be  able  to  aid  or 
assist  him;  and  that  they  could  be  charged  only  as  accesso- 
ries before  the  fact. 

The  jury  found  that  the  forged  note  was  uttered  by  the 
prisoner  Brighton,  by  concert  with  the  other  two  prisoners, 
and  found  them  all  three  guilty. 
4 
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The  prisoner  Brighton  was  left  for  execution,  but  judgment 
was  respited  as  to  the  other  two;  the  counsel  for  the  Bank 
[  *26  ]  ^desiring  to  have  an  opportunity  of  arguing  it,  if,  on 
consideration,  they  should  think  the  indictment  maintainable 
against  the  two  prisoners  who  were  not  present. 

This  case  was  taken  into  consideration  by  all  the  judges, 
on  the  first  day  of  Easter  term,  1802,  and  again,  in  the  same 
term,  on  the  29th  of  May,  1802,  when  they  were  all  of  opin- 
ion that  the  conviction  was  wrong;  that  the  two  prisoners 
were  not  principals  in  the  felony,  not*  being  present  at  the 
time  of  uttering,  or  so  near  as  to  be  able  to  afiord  any  aid  or 
assistance  to  the  accomplice  who  actually  uttered  the  note, 
and  they  thought  it  too  clear  to  order  an  argument  on  it;  an 
application  was  accordingly  made  to  the  crown  for  a  par* 
don.  (a) 


Rex  t^.  Elizabeth  Salmon. 

In  en  indictment  on  the  9  (7. 1.  c.  S3^  for  settinjf  fire  to  a  hay-etack,  it  u  no  antwer  to  the 
cbargro  that  the  prifoner  had  no  malice  or  tpite  to  the  wo/mt  of  the  stack.    It  ia  not  ne- 
to  aver  in  the  indictment  that  the  etack  **  wm  tJktt^  burnt/* 


THE  prisoner  was  tried  before  Mr.  Justice  Grose,  at  the 
Lent  assizes  for  Thetford,  in  the  year  1802,  on  an  indictment 
upon  the  9  G.  L  c.  22.  (6),  for  voluntarily,  wilfully,  and  mali- 
ciously setting  fire  to  the  bay-stack  of  one  John  Catling. 

It  was  proved  by  the  prosecutor,  John  Catling,  that  one 
Frosdike  had  for  several  years,  till  within  a  week  before  the 
7th  of  August,  1801,  lived  with  the  prisoner  in  a  house  belong- 
ing to  her;  and  that  in  the  summer  of  that  year  Frosdike 
erected  a  small  stack  of  clover,  hay,  and  fodder  in  the  yard 
of  the  prisoner's  near  her  house.  The  stack  was  made  of 
some  fodder  that  he  took  from  the  common  without  leave  of 
the  owners,  and  some  clover,  said  to  have  been  bought  by 

{a)  Vide  Dam9  and  IhW9  case,  Pagek,  1806,  poet  EUe'i  cane,  Patch,  1808,  post 
lb)  By  9  0. 1.  e.  39.  s.  1.  it  is  enacted.  That  if  any  person  shall  unlawfally  and  roa1ici« 
ously  maim  any  cattle,  dbc,  or  shall  set  fire  to  any  house,  barn,  or  outhouse,  or  to  any  hovel, 
eock,  mow,  or  stack  of  corn,  straw,  hay,  or  wood,  shall  be  guilty  of  felony  without  benefited 
clergy. 
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him;  but  Frosdik^,  not  being  bouad  over,  was  not  present,  and 
therefore  the  property  was  not  precisely  ascertained. 

*It  appeared,  that  on  the  7th  of  August,  at  two  o^clock  [*27] 
in  the  afternoon,  the  prosecutor,  in  the  presence  of  the  prisoner, 
bought  of  Frosdike  the  stack  and  a  pony,  for  which  he  paid 
him  fourteen  guineas,  the  pony  being  worth  twelve.  At  the 
time  the  money  was  paid,  the  prisoner,  who  was  present, 
said  she  would  bum  the  stack  to  the  ground;  and  she  imme- 
diately, in  the  presence  of  ten  or  twelve  of  her  neighbors, 
fsome  of  whom  were  called  as  witnesses,)  took  some  coals 
from  the  fire  in  her  house,  and  carried  them  upon  a  hod,  and 
put  them  upon  the  hay-stack,  which  not  immediately  taking 
fire,  she  went  again  into  the  house  and  took  a  pair  of  bellows, 
with  which  she  Uew  the  coals,  and  then  the  stack  and  an 
adjoining  hovel  belonging  to  her  were  consumed,  in  the  sight 
of  her  neighbors,  who  did  not  interfere  to  prevent  it. 

The  prosecutor.  Catling,  had  known  the  prisoner  nine  or 
ten  years,  but  had  no  communication  with  her  for  the  last 
three  or  four  years,  and  said  that  she  had  no  spite  or  malice 
whatever  against  him. 

The  prisoner  being  called  upon  for  her  defence,  said  that 
she  had  been  ill  treated  by  Frosdike,  who,  after  having  lived 
with  her  several  years,  had  latterly  absented  himself  from 
her,  and,  at  last,  totally  left  her. 

The  prisoner's  counsel  objected,  that  setting  fire  to  the 
stack  wnilst  it  was  upon  the  ground  in  the  possession  of  the 
prisoner,  (though  such  burning  might  be  a  trespass,)  was  not 
a  felony;  and  that  the  indictment  was  not  proved,  inasmuch 
as  the  prosecutor,  by  his  evidence,  bad  negatived  all  malice 
against  nimeelf. 

The  jury  found  the  prisoner  guilty;  and  her  counsel  moved 
in  arrest  of  judgment,  on  the  ground  that  it  was  not  averred 
in  the  indictment  that,  by  reason  of  setting  on  fire,  the  stack 
of  hay  was  burnt  and  consumed.  Sentence  was  passed  upon 
her,  but  execution  was  respited,  in  order  to  take  the  opinion 
of  the  judges  upon  the  above  objections. 

On  the  first  nay  of  Easter  term,  1 802,  all  the  judges  being 
assembled  at  Lord  Ellenborough's  chambers,  were  of  opinion 
that  the  conviction  was  right;  that  it  was  not  necessary  the 
stack  should  be  burned;  the  words  of  the  act  are,  ^  set  fire 
to;^  that  the  hay  being  on  her  ground  made  no  difference,  if 
it  was  not  her  property;  and  that  it  was  not  necessary  that 
there  should  be  malice  against  the  real  owner  of  the  hay. 
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*Rex  V.  Joseph  Richards  and  another. 

Leaden  imagei  oo  podestak  fixed  in  tbo  (rroand,  near  a  roromer-houee,  and  a ommer  hooae 
bein?  in  an  enclosed  field  (bat  not  within  the  same  encloaore  aa  the  house,)  are  not 
within  the  4  G.  3.  6.  33. 

THE  prisoners  were  tried  before  Mr.  Serjeant  Best,  at  the 
Lent  assizes  for  the  county  of  Hertford,  in  the  year  1802,  on 
an  indictoient  on  the  4  G.  2.  c.  32«  (a)  chaining  them,  in  the 
first  count,  with  stealings  on  the  25th  of  February,  1802,  at 
Abbot's  I^ngley,  five  hundred  pounds  weight  of  Imd  of  the 
value  of  5/.,  belonging  to  Thomas  Villiers  Hyde,  E^rl  of  Cla* 
reudon,^6i2  in  a  certain  outlet  belonging  to  his  dwelling-housei 
against  the  statute,  &c« 

The  second  count  stated,  that  the  lead  vrnsjixed  in  an  out* 
let  belonging  to  a  certain  building,  called  the  Temple  of  Pan. 

The  third  count,  that  it  Yf^s  fixed  in  an  outlet  belonging  to 
a  certain  building. 

The  fourth,  fifth,  and  sijicth  counts  were  the  same  as  the 
above;  only  stating,  that  the  lead  was  fixed  in  the  garden^  in- 
stead of  an  outlet. 

It  appeared  on  the  trial,  that  the  lead  stolen  consisted  of 
three  nuages,  which,  at  the  time  they  were  taken  by  the  pri* 
soners,  were  standing  on  three  pedestals,  to  which  they  were 
fastened  with  irons,  and  the  pedestals  were  fixed  in  the 
ground. 

The  images  were  standing  near  a  brick  building,  called  the 
Temple  of  Pan,  which  was  erected  in  an  enclosed  field  be- 
longing to  the  Earl  of  Clarendon,  about  half  a  mile  from  his 
dwelling-house,  and  without  his  lordship's  park  pales,  from 
which  it  was  separated  by  a  public  road. 

The  Temple  of  Pan  was  occasionally  used  by  Lord  Cla^ 
rendon  as  a  tea-drinking  place.  The  building  had  doors  and 
windows,  which  were  kept  shut  when  the  family  of  Lord  Cla- 

(a)  By  which  it  is  enacted.  That  eTciy  person  who  shall  steal,  rip,  cat,  or  break,  with 
intent  to  steal,  any  kad,  iron  bar,  iron  gate,  iron  palisado,  or  iron  rail  whatsoever,  being 
filed  to  any  dwoUing.hon8e,  outhouse,  eoacb-house,  stable,  or  other  building  used  or  occu- 
pied with  such  dwelung-hoase,  or  thereunto  belonging,  or  to  any  other  building  whatsoever, 
or  fixed  in  any  garden,  orchard,  court-yard,  fence,  or  outlet  belonging  to  any  dwelling-housd 
or  other  building,  shall  be  deemed  to  be  gnilty  of  felony. 
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veodon  were  not  asing  it:  the  doors  opened  into  the  place 
where  the  images  sto^.  *The  only  other  building  [  *29  ] 
wilbin  the  inclosure  was  an  open  building,  which  was  once  a 
bam,  but  it  was  then  only  used  as  a  coach*bouse  when  the 
fiimily  came  to  the  Temple  of  Pan. 

The  jury  on  very  clear  evidence,  found  both  prisoners 
guilty;  but  judgment  was  respited,  in  order  to  take  the  opinion 
of  the  judges  on  the  question.  Whether  the  stealing  of  lead, 
situate  as  these  images  were,  was  felony. 

In  Easter  term,  on  the  5th  of  May,  1802,  all  the  judges 
met  at  Lord  Ellen  borough's  chambers,  when  the  conviction 
was  held  wrong;  this  being  no  outlet  or  garden  belonging  to  any 
house  or  building,  (a) 


Hexv.  Michael  Michael. 

IndictmeDt  ibr  nttcrin^  afUr  conviction  for  a  double  offence  need  not  aver  that  the  offender 
wa»  adjudged  lobe  a  common  uUerer;  it  is  stifficlent  if  it  states  that  he  was  tried  and 
coDvieled  <h  otterio;  to  A.,  and  of  ulterinf?  to  B^  and  adjudged  to  be  imprisoned  a  year, 
&,&  S.  C.  2  Xicach,  C.  C.  938.  1  East,  P.  C.  Adden.  xiz.  Sec  Smith's  case,  siijpra,  5.,  and 
Booth's  ease  svprs,  7. 

THE  prisoner  was  tried  before  John  Silvester,  Esq.,  Com- 
mon Serjeant,  at  the  London  Old  Bailey  sessions,  February, 
IS02,  upon  the  following  indictment;  which  charged. 

That  heretofore,  viz.  at  the  genera]  quarter  sessions  of  the 
peace,  dzc,  holden  at  Guilford,  ^c,  on  15th  July,  40  G.  3.;  be* 
fore,  &c.,  justices  of  our  Lord  the  King,  assigned  to  keep  the 
peace,  &c.,  the  defendant,  byname  and  description  of  Michael 
Michael,  of,  Ao^.,  was  in  due  form  of  law  tried  and  convicted  by  a 
certain  jury  of  the  countr}%  duly  taken  and  sworn  between  our 
said  Lord  the  King  and  the  said  Michael  Michael  in  that  be* 
half,  on  a  certain  indictment  then  depending  against  him,  the 
said  Michael  Michael,  for  that  he  the  said  Michael  Michael,  on 
the  lOtb  July, 40  6.  3.,  with  force  and  arms,  at,  d:c.,  one  piece 
of  false  and  counterfeit  money,  made  and  counterfeited  to 

(a)  AH  buUdingn  are  within  the  4  0, 2«  c.  32.  Stealing  lead  from  a  sammer  house  within 
the  same  inclosare  as  the  honsc,  thouifh  at  the  distance  of  half  a  mile,  is  therefore  within 
the  statate.    Rex  v.  Norris,  Mich.  1803,  post 
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the  likeness  and  similitude  of  a  piece  of  good,  lawful,  and 
current  money  and  gold  coin  of  this  realm,  called  a  half-guinea, 
as  and  for  a  piece  of  good  lawful,  and  current  money  and 
gold  coin  of  this  realm,  called  a  half-guinea;  unlawfully  un* 
justly,  and  deceitfully  did  utter  to  one  James  Senior,  he,  the 
said  Midiael  Michael,  at  the  time  when  he  so  uttered  the  said 
[  *30  ]  *piece  of  false  and  counterfeit  money,  then  and  there 
well  knowing  the  same  to  be  false  and  counterfeit;  and  that  he, 
the  said  Michael  Michael,  at  the  time  when  he  so  uttered  the 
said  piece  of  false  and  counterfeiit  money  as  aforesaid,  viz.  on 
the  said  lOih  of  July,  40  G.  3.,  at  &c.,  bad  about  him,  the 
said  Michael  Michael,  in  the  custody  and  possession  of  him, 
the  said  Michael  Michael,  one  other  piece  of  false  and 
counterfeit  money,  made  and  counterfeited  to  the  likeness 
and  similitude  of  a  piece  of  good,  lawful,  and  current  pio- 
ney  and  silver  coin  of  this  realm,  called  a  half-crown,  he, 
the  said  Michael  Michael,  then  and  there  well  knowing  the 
said  last-mentioned  piece  of  false  and  counterfeit  money  to 
be  false  and  counterfeit,  in  contempt,  A^c,  against  the  form 
of  the  statute,  &c.,  and  against  the  peace.  &c.  And  thereupon 
it  was  considered  and  adjudged  by  the  said  court,  that  the  said 
Michael  Michael,  for  the  misdemeanor  and  offence  aforesaid  in 
the  indictment  above  specified,  should  be  imprisoned  in  the  com* 
mon  gaol  of  the  county  aforesaid,  for  the  space  of  one  year, 
and  until  he  found  sureties  for  his  good  behaviour  for  two 
years,  to  commence  from  the  expiration  of  the  first  year,  him- 
self to  be  bound  in  40/.  and  two  sureties  in  20/.  each,  as  by  the 
record  thereof  doth  more  fully  appear.  And  the  jurors  further 

E resent,  dzc,  that  the  said  Michael  Michael,  late  of,  &c., 
iborer,  having  been  so  convicted  as  a  common  utierer  of  false 
moneyy  afterwards,  to  wit,  on  the  14th  January,  42  G.  3.,  at 
the  parish,  &c.,  with  force  and  arms,  at  &c.,  one  piece  of  false 
and  counterfeit  money,  made  and  counterfeited  to  the  likeness 
and  similitude  of  a  piece  of  good,  lawful,  and  current  money 
and  gold  coin  of  this  realm,  called  a  ^even-shilling  piece,  as 
and  for  a  piece  of  good,  lawful,  and  current  money  and  gold 
coin  of  this  realm,  called  a  seven-shilling  piece,  unlawfully, 
unjustly,  deceitfully,  and  feloniously  did  utter  to  one  John 
Lucas,  he,  the  said  Michael  Michael,  at  the  time  when  he  so 
uttered  the  said  last-mentioned  piece  of  false  and  counterfeit 
money,  then  and  there  well  knowing  the  same  to  be  false  and 
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counterfeit^  in  contempt,  &c.,  against  the  form  of  the  statute^ 
&c.,  and  against  the  peace,  &ic. 

There  was  a  second  count,  difiering  from  the  first,  in  charg- 
ing the  prisoner  with  ^  having  been  so  convicted  as  aforesaid,*' 
instead  of  the  words  ^*  having  been  convicted  as  a  common 
ttUerer  of  &lse  money.'* 

The  prisoner  was  found  guilty;  Knapp,  for  the  prisoner, 
took  *the  following  objection  to  the  indictment,  in  [  *31  ] 
arrest  of  judgment,  which  was  reserved  for  the  opinion  of 
the  judges;  viz. 

That  on  stating  the  original  record  and  judgment  of  the 
Court  of  quarter  sessions,  it  is  not  stated  that  the  Court  did 
adjudge  the  defendant  to  be  a  common  utterer,  but  only  that 
they  considered  and  adjudged  the  prisoner  to  be  imprisoned 
twelve  months,  and  to  find  surety  for  his  good  behavior  for 
two  years  more. 

On  the  first  day  of  Easter  term,  1602,  all  the  judges  present 
at  Lord  Ettenborough's  chambers,  in  Serjeants'  Inn,  held  the 
conviction  right;  that  this  case  had  been  decided  in  Rex  v. 
Smith  (a),  and  Rex  n.  Booth.  (6) 


Rex  V.  Benjamin  Pooley. 

A  perion  employed  in  the  pout  office,  at  the  time  of  taking  or  secretingr  a  letter,  is  not 
within  the  second  geetion  of  7  O.  3.  c.  50.;  which  makes  it  larceny  to  steal  a  letter  oat  of 
the  poet  office.  Held,  that  in  an  indictment  on  this  statute,  a  check  on  anstamped  paper, 
drawn  hy  a  person  living  30  miles  distant  from  London,  was  admissible  in  evidence  for 
the  porpose  of  proving  the  fact  of  stealing  the  leUer.  S.  C.  2  Leach,  900.  904.  3  R  &  P. 
315.   1  East,  P.  C.  Adden.  zvii. 

THE  prisoner  was  tried  before  Mr.  Justice  Lawrence^  at 
the  Old  Bailey  January  sessions,  in  the  year  1801,  and  found 
guilty  on  an  indictment  framed  on  the  7  G.  3.  c.  50.  s.  2.  (c), 

(a)5b^ra,5.  S.C.S&AP.  1S7.  (6)  Arpra,  7. 

(e)  By  which  it  is  enacted.  That  if  any  person  or  persons  shall  rob  any  mail  or  mails,  in 
wldeh  letien  are  sent  and  con? eyed  by  the  post,  of  any  letter  or  letters,  p:ici(et  or  packets, 
bag  or  mail  of  letters,  or  shall  steal  or  take  from  or  out  of  any  such  mail  or  mails,  or  from 
or  oot  of  any  bag  or  bags  of  letters  sent  or  conveyed  by  the  post,  or  from  or  out  of  any  post- 
office,  or  house  or  place  lor  the  receipt  or  delivery  of  letters  or  packets,  sent  or  to  be  sent 
by  the  post,  any  letter  or  letters,  packet  or  packets,  being  thereof  convicted,  shall  be  guilty 
ot' felony  witboot  benefit  of  clergy. 
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charging  them  with  stealing  out  of  the  post-office  a  letter 
sent  to  be  delivered  by  the  post. 

It  appeared  that  the  prisoner  was  employed  in  the  penny- 
post  department  as  a  charge-taker^  and  as  a  letter-carrier^  and 
that,  as  a  charge  taker,  all  letters  arriving  by  the  general 
post,  which  were  to  be  delivered  by  the  carriers  of  the  penny- 
post  of  the  eastern  division^  were  delivered  to  him  to  be  divi- 
[  *32  ]  ded  according  to  the  different  *walks  of  the  letter- 
carriers.  It  was  prov^  that  he  did  not  deliver  the  letter,  the 
subject  of  this  indictment,  to  the  letter-carrier  within  whose 
district  the  person  lived  to  whom  the  letter  was  directed;  but 
that  he  opened  it,  and  took  out  of  it  a  check,  or  draft,  for 
200/.  on  the  Stratford  Place  bank,  drawn  on  unstamped  paper, 
by  a  person  living  above  thirty  miles  from  Stratford  Place. 

It  was  objected  for  the  prisoner,  that  this  draft  being  cm 
unstamped  paper  could  not  be  received  in  evidence  as  a  mc- 
dhim  to  show  that  the  prisoner  had  stolen  the  letter. 

But  the  court  over-ruled  the  objection,  being  of  opinion 
the  draft,  though  unstamped,  might  be  received  in  evidence 
for  collateral  purposes^  although  not  for  the  purpose  of  re- 
covering the  money  contained  in  it. 

The  Court  entertaining  doubts  whether  the  second  section 
of  that  act  applied  to  servants  of  the  post-office,  against  whose 
misconduct  the  first  section  of  that  act  was  intended  to  guard, 
and  from  which  it  may  be  inferred,  that. the  legislature  didiiot 
conceive  that  the  embezzling  a  letter  by  those  servants  was  a 
larceny,  reserved  the  question  for  the  opinion  of  the  judges. 

This  case  was  argued  before  all  the  judges  on  Saturday, 
the  2d  May,  1801,  by  Knappfor  the  prisoner,  and  Abbott  for 
the  Crown.  On  the  first  day  of  Trinity  term,  1802,  the  ma- 
jority of  the  judges  held  that  the  prisoner,  appearing  on  the 
evidence  to  be  a  person  employed  in  the  post-office  at  the 
time  of  taking  or  secreting  the  letter,  was  not  within  the 
second  section  of  the  statute  7  G.  3.  c.  50.,  and  therefore  that 
the  conviction  was  wrong.  And  he  was  accordingly  recom- 
mended to  the  Crown  for  a  pardon,  (a) 
• 

(a)  Bat  mi  the  jodires  held,  in  the  eiue  of  Rex  ▼.  Brown,  Patch,  1817,  M.  S.  C.  C.  R.  tbit 
a  person  may  be  indicted  and  convicted  onder  the  third  Beeiion  of  the  53  O,  3.  e,  143.  fi>r 
etealing-  a  letter  though  he  has  an  emplovment  in  the  post  ofBce.  The  third  section  of  53 
0»  3.  c.  143.  enacts,  That  if  any  person  shall  steal  and  teke  from  any  carriage,  or  from  the 
possession  of  any  person  employed  to  convey  letters  sent  by  the  post  of  Great  Britain,  or 
from  or  out  of  any  post  office,  or  house  or  place  for  the  receipt  or  delivery  of  letters  or  pack- 
etSy  or  bags  or  mails  of  letters  sent  or  to  be  sent  by  such  post,  any  letter  or  packet,  or  bag  or 
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♦Rex  t^.  JFohn  Teague. 

JObBdng  a  Ull  ilrMD  a  lower  to  a  iiig^r  mim  is  hrgng  it;  and  a  penon  may  be  indicted 
OB  7  O.  3.  0. 39,  fyr  forging  siicli  an  inatrumeRti  though  the  statnte  iiaa  the  word  after 
aa  well  aa  Ibm:  it  waa  held  no  ground  of  defence  that  before  the  alteration  it  had 
Itoea  paid  by  the  drawier  and  re-iaaued.    a  C.  9  Eaat*  P.  C.  979. 

THE  prisoner  was  tried  before  Mr.  Justice  Le  Rlalic,  at 
the  Hereford  Sammer  Assizes,  in  the  year  1802,  on  an  indict-^ 
Bi^il  cbargin^  him  with  feloniously^  &c.,  making,  forging, 
and  counterfeiting  a  certain  bill  of  exchange,  as  follows, 

^  No.  Q.  631.  50/.  Brecon,  24tb  June,  1799. 

On  demand,  p^y  to  the  bearer  fifty  pounds,  value  received. 

For  Wilkius,  J^reys,  Wilkins  and  Williams. 
Messrs.  Mills^  Vaughan  &  Co. 

Bankers,  Bristol.  Waltbk  JBrpRBvs." 

witli  intent  to  defi*aud  Walter  Wilkins,  Walter  Jeffreys, 
Jeffreys  Wilkins  and  William  Williams,  against  the  statute, 
inc. 

A  second  count  was  for  uttering  the  same^  knowing  it  to 
be  forged.  There  were  two  other  similar  counts,  stating 
the  intent  to  be  to  defraud  Thomas  Powell. 

It  appeared  that  the  hill  was  drawn  and  signed  by  Walter 
Jefiireys,  one  of  the  partners  of  the  house,  for  ten  pounds 
only^  on  a  sixteen  penny  stamp  (then  the  proper  stamp  for 
promissory  nates  of  ten  pounds  intended  to  be  re*issued  after 
payment)  This  bill  oi  exchange  had  been  re-israed  three 
tunes  by  Wilkins  &c  Co.  as  a  ten  pound  bill.  It  appeared 
that  the  bill  had  been  altered  by  changing  ten  pounas  into 
fifty  pounds,  in  the  part  of  the  bill  where  the  sum  is  ex- 
pressed in  figures,  as  also  in  the  part  where  it  is  expressed  in 
letters,  and  so  altered  had  been  passed  by  the  prisoner  to 
Thomas  Powell. 

The  jury  found  theinrisoner  guilty  of  uttering  it  knowing 

mail  of  leitera  aent  or  to  he  aent  hy  auch  poet,  or  ahall  ateal  and  take  any  letter  or  packet 
eat  of  any  auch  hav  or  mailt  every  peraon  ao  offending,  and  being  thereof  convicted,  ahall  be 
adjudged  goiltf  orfblooy,  and  aliall  mSkr  death  aa  a  felon,  witlmt  benefit  of  clergy. 
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it  to  be  forged;  but  the  learned  judge  respited  the  judgment 
on  the  objections  made  by  the  prisoner's  counsel,  viz. 

Ist.  That  this  was  a  forgery  by  altering  the  sum  in  a 
genuine  bill,  and  should  have  been  so  stated  in  the  indict- 
[  *34  ]  ment;  the  statute  ^  G.  2.  c.  22,  making  it  a  distinct 
offence  to  aUer^  viz.  If  any  person  shall  falsely  make^ 
dUer^  (a)  forge  or  counterfeit j  or  alter  or  publish  as  true  any^ 
false,  altered,  forged,  or  counterfeited  acceptance  of  any  bill 
of  exchange,  or  accountable  receipt  for  any  note,  bill  or 
other  security  for  payment  of  money,  or  warrant  or  order  far 
the  payment  of  money  or  delivery  of  goods,  with  intent,  &c.j 
knowing,  &c. 

2dly.  That  the  act  permitting  the  re-issuing  of  notes  after 
the  same  shall  have  been  paid,  related  only  to  promissory 
notes;  but  this  was  a  bill  of  exchange,  and  could  not  be 
legally  re-issued  without  a  fresh  stamp;  and  having  been  re- 
issued three  times  before  it  was  altered,  it  was  not  a  valid 
bill  for  10/.  at  the  time  it  was  altered  to  50/.,  and  therefore  it 
was  not  that  species  of  forgery  which  consisted  in  the  alter- 
ing a  true  and  valid  bill. 

On  the  first  day  of  Michaelmas  term,  1802,  all  the  judges 
met  at  Lord  Eltenborough's  chambers,  and  were  of  opioion 
that  the  indictment  was  ^ood,  in  stating  that  the  prisoner 
forged  and  uttered  knowmg  it  to  be  forged,  although  the 
forgery  was  in  altering  a  10?.  bill  into  a  50/.  bill,  and  9iat  it 
was  not  necessary  to  state  that  he  altered  Ti)  the  bill.  On  the 
second  objection  all  the  judges  were  of  opmion,  that  although 
the  bill  was  not  a  ^ood  and  valid  bill  for  10/.,  having  been 
re-issued  after  havmg  been  paid,  and  being  only  stamped 
with  the  proper  stamp  for  a  re-issuable  promissory  note^  yet 
that  it  was  the  same  thing  as  forging  or  uttering  a  forged 
hUl  with  a  wrong  stamp^  which  has  been  determined  to  be  a 
capital  felony;  (c)  they  therefore  held  the  conviction  right. 

(a)  Bot  iee  S  Geo,  9.  c.  35,  which  doei  not  iwe  the  torm  alter,  hat  maket  it  felony  witb- 
out  benefit  of  clergy,  to  falnely  make,  forge  or  counterfeit,  or  utter  any  forged  or  counter- 
feited bill  of  exchange,  Slc,;  and  aee  also  the  preamble  to  7  Oeo,  2.  e.  32. 

(6)  See  Rex  o.  Dawion,  t  Stnu  19,  before  all  the  judges,  who  held,  that  changing  the 
figure  2  into  the  figure  5  in  a  bank  note  (2201.  to  250Z.  wuBfwging  and  eounterfeiting  a 
b&nk  note. 

(e)  See  Hawkeswood**  Case,  1  Leach  C.  C.  357,  and  Rez  v.  Mortmu  3  East,  P.  C  955. 
In  these  cases  it  was  held  that  forgery  might  be  committed  of  a  bill  of  exchange  or  pro. 
missory  note  on  unstamped  paper. 
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*Bex  V.  Robert  BakewelL 

▲  teak  derk  enployed  to  post  into  the  ledger  and  reed  fWrni  the  eesh-book,  Beak  notee 
frooi  loot,  in  Vftlne  op  to  a  10002.  end  wbo  in  the  coone  of  that  occopetion  had,  with 
other  elerka,  eocese  to  a  file,  upon  which  paid  notes  uf  efery  deecripCton  were  filed ;  took 
tkom  that  file  a  paid  bank  note  for  501.  Held«  that  the  priaoner  conld  not  be  oooaidered 
aa  eatrutied  with  the  poaeeaaion  of  thia  note,  so  aa  to  bring  him  within  the  15  G.  3.  e» 
la  a.  13.(a)  Qa.  Whether  a  aota  onoe  eancelied  by  the  Bank  ia  within  the  15  0. 2; 
cl37 

THE  prisoner  was  tried  before  the  Recorder,  at  the  Old 
Bailey  April  sessions,  in  the  year  1802« 

The  indictment  charged,  that  Robert  Bakewell  was,  as  an 
officer  and  servant  of  the  Governor  and  Company  of  the 
Bank  of  England,  entrusted  with  a  certain  nole^  the  tenor 
whereof  is  as  follows: 

**No.6528.  No.  6528. 

Bank, 
16th /on*  1801. 

I  promise  to  pay  to  Mr.  Abraham  Newlandy  or  bearer,  on 
demand,  the  sum  of  fifty  pounds. 

London^  the  16th  day  of /on.  1801. 

For  the  Governor  and  Company 
£  Fifty.  Of  the  Bank  of  Englandj 

Entered  C  Clarke.  S.  Undbrhill.^ 

belonging  to  the  said  Governor  and  Company,  and  that  he  did 
feloniously  secrete,  embezzle,  and  run  away  with  the  same 
note,  against  the  statute,  &c. 

The  second  count  charged  the  prisoner,  that,  as  an  oflScer 
and  servant  of  the  Governor  and  Company  of  the  Bank  of 
England,  he  was  entrusted  with  certain  ^ects  belonging  to 
the  said  Governor  and  Company,  that  is  to  say,  a  certain 

(e)  By  whiefa  it  ia  enacted.  That  if  any  officer  or  aervant  of  the  Gorernor  and  Ck>mpanT 
of  the  Bank  of  Engrland,  being  entmsted  with  any  note,  bill,  difid^nd  warrant,  bond,  deed, 
or  any  aecnrity,  money,  or  Other  eflecta  beloog^in{f  to  the  aaid  oompaoy,  or  having  any  bill, 
dividend  warrant,  dtc,  of  any  other  pertoo  or  persona  lodged  or  deposited  with  the  aaid 
company,  or  with  him  aa  an  officer  or  aervant  of  the  aaid  company,  ahall  lecrete,  embeizle, 
or  ran  away  with  any.auob  note*  bill,  &c.,  or  any  part  of  thern,  every  officer  or  aervant  ao 
offending,  and  being  thereof  convicted  in  due  form  of  law,  ahull  be  deemed  goilty  of  felony 
without  benefit  of  dergy. 
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paid  note,  and  that  ho  did  feloniously  secrete  and  embezzle, 
and  run  away  with  the  said  paid  note,  against  the  statute,  &c. 

It  appeared,  that  the  prisoner  was  employed  by  the  bank  on 
the  26th  of  March,  1801,  to  post  into  the  ledger,  and  to  read 
[  *36  ]  *from  the  ca8h4>ook,  bank  notes  of  certain  denomina- 
tions, viz.  from  100/.  up  to  lOOOL,  paid  on  the  24th  of  March 
preceding;  and  that  in  the  course  of  that  employment  he,  to^ 
gether  with  many  other  clerks,  had  access  to  the  file  on  which 
all  paid  notes  of  every  denomination  were  fdaced  on  that  day; 
among  which  was  the  note  in  question,  which  had  come  into 
the  bank  and  had  been  paid  on  the  24th  of  March,  and  which 
note,  it  appeared,  he  had  himself  put  upon  the  file.  It  ap- 
peared, that  the  files,  after  the  balance  of  the  evening  was 
made  up,  were  locked  up  in  Mr.  Newland's  strong  room,  and 
delivered  out  the  next  day.  It  appeared  to  be  the  custom  of 
the  bank,  after  payment  of  a  note,  to  tear  off  the  cashier's 
name,  and  upon  entering  it  in  the  cash-book  to  punch  a  hole 
through  it,  upon  which  the  note  was  considered  as  cancelled. 
The  note  in  question  had  not  been  cancelled  in  the  usual 
manner,  the  cashier's  name  not  having  been  torn  off,  though 
the  entry  bad  been  made  in  the  cash-book,  but  it  had  been 
punched,  though  the  hole  had  not  been  made  in  the  proper 
part  of  the  note. 

The  prisoner  took  this  note  from  the  file,  and  passed  it  for 
a  valuable  consideration. 

There  was  evidence  that  his  motive  was  to  get  a  reward 
from  the  bank,  by  showing  how  easily  such  frauds  might  be 
committed  and  the  bank  defrauded. 

The  prisoner's  counsel  contended,  that  the  note  having 
been  paid  and  cancelled  by  the  bank,  was  not,  at  the  time  of 
the  embezzlement,  any  of  the  securities  mentioned  in  the 
statute ;  and  that  even  if  it  were  to  be  considered  as  a  notej 
or  as  efects  bcbnging  to  the  blank,  the  prisoner  had  not  been 
entrusted  with  the  possession  of  it  so  as  to  bring  him  within 
the  statute,  the  only  notes  with  which  he  could  be  said  to 
have  been  entrusted  being  notes  from  100/.  up  to  a  1000/. 

The  prisoner  was  found  guilty,  but  the  Recorder  saved  the 
objections  for  the  opinion  of  the  Twelve  Judges. 

On  Tuesday,  30th  November,  1802,  this  case  was  argued 
before  all  the  judges  (except  Heath  J.)  at  Serjeant^s  Inn  Hall, 
and  the  conviction  was  held  to  be  wrong,  on  the  ground  that 
it  did  not  appear,  by  the  facts  stated  in  the  case,  that  tho 
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prisoner  was  a  person  entrusted  with  the  cancelled  note, 
akhoogh  be  had  access  to  it:  and  the  judges  advised  that  the 
prisoner  should  be  recommended  to  the  Crown  for  a  pardon. 


*Bex  V.  Easterbj  and  Macf^rlane,      Z*^'^  1 

AdmiraUj  jarb^ction.  Helil,  that  the  Admiraltjr  had  no  jarisdictioo  to  try  an  offence 
ag^ainet  toe  ttatnte  11  6.  1.  e.  29,  in  procaring  the  destraction  of  a  ship  of  which  the 
primien  were  the  ownen,  there  being  no  evidence  of  any  ^ot  of  proirarement  dona 
upon  the  high  seaa  within  the  joritdlotion  -of  the  Admiralty.  S.  C.  1  East,  P.  C  Ad- 
dend, zxn.    9  Leach,  947. 

AT  the  Admiralty  sessions  at  the  Old  Bailey,  hdden  on 
the  26th  of  October,  1803,  before  Sir  William  Scott,  Judge 
of  the  High  Court  of  Admiralty,  Lord  Ellcnborough,  C.  J., 
and  Thompson  B.,  four  persons,  namely,  William  Codlin{ 
and  John  Reid,  mariners,  and  William  Macfarlano  ani 
George  Easterby,  merchants,  were  indicted  upon  the  statute 
11  Gr.  1.  c.  !29.  ss.  6, 7.  The  indictment  stated,,  that  the  said 
William  Codling  and  John  Reid,  on  the  8th  day  of  August 
in  the  forty-second  year  of  his  majesty's  reign,  upon  the 
high  seas  within  the  jurisdiction  of  the  Admiralty  of  England, 
were  on  board  a  vessel  called  the  Adventure,  whereof  the 
said  William  Codling  was  the  master  of  and  belonging  to  the 
same,  and  the  said  John  Reid  an  officer  belongmg  to  the 
same,  which  vessel  was  insured  for  divers  sums  of  money, 
amounting,  in  the  whole,  to  the  sum  of  700/.,  by  Robert 
Shedden,  Joseph  Marryat  and  several  other  underwriters  (by 
name,)  who  had  before  that  time  severally  underwritten  a 
poKcy  of  insurance  on  such  vessel;  and  that  the  said  William 
Codling  and  John  Reid,  with  force  and  arms  on  the  high 
seas  within  the  jurisdiction  aforesaid,  &c.,  wilfully  and  feloni* 
ously  made  divers  holes  in  and  through  a  certain  part  of  the 
said  vessel  called  the  larboard  nin,  and  divers  other  holes  in 
and  through  a  certain  other  part  of  the  said  vessel  called 
the  larboard  quarter^  by  means  whereof  the  water  of  the  said 
sea  entered,  filled  and  sunk  the  said  vessel;  and  that  the 
said  William  Codling  and  John  Reid,  so  respectively  being 
such  master  and  officer  belonging  to  the  said  vessel,  thereby 
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wilfully  and  feloniously  destroyed  the  said  Vessel,  to  which 
the  said  William  Codling  and  John  Reid  so  respectively 
belonged,  with  a  wicked  and  dishonest  intent  and  design  to 
prejudice  the  said  Robert  Shedden,  Joseph  Marryat  and  the 
several  other  underwriters  (by  name,)  and  who  had  so  under- 
written the  said  policy  of  insurance  on  the  said  vessel,  and 
were  severally  and  respectively  insurers  on  the  said  vessel, 
against  the  form  of  the  statute,  &c.;  and  that  William  Mac- 
farlanc  and  George  Easterby,  on  the  said  eighth  day  of 
August,  on  the  high  sea  within  the  jurisdiction  aforesaid, 
[  *38  ]  were  owners  of,  and  each  of  them  was  an  *owner  of^ 
the  said  vessel  called  the  Adventure,  and  so  being  such 
owners,  and  each  of  them  being  such  owner,  with  force  and 
arms,  wilfully  and  feloniously  procured  the  said  William 
Codling  and  the  said  John  Reid,  the  felony  aforesaid,  in  man- 
ner and  form  aforesaid,  to  do,  commit  and  perpetrate,  they 
the  said  William  Macfarlane  and  George  Easterby,  at  the 
time  of  the  said  felony  so  done,  committed  and  perpetrated^ 
by  the  said  William  Codling  and  John  Reid,  as  aforesaid, 
being  owners,  and  each  of  them  being  an  owner  of  the  said 
vessel,  with  a  wicked  and  dishonest  intent  and  design  to  [nre* 
judice  the  said  Robert  Shedden,  Joseph  Marryat,  and  the 
several  other  underwriters  (by  name)  who  had  underwritten 
the  said  policy  of  insurance  on  the  said  vessel,  and  were 
severally  insurers  on  the  said  vessel,  against  the  form  of  the 
statute,  &c.  The  second  count  of  the  indictment  was  the 
same  as  the  first,  except  that  Joseph  Marryat  alone  was 
therein  stated  as  the  underwriter,  instead  of  the  whole  six, 
whose  names  were  upon  the  policy.  The  third  count  was 
the  same  as  the  first,  except  that  the  vessel  was  therein  stated 
to  have  been  cast  away,  instead  of  being  destroyed  by  bwing 
holes,  &c.  The  fourth  count  was  the  same  as  the  second, 
with  the  variation  of  the  ship  being  alleged  to  have  been 
cast  away,  instead  of  being  destroyed  by  boring  holes,  &c. 
The  fifth,  sixth,  seventh  and  eighth  counts,  corresponded  with 
the  first,  second,  third  and  fourth,  except  that  the  vessel  was, 
in  such  fifth,  sixth,  seventh  and  eighth  counts,  called  ^  Ad* 
venture,''  instead  of  ^  The  Adventure,''  and  except  that  Reid 
was  therein  stated  to  have  been  a  mariner  instead  of  an 
officer. 

It  appeared  by  the  evidence,  that  the  vessel  called  the  Ad<* 
venture,  having  taken  in  part  of  her  cargo  in  the  port  of 
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LiODdoD,  sailed  therewith  to  Yarmoath,  where  she  took  in 
other  part  thereof,  and  from  thence  to  Deal;  that  a  few  days 
after  sailing  from  Deal,  and  when  she  was  on  the  high  seas, 
within  the  jurisdiction  of  the  Admiralty,  at  the  distance  of  a 
few  miles  from  Brighton,  on  the  coast  of  Sussex,  she  was 
sunk  by  means  of  the  boring  of  several  holes  in  the  several 
parts  of  her  bottom  described  in  the  indictment,  by  augers^ 
and  more  particularly  by  means  of  a  large  hole  being  made 
in  her  bottom  by  a  craw-bar,  which  holes  were  all  of  them  so 
bored  and  made  by  one  Thomas  Cooper,  the  mate  of  the 
vessel,  by  the  orders,  and  some  of  them,  and  particularly  the 
bole  with  the  crouhbar  (^which  immediately  occasioned  the 
*the  sinking  and  destruction  of  the  vessel,)  in  the  pre-  [  *39  ] 
sence,  and  with  the  assistance  of  the  prisoner  Codling,  the 
roaster,  for  the  purpose  of  thereby  occasioning  the  sinking 
and  destruction  of  the  ship  and  her  cargo. 

The  evidence  affecting  Reid,  who  was  supercargo  on 
board,  and  present  when  some  of  the  holes  above  mentioned 
were  bored  (and  respecting  whom  a  question  might  have 
arisen  whether  he  was  an  officer  or  mariner  belonging  to  the 
said  ship  (a),  is  omitted,  inasmuch  as  the  jury  found  him  not 
guilty. 

In  respect  to  Easterby  and  Macfarlane,  it  appeared  in  evi- 
dence that  they  were  joint  proprietors  of  the  whole  of  the  cargo 
which  was  shipped  on  board  the  Adventure;  that  they  all 
along  acted  as,  declared  and  represented  themselves  to  be 
joint  proprietors  of  the  ship  as  well  as  the  cargo;  that  they 
particularly  acted  as  such  in  the  hiring  of  persons  to  serve 
on  board  the  sliip,  in  giving  orders  to  and  treating  with  the 
captain  as  joint  owners,  both  before  and  after  the  vessel  was 
destroyed,  m  the  giving  of  orders  for  the  effecting  of  an  in- 
surance upon  the  ship,  on  their  joint  account,  for  700/.,  and 
which  was,  in  fact,  underwritten  by  Shen  and  Marryat,  and 
the  several  other  underwriters  named  in  the  indictment; 
and  that  they  also  described  themselves  in  an  instrument  in 
writing,  signed  by  each  of  them  (and  whereby  the  above 
mentioned  Reid  was  appointed  the  supercago,)  ^  as  sole  pro- 

Erietors  and  owners  of  the  brig  Adventure."    It  appeared, 
owever,  by  the  production  of  the  ship^s  register  from  the 
custom  house  in  London,  that  one  Alexander  Geddes,  of  Mark 

(a)  Pow*t  oue,  1  Letch,  45. 
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Lane,  was,  on  the  12di  of  June,  1802,  the  registered  owner 
of  the  ship  Adventure,  described  as  of  the  port  of  London; 
and  that  the  same  ship  was  afterwards,  on  the  1 6th  of  June, . 
1802,  (by  indorsement  on  the  ship's  register)  assigned  by 
Alexander  Geddes  to  the  prisoner  William  Macfarlane,  from 
whom  no  subsequent  assignment  appeared  to  have  beea 
made. 

The  cargo  was,  on  Tuesday  the  10th  of  August,  1802, 
being  two  days  after  the  loss,  abandoned  to  the  underwriters 
thereupon,  by  a  joint  notice  of  abandonment  signed  by  both 
the  prisoners,  Easterby  and  Macfarlane;  and  the  ship  was, 
on  the  same  day,  by  a  like  notice  signed  by  the  prisoner  Mac- 
[  *40  1  farlane  alone,  abandoned  *to  the  underwriters  there- 
upon. It  was,  under  these  circumstances,  contended  on  the  part 
of  the  prisoner  Easterby,  that  he  was  not,  for  want  of  a  com- 
pliance with  the  requisites  specified!  n  the  statues  26  G.  3  e. 
QO.  and  34  G.  3.  c.  68.,  an  ownor  of  the  ship  Adventure,  so 
as  to  be  liable  in  that  character  to  the  penalties  of  the  statute 
11  G.  1  c.  29.  «•  6.  (a) 

It  appeared  further,  by  the  evidence  of  one  Storrow,  who 
was  originally  retained  by  Easterby  and  Macfarlane  to  pro- 
ceed as  supercargo  on  board  the  ship,  and  who  entered  and 
continued  on  board  till  the  ship  arrived  at  Deal,  that  in  a  con- 
versation between  the  witness  and  Easterby  and  Macfarlane, 
at  Easterby^s  house  at  Rotherbithe,  about  three  weeks  before 
the  ship's  sailing,  and  after  the  the  witness  Storrow  had  been 
applied  to  by  l^sterby  to  go  in  the  ship,  Easterby  threw  out 
that  many  ships  had  been  sunk,  and  might  be  so  to  take  in 
the  underwriters.  That  afterwards,  a  few  days  before  the 
ship  sailed,  the  witness  was  again  in  company  with  Easterby, 
Macfarlane,  and  Codling  the  master  of  the  Adventure,  at 
Easterby's  house  at  Rotherbithe,  when  Easterby  said,  that 
^^  they  wished  the  ship  to  proceed  from  London  to  Yarmouth, 
and  from  Yarmouth  to  Gibraltar,  there  to  sell  the  whole  of 
the  cargo  by  contract  at  public  vendue;  that  after  it  was  sold^ 
they  thought  an  opportunity  mi^ht  be  taken  to  sink  the  ship, 
and  that  the  people  on  board  might  take  the  boat  and  get  on 
shore;  and  tnat  one  half  of  the  bills  for  the  amount  of  the 

•{a)  Rolleaton  and  others  v.  Hibbert  and  othen,  3  T.  R.  406.;  Hibbert  v.  RoIIesUmf  3 
Brown*t  Chan.  Rep.  571 4  Rolleaton  and  others  v.  Smith,  4.  T.  R.  161.;  Camden  and  othen 
«.  Andarwm,  5  T.  R.  709.;  Westerdell «.  Dale,  7  T.  R.  306. 
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cargo  miffht  be  remitted  in  private  letters,  and  the  other  half 
in  public  fetters,  and  which  one  half  remitted  in  the  public  let- 
ters might  be  i^own  as  the  whole  of  the  proceeds,  and  that 
the  underwriters  might  be  called  on  for  the  rest,  as  if  left  on 
board.''     This  conversation  passed  in  the  presence  and  hear- 
ing of  Macfarlane  and  Codling,  the  principal  speaker  being 
Easterby;  but  Macfarlane  occasionally  joined  and  said  such 
a  thing  might  be  done,  and  Codling  occasionally  joined  also, 
and  supposed  that  such  a  thing  might  be  done  with  the  Ad- 
venture. The  same  witness  afterwards  saw  Easterby  at  Deal, 
but  never  saw  him  on  board;  nor  did  it  appear  by  any  evidence 
that  either  he  or  ^Macfarlane  was  ever  pHsrsonaliy  pre-  [  *4I  ] 
sent  on  board  the  ship,  the  Adventure,  on  the  high  seas.  The 
intention  of  Easterby  and  Macfarlane  that  the  ship  should  be 
destroyed  with  such  cargo  as  should  be  on  board  her  at  the 
time  of  her  being  sunk,  was  further  proved  by  the  circum- 
stances of  their  having  caused  to  be  effected  insurances  upon 
the  cargo  to  the  amount  of  10,250/.,  whereas  the  goods  found 
on  board  after  the  ship  with  her  cargo  was  weighed  up  and 
brought  to  land  at  Brighton,  were  proved  to  have  been  of  the 
original  value,  as  between  seller  and  buyer,  of  3,231/.  l9.,  and 
no  more;  and  by  their  having  respectively  withdrawn  from 
the  cargo,  after  the  same  had  been  originally  shipped  as 
part  thereof^  several  articles,  some  being  stores  for  the  ship's 
use,  a  part  of  which  were  carried  away  by  Easterby  alone, 
and  other  parts  put  on  board  a  ship  called  the  William,  be- 
longing to  Easterby  and  Macfarlane,  for  the  use  of  that  ship; 
others,  being  articles  of  considerable  value  packed  up  for  ex- 
portation as  merchandise^  of  which  no  less  than  fifteen  con- 
siderable packages  were  found  in  the  house  of  Easterby,  and 
other  like  goods,  which  had  been  at  Macfarlane's  house,  were 
found  at  the  house  of  a  female  friend  of  Macfarlane,  to  which 
they  had  been  removed  for  the  purpose  of  concealment  upon 
Macfarlane's  being  taken  into  custody.    It  was  also  proved, 
that  Easterby,  two  days  after  the  loss  of  the  vessel,  came 
down  to  Brighton,  near  which  place  the  ship  had  been  cast 
away,  and  that  Easterby,  in  a  room  in  the  Ship  Inn  there,  in 
the  presence  of  Macfarlane  and  Codling,  and  after  having 
first  talked  apart  with  Codling,  asked  the  witness.  Cooper, 
where  he  had  bored  the  hole,  and  what  size  it  was;  and  upon 
Cooper  saying  that  he  could  not  tell  the  size,  Easterby  asked 
him  if  it  was  about  the  size  of  the  handle  of  a  chissel  which 
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was  then  in  the  room,  and  Cooper  answering  ^  thereabouts^" 
Easterby  bid  him  get  the  handle  out  of  the  chisel  and  sharpen 
one  end  of  it,  in  order  therewith  to  plug  up  the  hole  in  case 
the  vessel  should  drive  on  shore.  Easterby  afterwards  told 
Codling,  that  he,  Codling,  was  a  damned  fool,  and  made  a 
stupid  job  of  it;  that  he  might  have  taken  her  on  the  coast  of 
France,  and  there  they  might  have  taken  a  boat,  as  it  was 
fine  weather,  and  have  taken  either  shore.  Macfarlane  and 
Easterby  then  ordered  Codling,  and  the  witness  Cooper,  to 
go  to  London  together,  and  to  take  a  private  lodging,  and 
Easterby  told  Cooper  that  if  he  did  not  keep  close  he  would 
[  *42  ]  be  ''^under  sentence  of  death;  and  places  were  ac- 
cordingly taken  for  them,  in  the  coach  for  London,  by  Mac- 
farlane, who  booked  them. 

It  was  objected  on  the  part  of  the  prisoners  Easterby  and 
Macfarlane,  that,  assuming  them  to  be  owners  of  the  ship^ 
and'  that  the  evidence  stat^  proved  them  to  have  been  guilty 
of  feloniously  procuring  the  ship  to  be  cast  away  or  destroy  (k1 
within  the  siiith  section  of  the  act  11  G.  1.  c.  29.,  yet  that 
the  offence  did  not  appear  to  have  been  committed  by  them 
on  the  high  seas,  so  as  to  bring  it  within  the  jurisdiction  of 
the  court  of  admiralty  under  the  seventh  section  of  that  sta- 
tute. The  court  reserved  the  question,  and  also  that  which 
had  been  before  made,  relative  to  the  ownership  of  Easterby 
in  the  ship,  for  the  consideration  of  the  twelve  judges,  and, 
subject  to  those  questions,  left  the  fact  of  the  wilful  destruc- 
tion of  the  ship  by  Codling  and  Reid,  and  of  the  wilful  pro- 
curement of  such  destruction  by  Easterby  and  Macfarlane, . 
with  intent  to  prejudice  the  underwriters,  to  the  jury,  who 
acquitted  Reid,  and  found  the  three  other  prisoners  respec- 
tively guilty.  The  questions,  therefore,  reserved  for  the 
opinion  of  the  judges  were;  first,  whether  Easterby  was  aa 
owner  of  the  ship  Adventure,  so  as  to  be  liable,  in  that  cha- 
racter, to  the  penalties  of  the  statute  11  G.  1.  c.  29.  s.  6.; 
and,  secondly,  whether  the  procurement  of  the  destruction  of 
the  ship  by  Easterby  and  Macfarlane  was  an  offence  com- 
mitted by  them  on  the  high  seas  within  the  jurisdiction  of 
the  court  of  Admiralty  under  the  seventh  section  of  that 
statute. 

The  case  was  argued  before  all  the  judges  in  the  Ex- 
chequer Chamber,  in  Michaelmas  term,  13th  of  November, 
1802,  and  at  an  adjourned  meeting  at  Serjeant's  Inn  on  the 
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ibilowing  30th  of  November,  by  Marryatt  for  the  crown, 
Elrskine  for  the  prisoner  Easterby,  and  Best,  Serj.  for  the 
prisoner  Macfarlane.  It  was  contended  for  the  crown,  that 
Easterby  and  Macfarlane  were  not  accessories,  but  princi- 
pals; that  the  statute  11  G.  I.e.  29.  made  the  procurers  as 
much  principals  as  the  doers  of  the  act,  and  that  they  were 
procurers  wnere  the  act  was  done,  namely,  at  sea;  and  that 
the  case  was  like  that  of  a  man  who,  standing  on  shore,  shot 
and  killed  a  person  at  sea  in  a  boat  which  had  been  held  to 
be  a  murder  at  sea  within  the  Admiralty  jurisdiction. 

But  the  judges,  at  a  subsequent  meeting  in  Hilary  term  on 
2d  of  February,  1803,  were  all  of  opinion,  that  whether  the 
statute  *11  G.  1.  c.  29.  were  considered  as  making  the  [  *43  ] 
persons  who  direct  or  procure  the  destroying  of  a  ship  prin- 
cipals or  accessories,  yet  inasmuch  as  no  act  was  done  by 
the  prisoners  Easterby  and  Macfarlane  within  the  jurisdiction 
of  tnc  Admiralty,  they  were  not  subject  to  that  jurisdiction, 
and  consequently  that  the  trial  was  improperly  had.  It  was 
therefore  unnecessary  to  decide  any  other  question  in  this 
case;  and  the  prisoners  Easterby  and  Macfarlane  afterwards 
received  a  free  pardon,  (a) 


Bex  V.  Bankin  and  Others. 

EiSiDg  in  in  afiray.    Qu,    Whether,  under  the  circomatancee,  it  amounted  to  murder. 

THE  prisoners,  Thomas  Rankin,  Patrick  Sullivan,  and 
Jarrat  Byrnes,  were  tried  before  Mr.  Justice  Lawrence,  at 
the  summer  assizes  for  the  county  of  Worcester,  in  the  year 
1802,  for  the  murder  of  Samuel  Porter.  The  indictment 
charged,  that  Rankin  gave  the  party  murdered  a  mortal 
wound  with  a  pitchfork,  of  which  he  died;  and  that  Sullivan 

(a)  The  prisoner  Codlin|f,  aa  to  whom  no  qaeetion  waa  raised,  aAerwarda  aaffered  the 
poniahment  of  the  law,  I  East,  P.  C.  Addend,  xzx.  The  atatote  43  O.S.  c.  113^  after 
reciting  A  O.l.e,  13.  a.  3.,  and  the  statute  upon  which  the  prosecution  in  this  case  pro- 
ceeded, 11  0.\,  e.  39.  a.  5^  6,  and  7^  repeals  those  provisions,  and  oontaina  enactments  aa 
to  penona  wilfblly  deatroying  any  ahip,  &c,  witli  intent  to  prejodioo  the  owner,  d&Cn  ^nd 
aa  to  the  triid  of  such  offences  Committed  within  the  hody  of  any  county  or  on  the  high 
mUf  and  also  as  to  the  trial  of  acoeaaories  hefote  the  ibct 
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and  Byrnes  were  present  aiding  and  abetting  Rankin  to  com- 
init  the  murder. 

Upon  the  evidence  it  appeared^  that  on  the  6th  of  Feb- 
ruary, 1802,  the  prisoners  Sullivan  and  Byrnes,  two  dragoons 
were,  about  ten  o'clock  at  night,  in  the  kitchen  of  the  New- 
Inn  public  house  at  Pershore,  in  which  the  deceased,  Porter, 
also  was:  that  Byrnes  was  in  liquor,  and  had  a  stick  in  his 
hand,  which  he  was  swinging  about,  and  said,  if  any  English- 
man or  Irishman,  or  any  otiier,  would  take  it  from  him,  he 
would  give  him  a  guinea,  and  struck  the  table  with  it;  on 
this.  Porter  told  him  if  he  would  not  keep  the  stick  quiet  he 
would  take  it  from  him,  and  immediately  laid  hold  of  it;  on 

t*44  ]  which,  one  Raybolt,  a  person  present,  got  *hold  of 
orter,  and  desired  him  to  be  quiet,  and  Sullivan  laid  bold  of 
Byrnes,  and  desired  him  to  be  quiet.  PortiBr,  upon  this,  sat 
down,  and  Sullivan  got  Byrnes  to  some  distance,  when  words 
passed  between  them,  and  they  spoke  loudly  to  each  other, 
one  saying  he  could  take  the  stick,  and  the  other  saying  he 
could  not;  and  there  was  a  good  deal  of  confusion,  during 
which  the  prisoner  Rankin,  another  dragoon,  whose  horse 
was  billetea  at  the  New  Inn,  came  in  and  asked  what  was 
the  matter,  and  collared  Porter,  who  was  sitting  on  the  settle; 
and  immediately  a  scuffle  ensued,  in  which  Porter,  Rankin, 
Byrnes  and  Raybolt,  who  endeavored  to  part  them,  were  all 
down  near  the  fire-place,  and  against  the  fender.  Upon  this, 
one  Richard  Playdon,  pulled  the  two  soldiers,  Rankin  and 
Byrnes,  off  from  the  otners,  upon  which  the  soldiers  closed 
with  him  and  tried  to  pull  him  down,  and  one  of  them  struck 
him,  and  then  he  struck  Byrnes,  and  threw  Rankin  down; 
and  upon  Rankings  coming  to  him,  and  offering  to  strike 
him,  Playdon  knocked  Rankin  down.  Upon  this,  Byrnes 
and  Rankin  went  to  Raybolt  and  Porter,  who  were  then  up, 
and  got  them  down  again  near  the  back  door  of  the  kitchen, 
and  while  they  were  down,  kicked  and  beat  them,  so  that 
Porter  cried  murder;  and  on  Sullivan  attempting  to  part 
them,  and  desiring  Rankin,  who  was  lying  upon  Porter,  and 
beating  him,  not  to  murder  the  man,  Rankin  said,  ^  Damn 
him,  I  will  murder  him;"  upon  which  William  Turvey  came 
out  of  a  little  parlor  adjoining,  and  gave  Rankin  a  blow  on 
the  throat,  which  (according  to  the  expression  of  the  wit- 
ness) "sent  him  with  his  heels  upwards.*'  Upon  this  Rankin 
went  out  into  the  back  kitchen,  which  led  into  a  yard,  as  also 
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Bjrnes.  Porter,  being  helped  up  by  Turvey,  ran  to  the 
fire-place,  got  bold  of  the  fire-pan,  and  went  to  the  front 
door  of  the  kitchen,  where  Sullivan  was  standing,  having 
hold  of  the  door,  and,  on  bein^  desired  by  Turvey  not  to 
strike  SulHvan  as  he  did  not  think  he  had  done  any  harm, 
damned  him,  saying  he  was  one  of  them,  and  he  would  havo 
a  smack  at  him;  and  immediately  struck  Sullivan  a  dreadful 
blow,  which  cut  his  head,  and  made  him  stagger  to  a  chair, 
in  which  he  sat  down,  his  head  bleeding  a  good  deal.  As 
soon  as  Porter  had  struck  Sullivan,  he  turned  from  him,  and 
went  with  the  shovel  raised  in  his  hands  towards  the  little 
parlor  adjoining  to  the  kitchen,  when  Rankin  came  into  the 
kitchen,  at  the  back-door,  in  a  violent  heat  and  passion,  with 
a  pitchfork  in  *his  hands,  carrying  it  with  the  points  [  *45  ] 
forwards,  and  pushed  it  at  Porter's  back  or  loins;  and,  when 
Porter's  foot  was  on  the  step  of  the  door  of  the  little  parlor, 
and  while  he  was  going  into  it,  Rankin  shoved  the  fork  at 
Porter's  head;  and,  without  drawing  it  back  to  himself,  job- 
bed it  two  or  three  times  against  him.  Upon  this,  Turvey 
pulled  Porter  into  the  parlor,  and  shut  the  door  against 
Rankin.  Porter,  by  Rankin's  thrusting  the  fork  at  him,  re- 
ceived two  wounds  from  the  fork,  one  in  the  temple,  and 
another  in  the  throat;  that  in  the  temple  extended  into  the 
cavity  of  the  brain,  and  produced  matter,  which  occasioned 
his  death  in  about  a  month  after.  It  appeared,  that  the 
points  of  the  fork  were  very  blunt,  and  that  between  Rankin's 
going  out  and  returning  with  the  pitch-fork,  no  greater  time 
had  elapsed  than  was  sufficient  for  Porter  to  get  up,  take  the 
fire-shovel,  walk  across  the  kitchen,  strike  Sullivan,  and  go 
from  him  a  few  yards  towards  the  parlor  which  was  about  a 
minute. 

A  witness  called  by  the  prisoner  Rankin  proved,  that  the 
next  morning  he  appeared  to  have  receivea  a  bad  blow  on 
the  head,  which  was  blistered  as  if  struck  with  or  against 
something  hot. 

Upon  this  evidence,  the  learned  judge  directed  the  jury  to 
acquit  Sullivan  and  Byrnes,  which  they  did;  but  having 
doubts  whether  the  facts  did  not  fix  the  crime  of  murder  on 
Rankin,  the  learned  judge  told  the  jury,  that  if  they  believed 
the  witnesses,  he  thought  they  should  find  him  guilty;  but  in 
order  that  his  case  might  be  more  fully  considered  by  all  the 
judges,  he  told  them  that  if  they  found  him  guilty,  he  wished 
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them  to  say  whether  they  thought  that  Rankin,  at  the  time 
he  thrust  the  fork  at  the  deceased,  knew  that  Porter  had 
struck  Sullivan,  and  whether  be  saw  Sullivan  bleeding,  and 
whether  Rankin  had  any  reason  to  apprehend  that  Porter  in- 
tended to  strike  him  with  the  fire-shovel,  and  whether,  wbea 
Porter  was  on  the  ground  by  the  door,  Rankin  made  use  of 
the  expression,  "  Damn  him,  I  will  murder  him*" 

The  jury,  after  some  deliberation,  found  Rankin  guilty,  and 
said  they  thought  he  did  not  know  that  Sullivan  had  been 
struck;  that  he  did  not  see  Sullivan  bleeding;  that  he  had  no 
reason  to  apprehend  Porter  intended  to  strike  him  with  the 
fire-shovel,  and  that  he  did  make  use  of  the  expression, 
^  Damn  him,  I  will  murder  him." 

This  case  being  reserved  for  the  opinion  of  the  judges,  was 
[  *46  ]  *considered  by  them  on  the  6th  November,  1802,  and 
adjourned  to  the  first  day  of  Hilary  term,  1803,  when  doubts 
being  entertained  by  some  of  the  judges,  whether  the  offence 
was  more  than  manslaughter,  it  was  determined  that  the  pri- 
soner should  be  recommended  for  a  pardon  upon  the  terms  of 
serving  as  a  soldier  abroad  for  his  Ufe. 


Rex  V.  Robert  Meredith  and  Richard  Turner. 

An.overReer  is  not  indictable  for  not  relieving  a  pauper,  onless  there  is  an  order  for  his  rie- 
iief,  except  in  case  of  immediate  emergency  where  there  is  not  time  to  get  an  order. 

THIS  was  an  indictment  for  a  misdemeanor,  tried  before 
Mr.  Justice  Le  Blanc,  at  the  summer  assizes  at  Gloucester, 
in  the  year  1802. 

The  indictment  charged,  that  on  the  17th  November,  42 
G.  3.,  one  William  Marjaret  was  a  poor,  weak,  impotent,  and 
infirm  person,  wholly  unable  to  maintain  himself,  and  legally 
settled  in  the  parish  of  Deerhurst,  in  the  county  of  Glouces* 
ter,  and  justly  entitled  by  the  laws  to  have  reasonable  and 
necessary  support  and  relief  found  and  provided  for  him  by 
the  overseers  of  the  said  parish,  and  that  the  said  defendants 
then  being  overseers  of  the  poor  of  the  said  parish,  and  having 
the  said  William  Marjaret  under  their  care  as  a  poor  person 
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of  and  belonging  to  the  said  parish^  on  the  day  and  year 
aforesaid,  and  from  thence  continually,  until  the  death  of  the 
said  William  Marjaret,  not  regarding  their  duty,  wilfully^  ma- 
liciously, and  unjustly  neglected  and  refused  to  find  and  pro- 
tide  for  the  said  William  Marjaret  reasonable  and  necessary 
meat,  drink,  fire,  clothing,  bed  and  bedding,  whereby  the 
said  Marjaret  was  reduced  to  a  state  of  extreme  weakness 
and  infirmity;  and  afterwards,  viz.  on  the  21  st  December,  in 
the  year  aforesaid,  died  through  the  want  of  reasonable  and 
necessary  meat,  drink,  fire,  clothings  bed  and  bedding,  to  the 
damage  and  oppression  of  the  said  William  Marjaret,  to  the 
shortening  of  his  life,  and  to  the  evil  example,  &c. 

On  the  trial,  the  jury  found  the  defendant  Meredith  guilty, 
and  acquitted  the  other  defendant.  Turner.  The  jury  also 
said,  that  they  were  of  opinion  that  the  death  of  the  pauper, 
William  ^Marjaret,  was  not  occasioned  or  liastened  [  *47  ] 
by  the  neglect  or  misconduct  of  the  defendant  Meredith. 

The  counsel  for  the  defendant  insisted,  that  he  could  not 
be  convicted  upon  the  above  indictment,  the  jury  having  ne- 
gatived the  averment  that  he  died  by  reason  of  the  neglect; 
and  they  also  urged,  in  arrest  of  judgment,  that  it  was  not 
an  offence  indictable,  without  stating  an  order  of  a  magistrate 
to  provide  relief  for  a  pauper;  except  in  a  case  of  sudden 
emergency,  where  immediate  relief  was  necessary  before  the 
order  of  a  magistrate  could  be  obtained;  which  was  not  the 
present  case.  The  learned  judge  thought,  that  the  purposes 
of  justice  in  this  case  would  be  best  answered  by  suspending 
the  judgment,  and  therefore  took  bail  for  the  appearance  of 
the  defendant  at  the  next  assizes  to  abide  the  sentence  of  the 
court. 

The  case  came  under  the  consideration  of  the  judges  in 
Michaelmas  te^m  1802,  and  was  adjourned  until  the  follow- 
ing Hilary  term,  when  it  was  further  adjourned,  as  there  was 
a  difierence  of  opinion  amongst  the  judges.  Lord  Ellenbo- 
rough  C  J.,  Lord  Alvanley  C.  J.,  Heath  J.,  Rooke  J.,  and 
Graham  B.,  seemed  to  be  of  opinion  that  the  indictment  was 
good  and  the  conviction  proper,  the  overseer  having  taken 
the  pauper  under  bis  care;  but  McDonald  C.  B.,  Grose  J., 
Thompson  B.,  Lawrence  J.,  Le  Blanc  J.,  and  Chambre  J., 
thougnt  otherwise;  and  were  of  opinion,  that,  except  in  a 
case  of  immediate  and  urgent  necessity,  the  overseer  was 
only  bound  to  act  under  an  order  of  justices  in  a  case  where 
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Bucb  an  order  could  have  been  bad.  It  was  agreed,  that  the 
defendant  should  enter  into  his  own  recognisance  to  appear 
when  called  upon  to  receive  the  judgment  of  the  court,  (a) 

(a)  But  there  mmv  be  ciiAes  in  which  the  neglect  to  provide  a  panper  with  necenaries  wiH 
render  an  overseer  liable  to  be  indicted.  Thus,  where  an  indictment  stated  that  the  de. 
fendant  (an  overseer)  had  under  his  care  a  poor  person  belonging  to  his  township,  but 
neglected  or  refused  to  provide  for  her  necessary  meat,  Slc^  whereby  she  was  redao&d  to 
a  state  of  extreme  weakness,  and  afterwards,  tbrotiirh  want  of  sach  reasonable  and  neces- 
sary meat,  dtc,  died,  the  defendant  was  convicted  and  sentenced  to  a  year*s  imprisonmenL 
Rex  V.  Booth,  Hil.  T.  36  G,  3.  This  indictment  was  removed  by  certiorari  into  B.  R.  ia 
the  vacation  after  Hil.  T.,  35  O,  3.,  and  the  defendant  having  been  found  guilty  at  York, 
was,  in  Hil.  T.,  36  O,  3.,  sentenced  to  be  imprisoned  for  twelve  calendar  monthi  in  New- 
gate. This  indictment  was  to  the  following  effect- 
West  Riding  of  Yorkshire,  to  wit— The  jurors,  Slc  That  on  the  IStli  of  November, 
34  Cr.  3k,  one  Mercy  Stead,  single  woman,  was  a  poor,  weak,  impotent,  and  infirm  peraoDv 
wholly  unable  to  maintain  herself  and  legally  settled  within  the  township  of  Bowling,  in 
the  West  Riding  of  the  county  of  York,  and  justly  entitled  by  the  laws  and  statutes  of  this 
realm  to  have  reasonable  and  necessary  support  and  relief  found  and  provided  for  her  by 
the  overseers  of  the  poor  of  the  said  township;  and  that  Jonas  Booth,  late  of  Bowling  afore- 
said, in  the  said  Riding,  yeoman,  then  overseer  of  the  poor  of  the  township  of  Bowling* 
aforesaid,  well  knowing  the  premises,  and  having  the  said  M.  S.  under  his  cara  as  a  poor 
person  of  and  belonging  to  the  said  township,  but  wilfully  and  maliciously  intending  to 
injure  and  oppress  the  said  M.  S.  on  the  day  and  year  aforesaid,  and  continnally  aflerwarda, 
until  the  day  of  the  death  of  the  said  M.  S.,  which  happened  on  the  25th  of  the  same  month 
of  November,  in  the  year  aforesaid,  at  Bowling,  in  the  said  Riding,  his  duty  in  this  behalf 
in  no  wise  regarding,  wilfully,  maliciously,  and  unjustly  neglected'  and  rerased  to  find  and 
provide  for  the  said  M.  S.  reasonable  and  necessary  meat,  drink,  clotliing,  bed  and  bedding^, 
whereby  the  said  M.  8.  was  reduced  to  a  state  of  extreme  weakness  and  infirmity;  and 
afterwards  on,  &&,  at,  &C.,  through  the  want  of  such  reasonable  and  necessary  meat« 
drinky  clothing,  bed  and  bedding,  died,  to  the  great  damage,  injurv,  and  oppression  of  ttie 
said  M.  S.,  and  to  the  shortening  of  her  life,  to  the  evil  example  of  all  otlilers  in  the  like 
case  offending,  and  against  the  peace,  &c 

In  a  case  where  an  overseer  was  indicted  for  neglecting  to  supply  medical  assistance 
when  required  to  a  pauper  laboring  under  dangerous  illness,  the  learned  judge  before  whom 
the  indictment  was  tried  held  that  an  offence  was  sufficiently  charged  and  proved,  though 
such  pauper  was  not  in  the  parish  work-house,  nor  had,  previously  to  his  illness,  received  or 
stood  in  need  of  parish  relief.  Rex  e.  William  Warren,  cor.  Holroyd  J.  Worcester  Lent 
assizes,  1820.  And  in  a  case  where  the  parents  of  a  bastard  child  had  neglected  to  provide 
necessaries  for  its  sustenance,  it  was  decided  that  the  officers  of  the  parish  in  which  the 
child  was  born  were  obliged  to  provide  such  necessaries  without  an  order  of  Justices. 
Hays  and  another  v.  Bryant,  1  H.  Blac.  253. 

A  late  statute  59  O,  3.  c.  12.  contains  some  provisions  as  to  the  relief  of  poor  persons. 
The  first  section  enacts.  That  where  any  select  vestry  shall  be  established  under  that  act 
the  overseers  shall,  in  the  execution  of  their  office,  conform  to  the  directions  of  such  select 
vestry,  and  shall  not  (except  in  cases  of  sudden  emergency  or  urgent  necessity,  and  to  tlie 
extent  only  of  such  temporary  relief  as  such  case  shall  require,  and  except  by  order  of 
justices  in  the  cases  thereinafler  provided  for)  give  any  further  or  other  relief  or  allowance 
to  the  poor  than  such  as  shall  be  ordered  by  the  select  vestry.  The  second  section  relates 
to  orders  of  justices  for  relief  in  parishes  where  there  is  a  seleet  vestry,  or  where  the  re- 
lief of  the  poor  is  under  the  management  of  guardians,  &.e.,  by  special  or  local  acts,  in 
which  cases  two  justices  may  order  relief;  but  there  is  a  proviso  that  any  justice  may 
make  an  order  for  relief  in  any  c^  of  urgent  necessity  to  be  specified,  «c  The  fifln 
section  enacts.  That  every  order  after  the  1st  of  May,  1819,  for  relief  of  a  poor  person  by 
the  officers  of  any  parish  not  having  a  select  vestry  under  this  act,  shall  be  made  by  two 
or  more  justices:  provided  that,  in  every  such  order,  the  special  cause  of  granting  relief 
shall  be  stated  expressly,  and  no  order  shall  extend  to  a  longer  time  than  a  month  from  the 
date;  provided  also^  that  in  cases  of  emergency  and  urgent  distress  one  justice  may  order 
relief,  stating  the  circumstances  in  the  order;  but  no  such  Iast.roentioned  order  is  to  entitle 
any  person  to  relief  for  more  than  14  days  from  the  date,  and  the  same  is  not  to  have  any 
effect  after  the  next  petty  sessions. 


Gordon's  casb,  1803.  *48 


*Rex  V.  James  Gordon,  otherwise  James  Weaver. 

Bgrninj.  Wben  the  prieoner,  having  been  apprehended  for  another  offeboe,  is  detained  in 
tiM  nme  ooonty  lor  bigamj,  the  ctettlner  is  such  an  apprehension  as  artll  warrant  the 
indicting  hiia  in  that  oounty  onder  J  J«c  1.  c.  11«  The  aie  of  consent,  within  tlie 
provision  of  ••  3. 1  Jae,  1.  c.  if.  Is  foorteen  years  in  a  man,  and  twelve  in  a  woman. 

THE  prisoner  was  tried  before  Mr.  Justice  Lawrence,  at 
the  summer  assizes  for  the  county  of  Worcester,  in  the  year 
1802;  upon  an  indictment  charging  bim  witb  felony,  in  mar- 
rying on  ^be  7th  of  June,  1803,  one  Elizabeth  Lane,  [  *49  ] 
in  the  parish  of  St.  dementis,  in  the  county  of  the  city  of 
Worcester,  Mary  Taylor,  bis  former  wife,  being  then  living; 
and  that  he  was  apprehended  for  the  felony  aforesaid  at  the 
parish  of  Astl^,  in  the  county  of  Worcester. 

The  facts  of  both  marriages  were  proved,  and  that  the 
|nrisoner  was  apprehended  in  the  county  of  Worcester  on  a 
charge  of  stealing  two  hammers  of  one  William  Collins;  and 
that  being  in  the  house  of  correction  on  that  charge,  a  bill 
of  indictment  was  found  against  him  for  this  bigamy  at  the 
quarter-sessions,  and  on  the  bill  being  found,  he  was  detained 
by  an  order  of  that  court.  It  appeared  further  in  evidence 
that  he  was  a  bastard,  and  married  Mary  Taylor  before  he 
was  of  the  age  of  twenty-one  years,  and  when  he  was  about 
twenty  years  old. 

The  counsel  for  the  prisoner  made  two  objections  on  his 
conviction.  First,  that  an  indictment  could  be  preferred 
against  him  for  this  oflence  only  in  the  county  where  the 
second  marriage  was,  or  in  some  other  county  where  be  was 
apprehended  for  that  offence;  whereas,  the  defendant  was 
apprehended  in  the  county  of  the  city  of  Worcester,  not  for 
this  bigamy,  but  for  a  larceny;  *and  if  that  were  [  *50  ] 
otherwise,  the  prisoner  could  not  be  convicted  on  this  indict- 
ment, as  it  charged  that  he  was  apprehended  in  the  county 
for  this  felony,  which  was  not  proved,  as  his  apprehension 
was  for  a  larceny.  Secondly,  that  this  was  not  a  case  with- 
in the  1st  Jac.  I.e.  11. ,  there  being  a  provision  in  the  third 
section  of  that  statute,  that  it  shall  not  extend  to  any  person 
for  or  by  reason  of  any  former  marriage  had  within  age  of 
7     . 
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consent;  which  age  was  insisted,  since  the  26th  G,  2.  c*  33.9 
to  be  twenty-one,  and  not  as  at  the  tirae  of  passing  the  sta- 
tute, fourteen  in  males,  and  twelve  in  females. 

The  jury  found  the  prisoner  guilty,  but  the  learned  judge 
reserved  these  points  for  the  consideration  of  the  judges. 
The  case  was  adjourned  from  Michaelmas  term,  1802,  until 
Hilary  term,  1803,  when  the  iudges  held  the  conviction  right, 
being  of  opinion,  upon  the  first  point,  that  as  the  prisoner 
was  in  custody  on  a  criminal  charge,  he  washable  to  be  tried 
where  he  was  imprisoned,  (a) 


Rex  V.  John  Wilcox. 

For^ry  at  Common  Law.  Indictment  held  to  be  bad  in  form,  as  it  did  not  state  what 
the  instrament  was  in  respect  of  which  the  fiirgery  was  committed,  nor  how  the  paztj 
sigDinjjr  it  bad  authoritj  to  nign  it 

THE  indictment  against  the  prisoner  was  tried  before  Mr. 
Baron  Graham,  at  the  Salisbury  summer  assizes,  in  the  year 
1802,  and  was  in  the  following  form. 

The  jurors,  &c.  present,  Uiat  heretofore,  to  wit,  on  the 
27th  day  of  July,  in  the  42d  year  of  the  reign  of  our  sove- 
reign lord  George  the  third,  by  the  grace  of  God,  &c,  John 
Wilcox,  late  of  the  city  of  New  Sarum,  in  the  county  of 
Wilts,  laborer,  with  force  and  arms,  at  the  city  of  New 
Sarum  aforesaid,  in  the  county  aforesaid,  did  falsely  make, 
forge,  and  counterfeit,  and  cause  and  procure  to  be  falsely 
made,  forged,  and  counterfeited,  a  certain  paper  instrument, 
partly  printed  and  partly  written,  in  thie  words  and  figures 
following;  that  is  to  say, 
[  *51  ]  *"  Fol.  44,  4.    Sarum  public  weighing  engine,  July 

27th,  1802.    One  load  of  coals,  from  Mr.  Wilcox  to  Mr* 

Webb. 

Ton    cwt.    qrs.    lb. 

Gross        1     11    3    0 
Tare         0      6    0    0 


Neat  1      5    3    0 


Witaess,  Wm.  Wort,  Book-keeper.'* 

(«)  Sm  Lord  Digby'f  oHe,  Hatt.  131,  npoD  anotiier  lUtate,  3  Jbc  e.  i. 
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with  intention  to  defraud  George  Webb,  against  the  peace, 
&c.    In  the  second  count  the  jurors  aforesaid  did  further 
present^  that  the  said  John  Wilcox,  on  the  same  27th  day 
of  July  aforesaid,  in   the  ^ear  aforesaid,  at  the  city  afore- 
said, in  the  county  aforesaid,  had  in  his  custody  and  posses- 
sion a  certain  other  false,  forged,  and  counterfeited  paper 
instron^ent,  partly  {nrinted  and  partly  written;  which  said  last- 
mentioned  false,  forged,  and  counterfeited  paper  instrunnent 
is  in  the  words  and  figures  following;  that  is  to  say,  (here  the 
instrument  was  set  out  exactly  as  before)  and  the  jurors,  &c. 
did  further  present,  that  the  said  John  Wilcox  having  the  said 
last-mentioned  false,  forged,  and  counterfeited  paper  instru- 
ment in  his  custody  and  possession,  afterwards,  ([to  wit)  on 
the  27th  day  of  July  aforesaid,  in  the  42d  year  aforesaid, 
with  force  and  arms,  in  the  city  aforesaid,  in  the  county  afore- 
said, the  said  last-mentioned  false,  forged,  and  counterfeited 
Kaper  instrument  did  utter  and  publish  as  a  true  instrument, 
e  the  said  John  Wilcox,  at  the  time  of  uttering  and  publishing 
the  same,  then  and  there  well  knowing  the  same  to  be  false, 
forged,  and  counterfeited,  with  intention  to  defraud  the  said 
George  Webb,  against  the  peace,  6ic.  In  the  third  count  the 
jurors  aforesaid,  &c.  did  further  present  that  heretofore  (to 
wit)  on  the  27th  day  of  July  aforesaid,  in  the  year  aforesaid, 
at  the  city  aforesaid,  in  the  county  aforesaid,  the  said  George 
Webb  contracted  and  agreed  with  the  said  John  Wilcox  to 
buy  of  him  the  said  John  Wilcox,  a  certain  quantity  of  coal, 
at  and  after  the  rate  of  eigh teen-pence  for  every  hundred 
weight  thereof,  and  so  in  proportion  for  a  less  quantity  than 
a  hundred  weight  of  such  coal,  which  said  coal  was  then  and 
there  in  a  certain  carriage,  to  wit,  a  cart;  and  the  jurors  afore- 
said, 6ic.  did  further  present,  that  the  said  John  Wilcox,  on 
the  same  day'and  year  aforesaid,  at  the  city  aforesaid,  in  the 
county  aforesaid,  had  in  his  custody  and  possession  a  certain 
other  false,  forged,  and  counterfeited  *paper  instru-  [  ^52  ] 
ment,  partly  printed  and  partly  written;  which  said  last-men- 
tioned false,  forged,  and  counterfeited  paper  instrument  is  as 
follows;  that  is  to  say,  (here  the  instrument  was  set  out  exactly 
as  before)  and  the  jurors  aforesaid,  6ic.  did  further  present 
that  the  said  John  Wilcox,  so  having  the  said  last-mentioned 
false,  forged,  and  counterfeited  paper  instrument  in  his  pos- 
session, afterwards  (to  wit)  on  the  27th  day  of  July  aforesaid, 
in  the  year  aforesaid,  with  force  and  arms,  at  the  city  afore- 
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said,  in  the  county  aforesaid,  the  said  last  mentioDed  false, 
forged,  and  counterfeited  paper  instrument  did  utter  and  pub- 
lish as  a  true  instrument,  with  intent  to  deceiyo  the  said 
George  Webb,  and  cause  him  to  belicTe  that  the  weight  of 
the  said  coal  for  which  the  said  George  Webb  so  contracted 
and  agreed  with  the  said  John  Wilcox,  and  the  weight  of 
the  said  carriage  were  truly  stated  on  the  said  last-mentioned 
false,  forged,  and  counterfeited  paper  instrument,  and  were 
as  follows  (that  is  to  say)  gross,  one  ton,  eleven  hundred 
weight,  and  three  quarters  of  a  hundred  weight,  and  tare 
six  hundred  weight,  neat  weight,  one  ton,  five  hundred 
weight,  and  three  quarters  of  a  hundred  weight;  whereas  in 
truth  and  in  fact,  the  said  tare  last-mentioned  at  the  time  of 
uttering  and  publishing  the  said  last-mentioned  false,  forged, 
and  counterfeited  paper  instrument,  was  eight  hundred  weight, 
and  the  neat  weight  one  ton,  three  hundred,  and  three  quar- 
ters of  a  hundred  weight;  and  the  jurors  aforesaid,  &c.  did 
further  present,  that  at  the  time  of  uttering  and  publishing 
the  said  last-mentioned  false,  forged,  and  counterfeited  paper 
instrument,  he  the  said  John  Wilcox  well  knew  the  same  to 
be  false,  forged,  and  counterfeited,  and  that  the  said  last- 
mentioned  tare  was  eight  hundred  weight,  and  that  the  said 
last-mentioned  neat  weight  was  one  ton,  three  hundred  weight, 
and  three  quarters  o(  a  hundred  weight,  and  not  one  ton,  five 
hundred  weight,  and  three  quarters  of  a  hundred  weight;  and 
that  the  said  John  Wilcox  so  uttered  and  published  the  said 
last-mentioned  false,  forged,  and  counterfeited  paper  instru- 
ment, with  intention  to  defraud  the  said  George  Webb, 
against  the  peace,  &ic. 

It  was  clearly  proved  by  the  servant  who  attended  the 
weighing  engine,  that  the  ticket  was  made  out  and  deli- 
vered to  Wilcox  with  the  figure  of  8  instead  of  that  of  6,  to 
express  the  weight  of  the  tare;  and  that  the  8  had  been  altered 
to  a  6  after  the  ticket  had  been  delivered  to  Wilcox;  and  this 
[  *53  ]  was  visible  on  a  near  inspection  *of  the  ticket. 
When  presented  to  the  servant  of  the  prosecutor,  the  net 
weight  stood  one  ton,  five  hundred  weight,  and  three  quarters 
of  a  hundred  weight,  instead  of  one  ton,  three  hundred  weight, 
and  three  quarters  of  a  hundred  weight;  according  to  which 
statement  the  coals  were  paid  for,  and  consequently  the  pro- 
secutor was  made  to  pay  for  two  hundred  weight  of  coals 
more  than  he  really  received. 
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The  learned  judge  doubted  whether  this  fraud  came  under 
the  deaomiDation  of  forgery  at  common  law,  but  he  allowed 
the  indictment  to  proceed;  and  the  defendant  beins  found 
guilty  generally^  he  bound  him  over  to  appear  at  the  next 
assizes  to  receive  his  sentence,  if  the  judges  should  be  of 
opinion  that  the  indictment  could  be  sustain^. 

The  case  having  been  mentioned  in  Michaelmas  term, 
1802,  and  adjourn^  to  Hilary  term,  1803,  the  judges  were 
of  opinion,  that  the  indictment  was  bad,  as  it  did  not  state 
what  the  instrument  was  in  respect  of  which  the  forgery  was 
alleged  to  have  been  committed,  nor  how  the  party  signing  it 
had  authority  to  sign  it.  And  the  judgment  was  consequent** 
ly  arrested,  (a) 


Rex  V.  James  Dixon,  Samuel  Hodge,  alias  Turner,  Samp- 
son Merely,  alias  Samuel  Johnson,  and  Thomas  Wilson. 

18  0. 9.  e.  37.  Stealings  calico  placed  to  be  printed,  &c  in  a  bailding  made  nae  of  by  a 
cbImo  printer  for  printing,  drying,  dtc  Held,  that  in  order  to  support  the  capital  charge, 
it  was  necessary  to  prove  that  the  bnilding  ^om  which  the  calico  was  stolen  was  made 
of  either  for  printing  or  drying  calico. 


THIS  was  an  indictment  tried  before  Mr.  Baron  Graham, 
at  the  spring  assizes  for  the  county  of  Nottingham,  in  the 
year  1803,  and  founded  upon  the  18  G.  2.  c.  27.  s.  L,  which 
enacted,  ^  That  all  and  every  person  and  persons  who  shall  by 
day  or  night  feloniously  steal  any  linen,  fustian,  calico,  cotton, 
cloth,  or  cloth  worked,  woven,  or  made  of  any  cotton  or  linen 
yam  mixed,  or  any  thread,  linen  or  cotton  yarn,  linen  or 
cotton  tape,  incle,  filletting,  laces,  or  any  other  linen,  fustian, 
or  cotton  goods  or  wares  whatsoever,  laid,  placed,  or  exposed 
to  be  printed,  whitened,  bowked,  '"bleached,  or  dried,  [  *54  ] 
in  any  whitening  or  bleaching-croft,  lands,  fields,  or  grounds, 
bowking-house,  drying-house,  printing-house,  or  other  build- 
iog,  ground,  or  place,  made  use  of  by  any  calico-printer, 
whister,  crofter,  bowker,  or  bleacher,  for  printing,  whitening, 
bowking,  bleaching,  or  drying  of  the  same,  to  the  value  of 

(a)  See  Rez  «.  Ward,  d  Lord  Rayn.  1461;  2Str.  747. 


54  RUBSBLL  AND  ETAN^B  CROWN  CAS^. 

ten  shillings,  or  who  shall  aid  or  assist,  or  shall  wilfully  or 
maliciously  hire  or  procure  any  other  person  or  persons  to 
commit  any  such  offence,  or  who  shall  buy  or  receive  any 
such  goods  or  wares  so  stolen^  knowing  the  same  to  be  stolen 
as  aforesaid,  shall  be  guilty  of  felony  without  benefit  of 
clergy  .''(a) 

The  first  count  of  the  indictment  charged,  that  the  priso* 
ners,  on  the  2d  January,  1803,  fifty  pieces  of  calico,  the  goods 
of  John  Freeth,  Samuel  and  John  Walsh,  calico-printers^ 
being  laid  and  placed  to  be  printed  in  a  certain  building  at 
Bulwell,  made  use  of  by  the  said  partners  for  printing  the 
same  calico  in  the  same  building  feloniously  did  steal  against 
the  statute,  &c. 

A  second  count  charged  that  the  prisoners,  on  the  same 
day,  fifty  pieces  of  calico  of  the  said  partners,  laid  and  placed 
to  be  dried  in  a  certain  building  situate  at  Bulwell,  made  use 
of  by  the  said  partners  for  drying  of  the  same  calico,  in  the 
same  last  mentioned  building  did  steal,  against  the  statute,  &c. 

The  third  count  charged,  that  the  prisoners  on  the  same 
day,  fifty  pieces  of  calico  of  the  said  partners,  laid  and  placed 
to  be  printed  in  a  certain  place  or  ground  situate  at  Bulwell, 
made  use  of  by  the  said  partners  for  printing  the  same  calico, 
did  steal,  against  the  statute,  &c. 

The  fourth  count  charged,  that  the  prisoners,  on  the  same 
day,  fifty  pieces  of  calico  of  the  goods  of  the  said  partners 
did  steal,  iic. 

The  case  depended  on  a  great  variety  of  circumstances, 
which  clearly  proved  that  the  prisoners,  together  with  another 
person  not  apprehended,  on  the  night  of  the  2d  January,  1803, 
had  stolen  from  a  building  on  the  bleaching-grounds  of  the 

frosecutors,  fifty  pieces  of  calico,  of  the  value  of  140/.    And 
*55  ]  it  ""appeared  to  be  a  case  attended  with  circumstan- 
ces of  groat  aggravation. 

The  trial  proceeded  without  any  objection  being  taken  as 
to  the  nature  of  this  building  by  the  counsel  for  the  prisoners 
and  no  point  was  made  as  to  the  necessity  of  there  being 
direct  and  positive  proof  that  the  building  was  made  use  of 
either  for  printing  the  calico,  or  for  drying  it;  the  impression 
appearing  to  have  been,  that  it  was  enough  to  bring  the  case 

<«)  Thli^emotmeiit  U  repelled  by  51  O.  3.  e.  41^  which  makae  Mmilar  offenoee  franish- 
able  by  transporUtioQ  for  Ufe,or  for  any  term  not  lefe  thaa  wowen  yetn,  or  by  imprboomeat 
•od  hard  labor  for  loy  term  not  exoeeding  leyen  yean. 
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within  the  statute,  if  the  calico  was  laid  in  the  building  in 
order  to  receive  in  the  course  of  the  manufacture  a  further 
printing,  whether  the  [»*inting  took  place  there  or  elsewhere; 
and  no  question  was  therefore  put  as  to  the  particular 
nature  or  use  of  the  building.  The  jury  found  all  the 
prisoners  guilty;  and  sentence  of  death  was  pronounced  upon 
them. 

But  after  the  trial,  a  doubt  was  suggested  by  the  counsel 
for  the  prosecution,  whether  it  ought  not  to  have  been  proved 
that  the  building  was  made  use  of  for  the  purpose  of  print- 
ing or  dryififf  calico,  and  that  the  calico  in  question  was 
placed  there  for  that  purpose.  This  doubt  being  communi* 
cated  to  the  counsel  for  the  prisoners,  he  wished  it  might  be 
considered;  and  though  the  objection,  if  taken  at  the  trial, 
would  probably  have  led  to  evidence  that  the  building  was 
frequently  used  for  the  purpose  of  giving  the  finishing  print 
to  calicoes  of  the  description  of  those  stolen,  the  learned 
judge,  being  of  opinion  that  the  case  on  the  part  of  the  pro- 
secutors had  been  left  defective  as  to  the  three  first  counts 
of  the  indictment,  wished  to  have  it  maturely  considered, 
bow  far  that  defect  coukl  be  supplied  by  any  intendment  or 
inference;  and  the  case  was  therefore  submitted  by  him  to 
the  consideration  of  the  judges. 

The  facts  respecting  the  building  were  proved  by  a  wit- 
ness, Samuel  Walsh,  one  of  the  partners,  who  said  that  it 
was  a  building  detached  from  the  dwelling  house,  but  within 
the  limits  of  the  bleaching  grounds;  and  was  a  building  in 
which  they  deposited  their  unfinished  goods:  that  the  calico 
in  question  was  not  finished  for  sale,  though  saleable  at  an 
under  price:  and  that  the  pieces  had  been  once  or  twice 
printed,  but  had  not  received  the  finishing  print,  and  were 
not  made  up  for  sale.  The  unfinished  were  compared  with 
the  finished  pieces,  and  there  was  a  great  difference  in  the 
brightness  ot  the  colors.  It  was  also  proved,  that  the  build- 
ing was  locked  and  secured  by  a  three-inch  bar  across  the 
*door;  and  that  the  door  was  found  broken  to  pieces  [  ^56  ] 
on  the  next  morning  after  the  goods  were  stolen. 

Upon  the  first  day  of  Easter  term,  27th  of  April,  1803, 
all  the  judges  (assembled  at  the  chambers  of  LK>rd  Ellen- 
borough,  C.  J.,)  were  of  opinion,  that  the  conviction  on  the 
three  first  counts  of  the  indictment,  which  contained  a  capi- 
tal charge,  was  wrong,  inasmuch  as  the  building  from  which 
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the  calicoes  were  stolen,  was  neither  a  building  made  use  of 
for  printing  or  for  drying:  but  as  the  evidence  supported  the 
fourth  count,  which  charged  only  a  simple  larceny,  the  judges 
were  of  opinion,  that  the  prisoners  should  be  recommended 
to  a  pardon,  on  condition  of  transportation  for  seven  years. 


Rex  V.  John  Hobson. 

EmbezslemeDt  39  C7.  3  e.  85.  County  in  which  the  offence  is  committed.  A  deoial  by 
a  eerTint  when  in  the  county  of  Stafford,  of  hie  having  received  money  in  the  ooontr 
of  Salopi  bolden  to  be  eridence  to  show  that  the  receipt  in  the  county  of  Salop  was  with 
intent  to  embezzle  within  the  etfttote,  and  therefore  that  the  trial  waa  properly  liad  in 
the  county  of  Salop.    &  C.  1  East,  P.  C.  Addend,  xxiv. 

THE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at 
the  spring  assizes  at  Shrewsbury,  in  the  year  1803,  upon  an 
indictment  framed  on  the  39th  6.  3.  c.  85,  for  receiving 
money  by  virtue  of  his  employment,  as  servant  to  one 
Thomas  Heighway,  on  account  of  the  said  Thomas  Heighway, 
his  master,  and  fraudulently  secreting  and  embezzling  and  so 
stealing  it,  thb  indictment  stating  the  money  to  be  the  pro- 
perty of  the  master. 

After  the  leanied  judge  had  summed  up  the  evidence  to 
the  jury,  the  prisoner's  counsel  suggested  an  objection,  that 
there  was  no  proof  of  any  fact  arising  in  the  county  of 
Salop,  sufficient  to  give  jurisdiction  for  the  trial  of  the  offence 
in  that  countv. 

The  proof  (so  far  as  related  to  the  objection)  was,  that 
the  residence  of  the  master  was  in  Staffordshire,  at  Litchfield, 
where  the  prisoner  served  him  in  his  trade:  that  on  the  morning 
of  Saturday  the  22d  of  January,  the^  were  both  at  Shrews- 
bury, and  the  master,  having  authorised  one  William  Beau- 
mont to  collect  some  debts  for  him  at  that  place,  returned 
home  the  same  morning,  leaving  the  prisoner  at  Shrewsbury 
to  receive  the  money  from  Beaumont,  and  bring  it  to  his 
master  at  Litchfield  on  that  night.  The  prisoner  engaged 
to  do  so,  and  about  noon  received  the  money  from  Beaumont 

L^S?  ]  and  also  a  letter  from  his  master,  *which  had  been 
ft  at  Beaumont's,  and  did  not  relate  to  the  money  transac- 
tion.   The  prisoner  left  Shrewsbury  soon  afterwards,  but  did 
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not  go  on  to  Litehfield  that  night,  having  slept  at  a  public* 
bouse  upon  the  road;  and  he  did  not  go  to  his  master  till 
about  8  o^clock  the  following  evening.  He  then  delivered 
the  letter,  and  being  asked  aU)ut  the  money,  he  said  he  had 
not  received  any.  A  few  days  afterwards,  the  master,  iir 
consequence  of  information  he  had  received  by  letter, 
charged  the  prisoner  iitrith  having  received  the  money;  and 
another  servant,  who  had  been  at  Shrewsbury  on  the  Satur- 
day, being  present,  told  the  prisoner  that  he  had  seen  him 
receive  money;  but  the  prisoner  persisted  in  denying  that  he 
had  received  any.  Some  time  afterwards  the  master  having 
received  further  intelligence,  ordered  the  prisoner  to  go  to 
Shrewsbury  to  clear  himself.  On  the  Saturday  following  the 
prisoner  went  to  Beaumont,  at  his  house  in  Shrewsbury,  and 
desired  him  to  make  a  search  on  the  left-hand  side  of  the 
room  in  which  they  had  been.  No  search  was  made,  Beau- 
mont telling  him  it  was  of  no  use  to  search  as  the  prisoner 
bad  receivM  the  money  from  him. 

The  learned  judge  thought  the  objection  proper  for  the 
consideration  of  the  judges,  and  made  no  observations  upon 
it  to  the  jury,  who  found  the  prisoner  guilty,  and  he  received 
sentence. 

The  prisoner's  receipt  of  the  money  at  Shrewsbury;  his  going 
thither  afterwards  to  clear  himself;  and  on  that  occasion,  de- 
siring a  search  to  be  made  for  the  money,  as  if  he  had  left  it 
there;  being  the  only  acts  appearing  to  be  done  in  Shropshire, 
the  following  questions  arose:  first,  whether  under  this  statute 
an  indictment  may  not  be  found  and  tried  in  the  county 
where  the  money  or  goods  are  received,  although  there  bo 
no  evidence  of  any  other  fact  locally  arising  within  the  same 
county;  and  secondly,  whether,  if  further  local  proof  be  ne- 
cessary, the  subsMuent  conduct  of  the  the  prisoner  at  Shrews- 
bury, was  not  sufficient  to  obviate  the  objection,  as  being  an 
act  done  in  furtherance  of  the  purpose  of  secreting  or  embez- 
zling. 

Upon  Wednesday  the  27th  of  April,  1803,  being  the  first 
day  of  Easter  term,  all  the  judges  (assembled  at  Lord  Ellen- 
borough's  chambers)  considered  of  this  case,  and  the  majority 
of  them  held  that  the  conviction  was  right.  Lawrence,  J. 
was  of  opinion,  that  embezzling  being  the  offence,  there  was 
no  evidence  •erf  any  ofifence  in  Shropshire,  and  that  [  *58  ] 
the  prisoner  was  improperly  indict^  in  that  county.  But 
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the  other  judges  were  of  opinioD  that  the  iodictment  might 
be  in  Shropshire,  where  the  prisoner  received  the  money,  as 
well  as  in  Staffordi^ire,  where  he  embezzled  it  by  not  account- 
ing for  it  to  his  masten  that  the  statute  haying  made  the 
receiving  property  and  embezzling  it  amount  to  a  larceny, 
made  the  offence  a  felony  where  tne  property  was  first  taken; 
and  that  the  offender  might  therefore  be  indicted  in  that  or  in 
any  other  county  into  which  he  carried  the  property.  Lq 
Blanc  J.  inclined  to  this  latter  opinion^ 


Rex  t^.  Jane  Fletcher. 

Morder.  Q».  Whether  the  award  of  difwcUon  and  anatomiaiDg  in  porraance  of  35  (?.  9 
e.  37.  if  an  eMcntial  pait  of  the  lenience  to  be  pronoonced  by  the  jndge  upon  a  coofictad 
mofderer* 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Chambre,  at  the  spring  assizes  at  Hereford,  in  the  year  1803, 
upon  an  indictment  for  the  murder  of  her  bastard  child.  Sen* 
tence«  of  death  was  immediately  passed  upon  her,  but,  in  pro- 
nouncing the  sentence,  that  part  of  it  which  relates  to  the 
dissection  and  anatomisation  of  the  body  happened  to  be 
omitted.  The  other  convicts  being  in  court  to  receive  their 
sentences,  the  attention  of  the  learned  judge  was  drawn  off  to 
them,  and  when  that  business,  being  the  last  remaining  to  bo 
done  in  court,  was  over,  the  court  was  adjourned  to  the  lodg- 
ings, and  the  learned  judge  did  not,  till  some  time  after  he 
had  arrived  at  the  lodgings,  recollect  the  omission.  The 
calendar  was  taken  to  the  learned  judge  the  same  evening,  in 
which  calendar  the  dissection  and  anatomising  of  the  body 
were  stated  as  part  of  the  sentence,  and  he  signed  the  calendar 
at  the  lodgings;  but  being  doubtful  how  far  that  could  remedy 
the  defect  of  the  sentence  pronounced  in  open  court,  and  what 
would  be  the  legal  consequence  of  not  having  conformed  lite^ 
rally  to  the  directions  of  the  statute  25  G.  2.  c.  37.,  he  respited 
the  execution  until  the  2d  day  of  May,  and  directed  the  par*^ 
tjcular  restraints  imposed  by  the  act  on  such  convicts,  to  be 
omitted  until  Friday  the  29th  of  April,  in  order  to  have  the  op- 
[  ^59  ]  portunity  in  the  mean  time  of  consulting  the  ^judge?,. 
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upon  the  proper  BtepB  to  be  taken  under  these  circum* 
Btanoes. 

The  statute  25  G.  2.  c.  37.,  reciting  that  the  horrid  crime 
of  murder  had  been  of  late  more  frequently  perpetrated  than 
formerly,  was  passed  in  order  to  add  some  further  terror  and 
peculiar  marks  of  infamy  to  the  punishment  of  death.    It 
therefore  provides  for  the  more  speedy  execution  of  such 
oflfenders,  and  for  the  disposal  of  their  bocfies  by  delivery  to  sur- 
geons to  be  dissected  and  anatomised.    And  the  third  section 
enacts,  ^  that  sentence  shall  be  pronounced  in  open  court,  im- 
mediately after  the  conviction  of  such  murderer,  and  before  the 
court  shall  proceed  to  any  other  business,  unless  the  court 
shall  see  reasonable  cause  for  postponing  the  same;  in  which 
sentence  shall  be  expressed  not  only  the  usual  judgment  of 
death,  but  also  the  time  appointed  hereby  for  tne  execution 
thereof,  and  the  marks  or  mfamy  hereby  directed  for  such 
offenders,  in  order  to  impress  a  just  horror  on  the  mind  of 
the  offender,  and  on  the  minds  of  such  as  shall  be  present, 
of  the  heinous  crime  of  murder.'' 

This  case  was  taken  into  consideration  by  all  the  judges, 
(assembled  at  Lord  Ellenborough's  chambers,)  on  the  ^th 
of  April,  1803,  being  the  first  day  of  Easter  term,  when 
there  appeared  to  be  a  considerable  difference  of  opinion, 
and  it  was  adjourned  to  the  first  day  of  Trinity  term. 

On  Friday  the  10th  of  June,  1803,  being  the  first  day  of 
Trinity  term,  at  a  meeting  of  all  the  judges  at  Lord  EUen- 
borough's  chambers  in  Serjeant's  Inn,  this  case  was  again 
debat^,  when  the  judges  were  equally  divided  in  opinion: 
Lord  Ellenborough,  Lord  Alvanley,  Macdonald  C.  B.,  Ileath 
J^  Rooke  J.,  and  Chambre  J.,  being  of  opinion,  that  the 
omission  of  dissection  and  anatomising  in  the  sentence  pro- 
nounced did  not  prevent  the  attainder  taking  place;  and  that 
it  would  not  be  error  if  the  judgment  were  formally  drawn 
up  omitting  that  part  of  the  sentence;  and  Hotham  B.,  Grose 
J.,  Thompson  B.,  Lawrence  J.,  Le  Blanc  J.,  and  Graham  B., 
being  of  a  contrary  opinion,  namely,  that  the  marks  of  in- 
famy directed  by  the  statute  were  a  material  part  of  the 
sentence,  and  that  a  judgment  omitting  such  part  would  be 
erroneous. 

Those  judges  who  thought  that  the  omission  was  not  an 
essential  part  of  the  judgment  argued  from  the  several  clauses 
of  the  statute  25  6.  2.,  that  the  statute  was  only  directory; 
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[  *60  ]  that  the  '^common  law  judgment  of  hanging  worked 
the  attainder;  and  that  as,  before  the  statute,  the  body  of  the 
criminal  was  at  the  king^s  disposal,  the  statute  only  directed 
how  it  should  be  dispos^  of  in  all  cases  of  murder,  and  that 
to  inspire  greater  horror,  the  n^ode  of  disposing  of  the  body 
after  death  should  be  stated  by  the  judge  at  the  time  be 
passed  sentence. 

The  judges  who  diought  otherwise  relied  on  the  terms  of 
the  third  section  of  the  statute,  making  it  necessary  to  ex- 
press the  marks  of  infamy  in  the  sentence;  and  conceived  that 
such  terms  were  added  as  a  further  punishment  for  the  of- 
fence: and  they  relied  much  upon  the  opinion  of  the  majority 
of  the  judges  stated  in  Foster's  Crown  Law  at  the  end  of 
the  case  of  Swan  v.  Jefferys,  (a)  and  upon  the  form  in  which 
judgments  in  cases  of  murder  have  ever  since  the  statute  been 
drawn  up,  making  the  dissection  and  anatomising  a  part  of 
the  judgment,  (b) 

All  the  judges  agreed  that  the  omission  in  the  passing  of 
the  sentence  might  have  been  remedied  by  the  judge  goinff 
again  into  court,  after  adjournment,  firom  the  lodgings,  and 
ordering  the  prisoner  to  be  again  brought  up,  and  then  pass- 
ing the  proper  judgment;  as  the  sentence  may  be  corrected 
or  altered  at  any  time  during  the  assizes. 

Upon  this  difference  of  opinion  it  was  resolved,  that  the 
prisoner  should  be  reprieved  generally,  and  that  application 
should  be  made  to  the  Crown  fo>r  a  pardon  on  condition  of 
transportation,  (c) 

(a)  Fost  107.    And  lee  Rez  o.  Waleot,  Garth.  348;  Rex  «.  Tnoker,  Garth.  317. 
(6)  4  Bba  Gom.  Append,  iv. 

(e)  It  is  not  an  eaaential  part  of  the  aentenoe  that  the  day  of  ezecntion  ahoold  be  awarded 
therein,  the  statute  In  that  respect  being  diroctorj  onljr.  Rez  v.  W/att,  East  T.  1812.|wtl. 
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*Rex  V.  Charles  Butler. 

Bgainy.  When  the  marriafe  ie  by  lioente,  and  the  party  is  trader  age  at  the  time  ofrach 
BMrriage,  H  is  neoeaaary  oo  tiie  part  of  the  proaeeution  to  glie  evidenee  of  the  conaent 
ra^uired  by  the  marriafa  act»  96  6. 9.  e.  33.  a.  11. 

THE  prisoner  was  tried  before  Mr.  Justice  Lawrence,  at 
the  July  sessions  at  tbe  Old  Bailey,  in  the  year  1803,  for 
iHgamy,  in  marrying  Elizabeth  Field,  his  first  wife  Lydia 
Black  well  being  still  living;  he  being  for  the  said  felony  ap- 
prehended at  the  parish  of  St.  George,  in  the  county  of 
Middlesex. 

It  was  proved  that  the  prisoner  was  married  on  the  13th 
of  February,  1791,  to  Lydia  Black  well,  at  the  parish-church 
of  Sunning,  in  Berkshire,  by  license;  and  that  the  woman  was 
living  on  the  8th  of  June,  1803;  and  that  on  the  14th  of 
December,  1800,  the  prisoner  married  Elizabeth  Field,  at  St. 
Botolph,  Bishopsgate,  and  was  apprehended  for  this  bigamy  at 
theparish  of  oU  George,  Middlesex. 

The  prisoner  in  his  defence  proved  that  he  was  born  on 
the  2d  of  January,  1771,  and  that  his  father  was  then  alive; 
and  insisted  that  the  first  marriage  was  void,  as  it  was  not 
proved  to  have  been  by  the  consent  of  his  father. 

Tbe  learned  judge  told  the  jury  that  he  thought  the  mar- 
riage was  to  be  presumed  valid,  unless  the  prisoner  proved 
be  had  not  that  consent;  but  saved  the  point  for  the  conside- 
ration of  the  judges;  and  under  such  direction  the  prisoner 
was  found  guilty. 

The  case  was  submitted  to  the  consideration  of  the  judges 
in  Michaelmas  term,  25th  of  November,  1803.  It  seems 
that  the  certificate  of  the  marriage  mentioned  that  the  priso- 
ner was  married  by  license,  and  did  not  express  that  the 
marriage  was  by  consent  of  parents  or  guardians.  And  all 
the  judges  (except  Heath,  J.,  who  was  indisposed)  were  of 
opinion,  that  as  it  was  clearly  proved  that  the  prisoner  was 
under  age  at  the  time  of  the  marriage,  and  as  there  were  no 
circumstances  from  which  consent  could  be  presumed,  the 
conviction  was  wrong,  (a) 

(a)  It  aeema  that  any  aubaeqiient  oonntenanoe  from  parenta  or  nardiana,  or  other  etr* 
ouMtanoea  of  a  aimikr  kindt  miifbt  aflford  groand  fiv  preaunuDf  the  neoeanry  oonaent 
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*Rex  V.  John  Crighton. 

Kmbenlement  by  a  clerk  or  senmit  under  39  O,  3.  e.  65.  Form  of  the  iadictmenf. 
Held,  that  it  was  sofficient  to  atate  in  the  ooocloaioo  of  the  indictment,  that  the  prisoner 
fehniouMly  did  steal,  take,  Slc^  thoogh  the  word  feloniovsly  was  not  inserted  in  th« 
former  part  of  the  indictment,  before  Uie  word  embezzle. 

THE  prisoner  was  convicted  before  Mr.  Baron  Thomson, 
fit  the  summer  assizes  for  the  county  of  Lancaster,  in  the 
year  1803,  upon  the  following  first  count  of  an  indictment, 
framed  upon  the  statute  39  G.  3.  c.  85. 

Lancashire  to  wit. — ^The  jurors  for  our  lord  the  king,  upon 
their  oath  present  that  John  Crighton,  late  of  Liverpool,  in 
the  county  of  Lancaster,  laborer,  on  the  1 1th  day  of  Febru- 
ary, 43d,  &c.  at  Liverpool  aforesaid,  in  the  said  county  of 
Lancaster,  he,  the  said  John  Crighton  being  then  and  there 
a  servant  and  clerk,  and  a  person  employed  for  the  purpose 
in  the  capacity  of  servant  and  clerk  to  Robert  Carr  and 
Thomas  Askew  Hanly,  did  by  virtue  of  such  his  employ- 
ment, as  such  servant  and  clerk,  and  person  employed  as 
aforesaid,  receive  and  take  into  his  possession  a  sum  of  money, 
to  wit,  the  sum  of  9/.  18«.  Id.  of  lawful  money  of  Great  Bri- 
tain; for,  and  on  the  account  of  the  said  Robert  Carr  and  T. 
A.  Hanly,  his  said  masters  and  employers,  by  the  delivery  of 
the  same  by  one  Dorah  Frodsham,  as  agent  to  Edward  Frod- 
sham,  to  the  said  John  Crighton,  in  that  behalf;  and  that  the 
said  John  Crighton  afterwards,  to  wit,  on  the  said  11  th  day  of 
February,  in  the  43d  year  aforesaid,  with  force  and  arms,  at 
Liverpool  aforesaid,  in  the  county  aforesaid  did  fraudulently 
embezzle  and  secrete  and  make  away  with  part,  to  wit,  3/.  6s. 
l<f.,  part  of  the  said  sum  of  9/.  I6s.  9d.;  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said 
John  Crighton,  on  the  said  11th  day  of  February,  in  the  43d 
year  aforesaid,  with  force  and  arms,  at  Liverpool  aforesaid, 
m  the  county  aforesaid,  in  manner  and  form  aforesaid,  the 
said  sum  of  3/.  6$.  Id.  of  the  said  Robert  Carr  and  T.  A. 
Hanly,  from  the  said  Robert  Carr  and  T.  A.  Hanly,  his  said 
masters  and  employers,  for  whose  use  and  on  whoso  account 
the  said  sum  of  money  was  so  as  aforesaid  delivered  to  him 
the  said  John  Crighton,  being  such  servant  and  clerk  as  afore- 
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id,  by  Tirtue  of  such  his  employment  as  aforesaid,  feloniously 
did  steal,  take,  and  carry  away,  against  the  statute,  d^c,  and 
against  the  peace,  &c.  There  were  other  counts  in  the  indict* 
ment,  upon  which  the  [nrisoner  was  acquitted. 

An  objection  was  taken  by  the  prisoner's  counsel  to  the 
first  count,  that  it  did  not  charge  that  the  prisoner  ^  feloni- 
009^**  ^embezzled,  &c.  It  was  answered  that  this  [  *63  ] 
was  unnecessary;  that  the  indictment  in  charging  the  embez* 
dement  pursued  the  words  of  the  statute;  and  that  it  was  suf<- 
ficient  in  having  drawn  the  conclusion  that  so  the  prisoner 
felonionsly  stole  the  money  of  his  masters  and  emjdoyers  from 
them  for  whose  use  he  had  received  it. 

The  learned  judge  thought  it  proper  to  reserve  the  objec- 
tion for  the  consideration  of  the  juages,  all  of  whom  ([except 
Heath  J.,  who  was  indisposed)  considered  the  point  m  Mi- 
chaelmas term,  25th  of  November,  1803,  and  held  the  con* 
viction  right,  (a) 


Rex  V.  William  Taylor. 

fimbenleiiieiit  mder  89  G.  S.  e.  85.  by  a  clerk  or  Mrrant  County  in  which  the  oflRsoee 
ie  eomaiitted.  Held,  that  if  a  lenrant  receive  money  for  hie  master  in  the  oonoty  of  A., 
and  beio;  called  apon  to  account  for  it  in  the  county  of  B,  there  deny  the  receipt  of  it* 
he  may  Gb  indicted  fiir  the  embeislement  in  the  hater  coonty.  Si  C.  3  Boe.  &  PoL  S9^ 
9LeMh,974. 

THE  prisoner  was  tried  before  Mr.  Baron  Thomson,  at 
the  Old  miley  October  sessions,  in  the  year  1803,  upon  an 
indictment  found  in  Middlesex,  which  set  forth,  that  the  pri- 
Booer,  on  the  27th  of  August,  at  the  parish  of  St.  Giles  in 
the  fields,  was  servant  to  James  Barker,  of  the  same  parish 
and  county,  fishmonger;  and  being  such  servant,  then  and 
there  did  receive  and  take  into  his  possession  certain  moneys, 
to  wit,  ten  shillings,  for  and  on  account  of  his  said  master,  the 
said  James  Barker,  and  having  so  received  and  taken  into  his 

(c^  It  b  not  usual  at  the  preeent  time  to  atate  hy  whoee  delivery  the  money  ia  reoeifed 
bf  toe  party  accoaed,  aa  in  tlie  count  aet  forth  in  thia  case.  And  it  haa  been  holden«  that 
the  indietmenl  onght  to  aet  out  apecifically  tome  articles  of  the  property  embenled.  Res  «. 
I^reeaOfTrin.  T.  1817,  jnm<.  The  property  ehoold  bo  deicrtbed  with  reference  to  the  mice 
in  ltrceny,thc  offonce  under  thia  statute  bemg  a  ataUitable  larceny. 
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possession  the  said  sum  of  money  for  and  on  account  of  his  said 
master,  he  the  said  William  Taylor  then  and  there  with  force 
and  arms  fraudulently  and  feloniously  did  embezzle  and  secrete 
the  same;  and  so  the  jurors  as  aforesaid,  &c.  say  that  be 
the  said  William  Taylor  then  and  there,  in  manner  and  form 
[  ^64  ]  aforesaid,  did  steal,  take,  and  carry  away,  from  *tbe 
said  James  Barker,  his  said  master  and  employer,  the  said 
sum  often  shillings  of  the  moneys  of  the  said  James  Barken 
for  whose  use  and  on  whose  account  the  same  was  delivered 
to  and  taken  into  the  possession  of  the  said  William  Taylor, 
being  such  servant  as  aforesaid,  against  the  form  of  the  sta- 
tute, ^c.  A  second  count  was  the  same  as  the  first,  only 
charging  that  the  prisoner  received  the  money  from  one 
Mary  Stevens,  (a) 

It  appeared  in  evidence,  that  the  prosecutor  was  a  fish- 
monger in  Drury-lane,  and  that  the  prisoner  was  a  servant 
employed  in  his  business;  and  that  on  the  27th  of  August, 
1803,  the  prisoner  was  sent  with  some  herrings  to  one  Mary 
Stevens,  in  Cross-street,  Blackfriars-road,  in  the  county  of 
Surry,  who  had,  on  the  same  morning,  agreed  to  buy  them  of 
the  prosecutor  for  ten  shillings,  and  to  send  the  money  back 
by  the  servant  on  the  herrings  being  delivered.  The  prose- 
cutor told  the  prisoner  he  was  to  receive  ten  shillings  for  the 
herrings:  and  the  prisoner  being  sent  with  them  about  six  in 
the  evening,  delivered  them  to  Mary  Stevens,  at  her  shop 
in  Surry,  upon  which  she  paid  him  the  ten  shillings.  The 
prisoner  returned  to  his  master^s  in  Drury-lane  about  eight 
o'clock,  when  his  master  asked  him  whether  he  had  brought 
the  money  for  the  herrings,  to  which  ho  answered  that  he 
had  not;  and  that  Mrs.  Stevens  had  not  paid  him:  and  he 
never  accounted  with  the  prosecutor  for  the  money.  The  pro- 
secutor paid  him  his  weekly  wages  that  night  (being  Satur- 
day,) and  the  prisoner  did  not  return  to  his  service.  In 
about  a  fortnight  afterwards  the  prosecutor  discovered  that 
the  prisoner  had  received  the  ten  shillings  from  Mrs.  Stevens. 

It  was  contended  by  the  counsel  for  the  prisoner  that 
under  these  circumstances  he  could  be  indicted  only  in  the 
county  of  Surrey,  where  he  had  received  the  money.  The 
prisoner  was  found  guilty,  but  judgment  was  respited,  in  order 

(a)  The  form  of  these  counts  wonid  probably  be  deemed  insoffident  at  this  time  hi  not 
stattog  that  the  prisoner  was  employed  and  entrusted  to  receive  money.    Ross.  1S37. 
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that  the  opinion  of  the  judges  might  be  taken  upon  the  objec* 
tion. 

The  case  was  taken  into  consideration  in  Michaelmas 
twni)  25th  Novemberi  1803,  when  Hobson's  case  (&)  was  re* 
ferred  to,  and  all  the  judges  (except  Heath  J.,  who  was  absent 
^rom  indisposition),  hold  the  conviction  ri|^t,  and  [  *65  ] 
Aat  the   prisoner  was  properly  indicted  in  the  county  of 
Middlesex*    From  the  opinion  of  the  judges,  as  delivered  by 
Lord  Alvanley  C.  J.,  (a)  it  appears  to  have  been  holden  that 
even  if  there  had  been  evidence  of  the  prisoner  having  spent 
the  money  on  the  other  side  of  Blacktriars-bridge,  it  would 
not  necessarily  have  confined  the  trial  of  the  offence  to  the 
county  of  Surrey.    And  it  was  observed,  that  there  was  no 
evidence  of  any  act  to  bring  the  prisoner  within  the  statute 
nntil  he  was  called  upon  by  his  master  to  account:  that  when 
called  upon  by  his  master  to  account,  the  prisoner  denied 
that  he  had  ever  received  the  money;  and  that  this  was  the 
first  act  from  which  the  jury  could  with  certainty  say  that  the 
prisoner  intended  to  embezzle.    So  that  there  was  no  evi- 
dence of  the  prisoner  having  done  any  act  to  embezzle  in  the 
county  of  Surrey,  nor  could  the  offence  be  considered  as 
complete  nor  the  prisoner  as  guilty  within  the  statute,  until 
he  had  refused  to  account  to  his  master. 


Bex  V.  Catapodi. 

Wbero  a  eonpuiy  oarriet  on  the  btiiineM  of  bankers,  althoogh  incorporated  Cor  a  totallj 
diftient  parpoie:  Held,  that  it  is  no  offence  nnder  41  O.  3.  e.  57.  a.  3.  to  have  a  plate 
Ibr  makiiig  bills  of  exchange  In  the  name  of  soch  corporate  company:  the  Judges  were 
also  of  opinion,  that  independent  of  this  objection,  the  indictment  was  bad,  having  omitted 
to  aver  tlmt  the  oompany  **  carried  en  the  lm$ine$$  of  bankere,^^ 

THE  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the 
Croydon  Summer  assizes,  in  the  year  1803,  on  an  indictment 
for  a  misdemeanor,  for  that  he  knowing,  and  without  an  au- 
thority in  writing  for  that  purpose  from  a  certain  body  corpo- 
rate, called  the  British  Linen  Company,  or  any  person  or 

(s)  3  Boe.  &  PoL  59a;  3  Leaoh,  C.  C.  974. 
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persons  duly  authorised  to  give  such  authority^  had  in  his 
custody  a  certain  plate,  upon  which  said  plate  was  engraved 
part  of  a  promissory  note,  purporting  to  be  the  promissory 
note  of  the  said  body  corporate  called  the  British  Linen  Coaif 
pany,  the  tenor  of  which  said  plate  is  as  follows: 

**  Edinburgh  (1st  August,  1780.)  £  5. 

"  The  British  Linen  Company  promise  to  pay  on  demand, 
to  or  bearer,  five  pounds  sterling,  value  received. 
"  By  order  of  the  Court  of  Directors.*' 

[  *66  ]  *The  indictment,  which  contained  five  counts,  with 
variances  irrelevant  to  the  points  that  were  raised  concluded 
against  the  form  of  the  statute,  viz.  41  G.  3.  c.  57.  (a) 

It  was  proved  that  the  prisoner  had  in  his  possession  the 
plate  described  in  the  indictment,  for  the  avowed  purpose  of 
forging  the  promissory  notes  of  the  said  company. 

A  charter  granted  in  20  G.  2.  was  then  proved,  wherein 
it  appeared  that  this  company  was  incorporated  for  the  sole 
purpose  of  carrying  on  the  linen  manufactory  in  Scotland. 

It  appeared  in  evidence,  that  they  had  carried  on  a  very 
considerable  banking  business,  and  issued  promissory  notes 
to  a  very  great  amount,  from  impressions  drawn  from  plates 
similar  to  the  plate  produced,  the  blanks  of  which  were  filled 
up  as  occasion  required. 

It  did  not  appear  that  the  company  used  the  promissory 
notes  drawn  from  these  plates  in  the  business  of  the  linen 
trade,  or  that  they  carried  on  the  linen  trade  at  all. 

An  objection  was  made  by  the  counsel  for  the  prisoner,  that 
the  company  not  having  been  incorporated  for  the  purpose  of 
carrying  on  the  banking  business,  they  did  not  exist  as  a  cor- 
poration, but  were  mere  non  entities  as  to  that  purpose;  that 
they  could  not  issue  any  promissory  notes,  nor  authorise  any 
person  to  have  plates  from  whence  impressions  might  be  taken, 
and  therefore  were  not  within  the  statute. 

It  was  also  objected  that  the  indictment  was  bad,  from  hav- 

(a)  By  the  2d  sect  of  which  statute  it  is  enacted.  That  if  any  person  or  persons,  in  any 
part  of  the  united  kingdom  of  Great  Britain  and  Ireland,  after  the  tenth  of  July,  1801, 
wiUiout  an  authority  in  writing  for  that  purpose,  shall  knowingly  have  in  hifl,  her,  or  their 
custody  any  plate  or  device  for  making  or  printing  any  bill  of  exchange,  promissory  note, 
Slc  of  any  person  or  persons,  body  corporate,  banking  eompany,  or  partnership,  carrying 
on  the  bunne$9  of  bankero^  for  the  first  offence,  shall  \^  imprisoned  for  not  more  than  two 
years  nor  less  than  six  months;  and  for  the  second  offence,  to  be  transported  for  sevtm 
years. 
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ing  omitted  to  aver  that  the  company  ^*  carried  on  the  business 
cf^hankers^  which  the  act  requires. 

The  learned  judge  who  tried  the  case,  considering  these 
questions  of  great  importance,  reserved  them  for  the  consi- 
deration and  opinion  of  the  judges. 

•This  case  was  adjourned  from  the  first  day  of  [  *67  ] 
Michaelmas  term,  1803,  to  the  21st  day  of  January,  1804; 
and  on  the  21st  day  of  January,  1804,  at  a  meeting  of  all 
the  judges  at  Lord  Ellenborough's  house,  they  were  all  of 
opinion  that  the  indictment  was  bad,  and  that  judgment  ought 
to  be  arrested;  because  it  was  not  averred  that  the  company 
**  carried  on  the  business  of  bankers^^  which  the  act  requires. 
It  seemed  to  bo  the  general  opinion  that  the  other  objection 
was  also  fatal. 


Rex  1^.  Robert  Aslett. 

Securities  isned  by  Goyernment  u  Exchequer  hills,  are  **  effecii*^  within  the  meaninij^  of 
the  15  G.  3.  e.  13.  1. 13.  (a)  although  from  not  havinfp  been  eigned  bj  a  person  lej^y 
antbonsed,  they  are  not  valid  and  legal  Exchequer  bUla.    S.  C.  1  New  Rep.  t.   2  Leach, 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Le  Blanc,  at  the  Old  Bailey  September  sessions,  in  the  year 
1803,  for  embezzling  effects  belonging  to  the  Governor 
and  Company  of  the  Bank  of  England,  he  being  an  officer 
and  servant  of  the  bank»  and  as  such  entrusted  with  the 
effects. 

The  first  count  of  the  indictment  stated,  that  Robert  Aslett 
was  an  officer  and  servant  of  the  Governor  and  Company 
of  the  Bank  of  England,  and  as  such  officer  and  servant  was 
entrusted  by  the  said  governor  and  company  vnih  certain 
effects  belonging  to  the  said  governor  and  company,  that  is 

(a)  By  which  section  it  is  enacted.  That  if  any  officer  or  servant  of  the  Governor  and 
Company  of  the  Bank  of  England,  being  entrusted  with  any  note,  bill,  dividend  warrant, 
bond,  dc^,  or  any  security,  money,  or  other  effeeta  heione'mg  to  the  said  company,  or 
having  any  bill,  dividend  warrant,  Ac,  or  effects  of  any  other  person  or  persons  lodged 
or  deposited  with  the  said  company,  or  with  him  as  an  officer  or  servant  of  the  said  com* 
pany,  shall  secrete,  embezzle,  or  run  away  with  any  snch  note,  bill,  Scc^  money  or  effeet9<, 
or  any  part  of  them;  every  officer  or  servant  so  offending,  and  being  thereof  convicted  ill 
doe  form  of  law,  shaU  be  deemed  guilty  of  felony  without  benefit  of  clergy. 
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to  say,  a  certain  paper,  partly  printed  and  partly  writteOf 
purporting  to  be  a  bill  commonly  called  an  Exchequer  billf 
the  tenor  of  which  said  paper,  partly  printed  and  partly 
written,  is  as  follows,  that  is  to  say: — (setting  forth  a  bill  (or 
500/.  No.  835,)  which  said  paper  was  then  and  there  belong- 
[  *^68  ]  ing  to  the  said  Governor  and  Company,  and  *of  the 
value  of  500/.,  and  which  said  sum  of  500/.,  in  the  said 
paper  mentioned,  was  then  and  there  unpaid  and  misatisfied 
to  the  said  Governor  and  Company,  the  holders  thereof. 
(The  indictment  then  set  forth  two  other  bills  in  like  man- 
ner, No.  2694,  and  No«  1061,  each  for  1000/.)  And  that 
the  said  Robert  Aslett,  so  then  and  there  being  such 
ofBcer  and  servant  of  the  said  Governor  and  Company,  and 
so  entrusted  as  aforesaid  with  the  said  effects^  so  as  aforesaid 
belonging  to  said  Governor  and  Company,  did  then  and  there 
with  force  and  arms,  feloniously  secrete,  embezzle,  and  rua 
away  with  the  said  effects  so  as  aforesaid  belonging  to  the 
said  Governor  and  Company,  and  of  the  value  of  2500/*, 
against  the  statute  and  against  the  peace,  &c. 

There  were  other  counts  in  the  indictment,  some  like  the 
first  count  above  set  forth,  only  not  stating  the  paper  to  be 
of  any  value;  and  others  not  stating  any  value,  but  stating 
that  the  Governor  and  Company,  had,  on  the  credit  and 
security  of  the  paper,  partly  printed  and  partly  written,  ad- 
vanced a  large  sum  of  money,  which  money  was  unpaid  and 
unsatisfied  to  the  Governor  and  Company,  the  holders 
thereof. 

There  were  also  a  like  set  of  counts  calling  the  bills  securi^ 
ties  instead  o{  effects. 

It  was  admitted  on  the  part  of  the  prosecution,  that  these 
bills  wer^  not  valid  and  legal  Exchequer  bills,  (a)  having  been 
signed  with  the  name  of  Lord  Grenville,  the  auditor  of  the 
Exchequer,  by  a  person  not  legally  authorised  to  sign  them 
for  him;  but  that  they  had  been  issued  as  good  and  valid  bills, 
and  the  Governor  and  Company  of  the  Bank  had  bought 
them  and  paid  for  them  as  such. 

Judgment  was  respited  that  the  opinion  of  the  judges 

(a)  By  45  G,  S.  e,  60,  thcae  defective  papers  bad  been  rendered  grood  and  valid  ex« 
obcquer  bills  for  civil  purpotiea,  with  a  proviso  that  nothing  in  that  act  contained  ahoold 
prejudice  or  afibct  in  any  manner  whatever  any  proeecution  then  depending,  or  which 
ini;?ht  be  tbereafler  oommenced  relating  to  the  said  exchequer  bills  so  rendered  valid  for 
dvU  pqrpows. 
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migbt  be  takon,  whether  these  bills  or  papers  were  effects  or 
$eeuriiies  within  the  act  of  parliament  15  G.  2.  c.  13.  s.  12, 

On  the  16th  of  February,  1804,  this  case  was  argued  by 
Erskino  for  the  prisoner,  and  Giles  for  the  crown.    Two 

Kints  *were  made:  First,  that  the  39  G.  3.  c.  85.  (a)  [  *69  ] 
d  virtually  repealed  the  15  G.  2.  c.  13.  s.  12,  as  to  the 
punishmeDt  of  death  inflicted  on  the  offence  described  in  the 
latter  act:  Secondly,  that  as  these  were  admitted  not  to  be 
valid  exchequer  bills,  they  were  not  ^  effects^  within  the 
meaning  of  the  15  G.  2.  c.  13.  s.  12. 

The  Judges  were  unanimous  that  the  39  G.  3.  c.  85.  had 
not  repealed  the  15  G.  2.  c,  13.  s.  12.;  and  a  majority  of  the 
judges  held  that  these  bills  and  papers  were  ^  effecis^^  within 
the  15  G.  2.,  for  they  were  issued  under  the  authority  of  go- 
vernment as  valid  bills,  and  the  holder  had  a  claim  on  the  jus- 
tice of  government  for  payment. 


Bex  V.  Joseph  Norris. 

A  fiiiBiiier.1ioiife  iMcd  oeeatioiuiUy  for  tM  »nd  refreahment  within  the  Mine  indosure  M 
the  house,  thoogh  at  the  dintanco  of  about  half  a  mile,  ii  a  boilding  within  the  4  O. 
5L  c  33.    AU  buildings  appear  to  be  within  4.  (7. 3.  e.  33. 

THE  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the 
Hertford  Lent  assizes,  in  the  year  1804,  on  an  indictment 
founded  on  the  statute  4  6.  2.  c.  32.  (b) 

(c)  By  39  0«  3.  e.  85,  it  ia  enacted,  That  if  any  aerrant  or  elerk,  or  any  penon  em. 
ployed  for  the  purpoae  in  the  capacity  of  a  servant  or  clerk  for  any  person  or  persons 
whomsoever,  or  to  any  body  corporate  or  politic,  shall  by  virtue  of  such  employment 
receive  or  take  into  his  possession  any  money,  goods,  bondi  bill,  note,  banker's  draft,  or 
other  valoaUe  secnrity  or  effects,  for,  or  in  the  name  or  on  the  account  of  his  master  or 
nasten,  or  employer  or  employers,  and  shall  fraudulently  embezzle,  secrete,  or  mako 
away  with  the  same,  or  any  part  thereof,  ahall  bo  deemed  to  have  felonioosly  stolen  the 
same  from  his  master,  Slc^  employer,  &o-,  for  whose  use,  Slc^  the  same  was  or  were  de- 
livered to  or  taken  into  the  possession  of  sndi  servant,  clerk,  or  other  person  so  employ^ 
although  such  money,  &.C.,  was  or  were  no  otherwise  received  into  the  possession  of  his 
or  their  servant,  die;  and  every  such  offender,  his  adviser,  procurer,  aider,  or  abettor, 
bein^  thereof  lawfully  convicted  or  attainted,  shall  be  liable  to  be  transported  for  any  term 
not  ezeeediofi;  fourteen  years. 

(&)  By  which  it  is  enacted.  That  all  and  every  person  or  persons  who  shall  steal,  rip^ 
eat  or  break,  with  intent  to  steal,  any  lead,  iron  bar,  iron  (fate,  iron  palisade,  or  iron  rail 
whatsoever,  beingr  fixed  to  any  dweIling.hou8e,  outhouse,  co9oh«house,  stable  or  other  build* 
ing,  used  or  occupied  with  such  dwelling  house,  or  thereunto  belong^ing,  or  to  any  otiier 
boiidinf  whatsoever,  or  fixed  in  any  garden,  orchard,  ooort-yard,  fence  or  oatkst  belonging 
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[  *70  ]  *The  indictment  contained  two  counts:  the  first 
charged  the  prisoner  with  stealing  80Ib.  of  lead  belonging  to 
Drumtnond  Smith  Esq.,  and  fixed  to  a  certain  building  called 
a  Temple  used  and  occupied  with  the  dwelHng  house  of  John 
Robinson,  Clerk. 

The  second  count  varied  from  the  first  in  charging  the  lead 
as  being  fixed  to  a  certain  building  called  a  Temple;  without 
any  further  description. 

It  appeared  in  evidence  at  the  trial,  that  the  dwelling-house 
in  the  first  count  mentioned  was  situate  in  Tring  Park,  as 
was  the  Temple,  at  the  distance  of  half  a  mile  from  the 
dwelling-house  without  any  fence  intervening,  and  the  Tem- 
ple was  used  as  a  summer-house,  occasionally  for  drinking 
tea,  and  retirement. 

'  Heath  J.  doubted,  whether,  in  the  first  count,  the  building 
must  not  be  taken  to  be  ejusdem  generis rwiih  those  buildings 
which  are  before  enumerated  in  the  statute,  such  as  out- 
houses, coach  houses,  stables,  and  such  as  are  used  in  the 
economy  of  a  family,  and  may  be  extended  to  dairies,  poultry- 
houses,  and  other  buildings  of  the  same  kind. 

On  the  second  count,  the  learned  judge  doubted  whether 
the  generality  of  the  words  *^  or  any  other  building  whalso^ 
ever^^  are  not  to  be  restrained  to  the  species  of  buildings 
before  enumerated.  The  titles  of  the  preamble  of  the  statute, 
and  the  context  raised  the  doubt. 

At  a  meeting  on  the  second  Saturday  in  Easter  term,  1804, 
all  the  judges  (except  Chambre  J.)  held  the  conviction 
right,  (a) 

to  any  dwelling.hoaae  or  other  building,  vhall  be  gfoilty  of  fblony,  and  thall  be  sobject  to 
the  like  |Mins  and  penaltiet  as  in  cases  of  fulonj,  and  shall  be  liable  to  be  transported  for 
seven  years. 

(a)  Vide  Rex  »,  Richard*  and  another,  »wpra,  ^8.;  Rex  v,  Parker  and  Easy,  Leach,  Or. 
Cft.  380,  noUs,  4Ui  edit.  r         ^  /•  . 
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♦Rex  V.  John  M'Kay. 

Tlie  pnsoner  wm  conyieted  for  ottering  a  forged  note  of  a  Scotch  corporation,  called  the 
Britbh  Lioen  Company;  Held,  that  the  uttering  a  forged  note  of  a  Scotch  corpora- 
tion was  not  an  offence  within  the  meanin?  of  the  3  O.  3.  e,  35.  Qu,  Whether  saeh  a 
eompany  has  any  authority  to  iaane  bills?    Se«  Rez  «.  Catapodi.    Supra,  65.   - 

THE  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the 
September  Old  Bailey  Sessions,  in  the  year  1803,  on  an  in- 
dictment which,  among  other  counts,  had  one  for  uttering  a 
certain  promissory  note  for  the  payment  of  5/.,  and  on  this 
count  the  prisoner  was  convicted. 

The  note  was  as  fellows: — 

«  Edinburgh,  1st  August,  1780.    £5. 


^  The  British  Linen  Company  promise  to  pay  on  demand 
to  William  Beallie,  or  bearer,  five  pounds  sterling,  value  re- 
ceived. 
By  order  of  the  Court  of  Directors. 

FivB  Pounds,  Wm.  Henderson,  P.  Manager. 
Five  Pounds,  D.  Hogorth,  P.  Accomptant.^* 

with  intent  to  defraud  John  Newall. 

The  case  was  clearly  and  satisfactorily  proved:  and  it 
appeared  by  tl:e  production  of  the  royal  charter,  that  the 
British  Linen  Company  were  incorporated. 

By  the  statute  2  G.  2.  c.  25.,  which  creates  the  capital  of- 
fence of  forging  promissory  notes,  it  is  provided  by  the  fourth 
section,  that  nothing  in  the  act  shall  extend  to  Scotland. 

An  objection  in  law  was  taken.  That  the  instrument  set 
out  in  the  indictment,  purporting  to  be  an  undertaking  for 
the  payment  of  money  by  a  chartered  Scotch  Company,  only 
entitled  the  party  to  demand  payment  in  Scotland,  and  could 
not  be  put  in  suit  in  this  country,  and  therefore  was  not 
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within  the  statute.  The  case  of  Rex  t;.  Dick,  1  Leach,  C.  C. 
68.  4  edit.,  and  the  opinion  of  the  court  concerning  the  loca- 
lity of  contracts  in  Robinson  r.  Bland,  2  Burr.  1078,  were 
referred  to. 

On  Saturday,  the  4th  of  February,  1804,  this  case  was 
argued  in  the  Exchequer  Chamber,  by  Gurney  for  the  pri- 
[  *72  ]  soner,  and  *Knapp  for  the  prosecution;  and  aftef 
time  taken  to  consider  on  the  case,  all  the  judges  in  Trinity 
term  1804,  held  the  conviction  wrong,  (a) 


Rex  t^.  John  Palmer  and  Sarah  Hudson. 

If  a  person  knowingly  deliver  a  forged  bank  note  to  another,  who  knowing'Ij  utters  it 
accordingly,  the  prisoner  who  delivered  aacfa  note  to  be  pat  off  may  be  convicted  of  hav- 
ing disposed  of  and  put  away  the  same,  on  the  statute  15  0, 3.  e.  13. «.  11.  S.  C.  1  New 
Rep.  96.  2  Leach.  C.  C.  97a 

THE  prisoners  were  tried  before  Mr.  Justice  Le  Blanc,  at 
the  Old  Bailey  February  sessions,  in  the  year  1804,  on  an 
indictment,  which,  among  the  other  usual  counts  in  indict- 
ments for  forgery  of  Bank  notes  contained  one  count,  charg- 
ing that  they  at  the  parish  of  St.  Mary-Ie-bow,  in  the  city  of 
London,  feloniously  did  utter  and  publish  (b)  as  true,  a  false, 
forged,  and  counterfeit  promissory  note  of  the  Bank  of  Eng- 
land for  2/.,  (setting  it  out)  knowing,  &c.,  with  intent  to  de- 
fraud, &c.;  and  another  count,  charging  that  they  feloniously 
[  •TS  ]  did  dispose  of  and  put  away  (c)  a  forged  •and  coun- 

(a)  The  judges  in  this  case  desired  to  see  a  copy  of  the  charter.^  Query,  therelbre, 
wheuier  one jrround  of  their  decbion  might  not  be,  &at  the  Company  had  do  authority  to 
issae  bills?    MS.  Jud. 

This  qaestion,  whether  uttering  Scotch  notes  in  England  is  made  felony?  appears  to  be 
■et  at  rest  by  the  45  G,  3.  e.  89.  t.  B.  which  enacts  thnt  all  and  every  the  clauses  and  pro- 
▼isioDs  in  this  act  contained  shall  extend  to  every  part  **  of  Oreat  Britain,^* 

(6)  Vide  statute  3  G,  2.  e,  S5. 1. 1. 

(e)  15  G,  2.  e.  13. 1. 11.  enacts,  That  if  any  person  or  persons  shall  forge,  eoonterfeit  or 
alter  any  bank  note,  bank  bill  of  exchange,  dividend  warrant,  or  any  bond  or  obligation 
under  the  common  seal  of  the  Governor  and  Company  of  the  Bank  of  England,  or  any 
indorsement  thereon,  or  shall  offer  or  dispose  of  or  put  away  any  such  forged,  counterfeit, 
or  altered  note,  ^bc,  or  the  indorsement  thereon,  or  demand  tlie  money  therein  contained 
or  pretended  to  be  doe  thereon,  or  any  part  thereof,  of  the  said  company,  or  any  of  their 
officers  or  servants,  knowing  sudi  note,  &«.,  or  the  indorsement  thereon,  to  be  forged, 
ooanterfeited,  or  altered,  with  intent  to  defraud  the  said  company,  or  their  successors,  or 
any  other  person  or  persons  whatsoever,  being  thereof  duly  convicted,  shall  be  deemed 
guilty  of  felony  without  benefit  of  clergy.  The  provisions  of  thu  statute  are  contained  in 
the  more  recent  statute  45  G,  3.  c.  89.  a.  H, 
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terfeit  bank  note  for  2/.  knowing  &€•,  with  intent  to  de- 
fraud, &c. 

It  was  satisractorily  proved,  that  the  prisoner,  John  Palmer, 
was  in  the  habit  of  putting  off  forged  bank  notes,  and  em- 
ployed the  other  prisoner,  Sarah  Hudson,  to  assist  him  in 
pottinff  them  off.  That  on  Saturday,  the  21  st  of  January, 
1804,  ne  had  so  employed  her,  he  being  in  or  about  the  Old 
Bailey,  and  having  sent  her  to  purchase  some  goods  at  a 
shop. 

On  that  day  (Saturday,  21st  January,)  she  came  alone  to 
die  shop  of  one  John  Shaw,  in  Newgate*street,  and  bought 
two  muslin  handkerchiefs,  for  which  she  offered  in  payment 
the  21.  bank  note  mentioned  in  the  indictment:  the  shopman 
told  her,  he  suspected  it  to  be  bad,  and  shouM  send  it  to  the 
Bank  for  inspection,  and  accordingly  stopped  the  note,  and 
sent  it  to  the  Bank,  and  it  was  iH*oved  to  be  forged. 

On  the  same  evening,  the  female  prisoner  returned  to  the 
Aop  in  company  with  the  prisoner.  Palmer;  Palmer  said, 
^  tms  woman  has  been  here  to-day,  and  offered  a  2/.  note 
which  yon  have  stopped:  why  have  you  stopped  it?  it  is  my 
note,  and  I  must  have  either  the  note  or  the  change;**  he  was 
told  the  note  had  been  sent  to  the  Bank  for  inspection,  and 
had  been  found  a  bad  one:  he  repeatedly  said  it  was  his,  and 
insisted  on  having  the  note  or  the  change.  They  were  then 
both  taken  into  custody. 

The  jury  found  the  prisoner  Palmer  guilty,  and  acquitted 
Sarah  Hudson. 

Le  Blanc  J.  respited  the  judgment;  in  order  that  the  opinion 
of  the  judges  might  be  taken,  whether  the  evidence  supported 
the  conviction  of  Palmer  either  on  the  count  for  uttering  and 
paUisbing  as  true,  or  on  the  count  for  disposing  and  putting 
away. 

At  a  meeting  of  all  the  judges  in  Trinity  term,  1804;  the 
majority,  tnz.  l^rd  Etlenborougb,  Mansfield  C.  J.  ,Macdonald 
C.  B.,  tlotham  B.,  Heath  J.,  Grose  J.,  Rooke  J,  and  Graham 
B.,  were  of  opinion  that  the  conviction  was  right  on  the 
count  for  dieposing  and  putting  away.  Thompson  B.,  Law- 
rence J.,  Le  Blance  J.,  and  Chambre  J.,  that  it  was  wrong,  (a) 

(«)  Vide  the  CMe  of  Rex  «.  Soeiee  aDd  othen,  tuwra,  2& 
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*Rex  V.  John  Tiemey . 

A  tailor  in  a  sick  hospital,  where  he  had  been  for  30  <2ays,  and  therefore  not  entitled  to 
pay,  nor  liable  for  what  he  then  did  to  a  conrt  martial;  Held,  to  be  a  person  aerring  in 
his  majesty^B  forces  by  sea  within  37  G.  3.  £.  70,  so  as  to  make  the  seducing  him  an 
offence  within  that  act. 

THE  prisoner  was  tried  before  Lord  Ellenborough  at  the 
Exeter  Lent  Assizes  in  the  year  1804,  and  convicted  upon  an 
indictment  for  feloniously,  maliciously,  and  advisedly  endea- 
voring to  seduce  one  James  Brown  a  person  serving  in  His 
Masiesty^s  forces  by  sea,  from  his  duty  and  allegiance  to  His 
Majesty,  against  the  statute  (37  G.  3.  c*  70.  (a),)  on  the  8th 
day  of  May,  1803,  at  the  parish  of  Pay n ton;  and  for  endeav- 
oring to  seduce  the  said  James  Brown  to  take  a  traitorous 
oath  to  be  true  to  certain  false  and  wicked  traitors,  contrary 
to  bis  duty  and  allegiance  to  His  Majesty. 

The  crime  was  fully  and  satisfactorily  made  out  in  evi« 
dence  against  the  prisoner,  provided  James  Brown,  the  wit- 
ness, and  the  person  endeavored  to  bo  seduced  from  his  duty 
and  allegiance,  could  properly  be  considered  as  being  at  the 
time  of  such  attempted  seduction  a  person  serving  in  His  Ma^ 
jesties  forces  by  sea. 

Brown  had  been  last  a  sailor  belonging  to  the  forecastle 
on  board  the  San  Josef,  and  had  come  from  that  ship  with 
a  regular  sick  ticket  to  Paynton  hospital,  on  the  Ist  day  of 
January,  1804,  and  the  prisoner  came  from  the  Dreadnought 
to  the  same^hospital  about  a  month  afterwards;  the  endeavor 
to  seduce  was  made  in  April  or  May  following. 

The  surgeon  of  the  hospital  stated,  that  he  attended  Brown 
as  a  sailor  of  the  San  Josef.    That  sailors  sent  to  the  bos- 

?ital,  are,  when  cured,  returned  to  their  respective  ships, 
'hat  if  they  run  away,  their  wages  go  to  the  chest  of  Chat- 
bam;  that  if  the  ships  they  belonged  to  before  be,  at  the  time 

(a)  By  section  1,  it  \n  enacted.  That  any  person  who  ihall  maliciooaly  and  advisedly 
endeavor  to  seduce  any  person  or  persons  serving  in  his  majesty's  forces  by  sea  or  land 
firom  his  or  their  dnty  and  allegiance  to  his  majesty,  or  to  incite  or  stir  ap  any  such  person 
or  persons  to  commit  any  act  of  mutiny,  or  to  make  or  to  endeavor  to  make  an?  mtttinooa 
assembly  or  to  commit  any  traitorons  or  mutinous  practice  whatsoever,  are  declared  felons 
without  benefit  of  clergy. 
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when  thoy  are  •cured,  at  sea,  the  surgeon  in  that  case  [  *75  ] 
writes  to  the  post-admiral  at  Plymouth,  who  disposes  of  them 
as  he  thinks  fit. 

By  the  32  G.  3.  c.  33.  s.  1 2.,  a  seaman  sent  sick  into  any 
of  his  majesty's  hospitals  or  sick  quarters  is  not  to  be  allowed 
pay  for  more  than  thirty  days  of  the  time  he  remains  in  the 
nospital  or  sick  quarters. 

Brown  had  been  more  than  thirty  days  in  the  hospital, 
when  the  seduction  was  attempted  by  the  prisoner,  and  of 
course  was  not  then  entitled  to  be  allowed  pay. 

The  statute  of  the  22  G.  2.  c.  33.  s.  4.,  provides  that  courts 
martial  are  not  to  proceed  to  punishment,  or  trial  of  any  of 
the  offences  specified  in  the  several  articles  contained  in  that 
act,  or  of  any  offence  whatsoever  (other  than  is  contained  in 
the  5th,  34th,  and  35th,  of  those  articles  and  orders,)  which 
shall  not  be  committed  by  any  persons  who,  at  the  time  of 
the  offence  committed,  shall  be  in  actual  service,  and  full  pay, 
in  the  fleet  or  ships  of  war  of  His  Majesty. 

The  question  reserved  for  the  opinion  of  the  judges,  was, 
whether  Brown  (who  was  at  the  time  of  the  attempt^  seduc- 
tion circumstanced  as  above,  and  only  liable  to  be  tried  by  a 
court  martial,  in  the  limited  extent  stated  in  the  last  mentioned 
act,)  could  properly  be  considered  as  a  person  serving  in  His 
Majesty's  forces  by  sea,  within  the  37  G.  3.  c.  70. 

In  Michaelmas  term,  lOth  of  November,  1804,  at  a  meeting 
of  all  the  judges  (except  Heath  and  Chambre  Js.)  the  con- 
viction was  held  right.  Mansfield  C.  J.,  at  first  thought 
otherwise,  but  afterwards  expressed  himself  satisfied  that 
Brown,  at  the  time  of  the  attempted  seduction,  was  in  His 
Majesty's  service. 


Rex  V.  Thomas  Marshall. 

lodoningr  a  biH,  if  a  fiotitions  one,  w  a  forgery,  tboagfh  the  bill  woold  hare  been  then 
equally  onciorsed  by  the  prisoner  in  his  own  name,  if  the  fictitioos  name  was  used  in 
order  to  defraud. 

THE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
York  summer  assizes,  in  the  year  1804. 
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The  indictment  charged,  that  the  prisoner  Thomas  Mar- 
shall,  on  the  12th  of  March,  1804,  at  the  parish  of  Kirk  by 
[  *76  ]  Overblow,  •on  a  bill  of  exchange,  on  which  was  thea 
contained  an  indorsement  as  follows,  *^  Joseph  Ward,"  and 
which  bill  of  exchange  was  as  follows: 

*^  No.  654,  £28.  Yorife,  Frf.  24th,  1804. 

**  Two  months  after  date,  pay  Mr.  Joseph  Wardy  or  order, 
twenty-eight  pounds,  value  received,  as  advised  by 

"Edward  PaAxr. 
<^  Messrs.  Fuller  and  Co* 
Bankers,  LondonJ^ 

did  falsely  make,  forge,  and  counterfeit,  an  indorsement  of  the 
said  bill  of  exchange,  as  follows,  ^  Luke  Marsden,''  with  inten- 
tion to  defraud  one  Peter  Harland. 

The  prisoner  came  to  the  house  of  the  prosecutor,  Peter 
Harland,  at  Kirkby  Overblow,  in  the  afternoon  of  the  12th  of 
March,  1804,  to  buy  a  horse.  Harland  sold  him  one  for  38/. 
When  the  bargain  was  made,  the  prisoner  produced  the  bill 
for  28/.,  with  other  good  guinea  notes.  Harland  said,  he 
asked  no  question  about  tlins  indorsement,  but  seeing  that  it 
was  drawn  on  a  good  bank  in  London*  desired  the  prisoner 
to  give  him  his  name  on  the  back.  The  prisoner  took  up 
pen  and  ink,  and  wrote  in  Harland's  presence,  ^^  Luke  Mars- 
den,"  on  the  back.  Harland  asked  him,  after  he  had  made 
the  bargain,  where  he  lived?  he  said,  in  York;  and  Harland 
made  no  further  inquiry,  living  twenty  miles  from  York.  Har- 
land indorsed  the  bill:  it  was  sent  to  London,  and  returned 
to  him  unpaid.  The  other  names  on  the  bill,  before  ^^  Luke 
Marsden,"  and  particularly  that  of  Joseph  Ward,  were  there 
before  the  prosecutor  took  the  bill. 

The  prosecutor  said,  he  knew  nothing  of  the  prisoner,  or 
any  Luke  Marsden;  that  he  supposed  he  wrote  his  own  name, 
but  that  had  he  written  John  Roberts,  he  should  not  have 
refused  the  bill. 

It  was  proved  that  the  prisoner  had  lived  at  York  for  a 
few  years,  under  the  name  of  Thomas  Marshall,  but  had  left 
it  about  a  year  and  a  half,  or  two  years.  That  his  real  name 
was  Thomas  Marshall,  and  that  he  had  never,  to  the  know- 
ledge of  the  witnesses,  gone  by  the  name  of  Luke  Marsden. 

The  jury,  under  the  learned  judge's  direction,  found  the 
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prisoner  guiky^  and  sentence  was  passed  on  him,  but  respited 
under  a  ^oubt,  whether  forgery  of  the  name  of  the  [  •T?  ] 
maker,  or  mdorser  of  a  bill  or  note,  did  not  import  the  as- 
sumption of  the  character  and  credit  of  another  person,  and 
upon  a  difficulty  of  reconciling  the  cases  of  Rex  v.  Shepard,  (a) 
Rex  V.  Aickles,  (b)  Rex  v.  Lockitt,  and  Rex  v.  Abrahams,  (c) 
Rex  V.  Tuft,  (d)  and  Rex  i;.  Taylor,  (e) 

In  Micbaeimas  term,  10th  of  November,  1804,  all  the 
judges  (except  Heath  and  Ghambre  Js.)  being  present,  it  was 
decided  that  the  conviction  was  right,  it  appearing  that  there 
was  no  doubt  as  to  the  intent  to  defraud. 


Rex  V.  Sarah  Chappie. 

Pigi  held  to  be  cattle  within  the  meanlndf  of  the  9  G.  1  e.  22.  (/) 

THE  prisoner  was  tried  before  Mr.  Barton  Thompson,  at 
the  summer  assizes  for  the  county  of  Devon,  in  the  year 
1804,  on  an  indictment  which  set  forth,  that  the  prisoner  be- 
ing an  ill-designing  and  disorderly  person,  and  of  a  wicked  * 
and  disorderly  mind,  after  1st  Jume,  1793,  viz.  6  March,  43 
G.  3,  with  force  and  arms  at  the  parish  of  Islington,  three 
pigs  being  swine  and  cattle,  of  the  value  of  6/.  of  the  goods 
and  chattels  of  William  Osmond,  jun.,  then  and  there  being, 
feloniously,  unlawfully,  wilfully,  and  maliciously,  with  and  by 
means  of  poison^  then  and  there  did  kill  and  destroy,  to  the 
great  damage  of  the  said  William  Osmond,  against  the  form 
of  the  statute,  &c. 

The  prisoner  was  found  guilty,  but  judgment  was  respited, 
that  the  opinion  of  the  judges  might  be  taken  on  the  question, 
whether  pigs  were  cattle  within  the  meaning  of  the  black  act, 
9G.1.  c.  22? 

(c)  3  Btft,  P.  C.  967.  (h)  Ibid.  96a  (e)  n>id.  940, 941. 

{ds  Ibid.  959.  («)  Ibid.  960. 

(/)  The  wordt  of  the  fint  lection  were.  If  any  peraon  shall  nolawfally  and  malieiously 
kill,  maliD,  or  woand  any  eatde^  d&c,  every  person  so  ofTendin^,  beinff  thereof  lawfully 
eoavieted,  shall  be  adjudged  i;uilty  of  felony  witboot  benefit  of  clerg^y.  Tboo|rh  the  enact- 
ment is  now  repealed  by  4  &.  4.  e,  54.  t.  3,  the  mearing  of  tb6  word  caUU  is  important 
imder  the  proriaions  of  the  reeent  statute. 
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In  Michaelmas  term,  November  10th,  1804,  all  the  judges 
(except  Chambre  and  Heath  Js.)  being  present,  it  was  deter- 
mined that  a  pig  was  cattle  within  the  meaning  of  the  act, 
and  that  therefore  the  conviction  was  right. 


[  *78  ]  *Rex  V.  Hayward. 

Case  apon  43  0, 3.  e,  58.  Where  a  cuttiag  is  inflicted  by  an  instrament  capable  oTemUing 
the  case  is  within  this  statute,  thoujjh  the  instrannent  be  not  intended  for  catting',  nor 
ordinarily  used  to  cut,  but  generally  used  to  force  open  drawers,  doors,  &o.,  and  though 
the  intention  was  not  to  cut  but  to  inflict  some  other  mischief. 

THE  prisoner  was  tried  before  Macdonald,  C.  B.  at  the 
Old  Bailey  January  sessions,  in  the  year  1805,  upon  an  in- 
dictment on  the  statute  43  G.3.  c.  58.  s.  1,  which  enacts,  that 
if  any  person  shall  wilfully,  &c.,  shoot  at  any  of  His  Majesty's 
subjects,  or  shall  wilfully,  &c.,  present,  &c.,  any  kind  of  loaded 
fire-arms  at  any  of  His  Majesty's  subjects,  and  attempt,  by 
drawing  a  trigger,  or  in  any  other  manner,  to  discharge  the 
same  at  or  against  his  or  their  person  or  persons,  or  shall 
wilfuily^  (J^c,  stab  or  cut  any  of  His  Majesty^ s  stdjects^  with  in- 
tent in  so  doing,  or  by  means  thereof,  to  murder  or  rob,  or  to 
maim,  disfigure,  or  disable  such  His  Majesty's  subject  or  sub- 
jects, or  with  intent  to  do  some  other  grievous  bodily  harm 
to  such  His  Majesty's  subject  or  subjects,  or  with  intent  to 
obstruct,  resist,  or  prevent  the  lawful  apprehension  and  de- 
tainer of  the  person  or  persons  so  stabbing  or  cutting,  or  the 
lawful  apprehension  and  detainer  of  any  of  his,  her  or  their 
accomplices,  for  any  offences  for  which  he,  she,  or  they  may 
respectively  be  liable  by  law  to  be  apprehended,  imprisoneicl 
or  detained,  the  person  or  persons  so  offending,  their  coun- 
sellors, &:c.,  shall  be  and  are  declared  to  be  felons  without 
benefit  of  clergy. 

The  indictment  charged  a  larceny  to  have  been  committed 
by  the  prisoner,  by  stealing  certain  goods  of  Richard  Crab- 
tree  of  the  value  of  five  shillings:  and  that  the  prisoner  hav- 
ing committed  the  said  felony,  made  an  assault  upon  Benja- 
min Chantry,  and,  with  a  certain  sharp  instrument,  then  and 
there  feloniously,  &c.,  did  strike,  stab,  and  cut  the  said  Benja- 
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min  Chantry,  in  and  upon  the  head,  with  intent  in  so  doing, 
and  by  means  thereof,  to  obstruct,  resist,  and  prevent  the 
lawful  apprehension  and  detainer  of  him  the  said  prisoner; 
and  all  the  counts,  which  were  four  in  number,  charged  the 
striking^  stabbing,  and  cuHingj  only  with  intent  to  prevent  the 
bwful  apprehension  and  detainer,  d:c.  (a) 

[  *79  ]  *It  was  proved  in  evidence  that  a  larceny  had  been 
committed  in  the  house  of  Crabtrce,  into  which  the  prisoner 
and  another  person  had  entered.  They  were  seen  coming 
out  of  the  house  by  persons  who  had  watched  them;,  and  the 
prisoner  was  pursued  and  seized  by  one  gentleman,  from  whom 
ne  disengaged  himself,  but  was  still  pursued,  and  afterwards 
seized  by  Benjamin  Chantry*  After  suffering  himself  to  be 
led  along  quietly  by  Chantry  for  the  dfstance  of  forty  or  fifty 
yards,  the  prisoner  suddenly  struck  him  with  an  iron  upon 
the  head.  The  surgeon  stated  that  his  skull  was  fractured, 
and  that  part  of  the  skull  was  cut  out,  and  that  nothing  was 
so  likely  as  that  it  should  have  been  done  with  an  instrument 
such  as  that  which  was  produced,  and  had  been  proved  to  be 
the  instrument  made  use  of  by  the  prisoner. 

Upon  this  evidence  the  prisoner  was  convicted,  and  the 
learned  Chief  Baron  was  inclined  to  think,  that  as  the  instru- 
ment was  proved  by  the  surgeon  to  be  capable  of  cutting,  and 
actually  to  have  cut,  and*  as  the  statute  mentioned  cutting 
generally,  without  reference  to  any  description  of  instrument. 
Die  conviction  was  proper.  But  some  doubts  having  arisen 
upon  the  case,  on  the  ground  that  the  instrument  used  was 
not  of  a  sort  originally  intended  for  cutting,  nor  ordinarily 
used  for  that  purpose,  being  adapted  to  the  purpose  of  forcing 
open  doors,  arawers,  chests,  4^c.,  and  that  the  intent  of  the 

'  (a)  The  first  coant  of  the  indictment  was  to  the  following  effect:  The  jurors,  ^lc,  that  R. 
H.  Iste  oft  dLCn  on  the  2<0th  of  October,  44  0, 3.  with  force  and  arms  at,  Ac,  two'boliiters  of 
tbc  Yalae  of  five  shillings,  and  two  pillows  of  the  value  of  five  shillings  of  the  goods  and 
chattels  of  Richard  Crabtree,  then  and  there  being  found,  feloniously  did  steal,  take,  and 
euTj  away  against  the  peace,  dec.,  and  the  jurors,  dtc,  that  the  said  K.  H.  having  so  done 
and  coromitt^  the  felony  aforesaid,  in  manner  and  form  aforesaid,  afterwards,  to  wit,  ott 
the  said  20th  day  of  October,  in  the  year  aforesaid,  with  force  and  arms,  in  the  parish 
ifi>resaid,  in  the  county  aforesaid,  in  and  upon  Benjamin  Chantry,  a  subject  of  our  said 
lord  the  king,  in  the  peace  of  God  and  our  said  lord  the  king,  then  and  there  being,  feloni- 
ously, wilfully,  maliciously,  and  unlawfully  did  make  an  assault,  and  with  a  certain  sharp 
inatranicjit  then  and  there  feloniously,  wilfolty,  maliciously,  and  unhwfully,  did  strike, 
itab,  and  cut  the  said  Benjamin  Chantry  in  and  upon  tJie  head  of  him  the  said  Benjamin 
Chantry,  with  intent  (in  so  doing  and  by  means  thereof)  to  obstruct,  resist,  and  prevent  the 
kwfiil  apprehension  and  detainer  of  him.  the  said  R.H.for  the  aforesaid  felony  and  larceny, 
for  which  he  the  said  R.  H.,  the  person  so  stabbing  and  cutting  as  aforesaid,  was  then  and 
there  liable  by  law  to  be  apprehended,  imprisoned,  and  detained.  To  the  great  damage, 
Ac,  against  ue  foim  of  tlM  statute,  «SLc^  and  against  the  peace,  &c 
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[  •SO  1  prisoner  was  not  to  cut  with  such  an  •instrument,  bat 
to  break  or  lacerate  the  head,  the  learned  judge  thought  it 
proper,  in  a  matter  arising  upon  a  statute  so  recently  passed, 
to  refer  the  case  to  the  consideration  of  the  judges. 

The  case  was  taken  into  consideration  at  a  meeting  of  all 
the  judges  (except  Le  Blanc  J.  and  Hotham  B^  who  had  re^ 
signed),  in  Hilary  term,  4th  February,  1805.  when  the  instru- 
ment was  shown  to  them,  and  appeared  to  be  sharp  at  one 
end,  so  as  probably  to  cut,  and  all  the  judges  were  of  opinioQ 
that  the  prisoner  was  property  convicted,  (a) 


Rex  V.  William  Mellisli. 

99  6.  8.  c.  85.  Embezxlements  bj  servants,  See,  This  statute  extends  only  to  sach  serrants 
as  are  employed  to  reoeive  money,  and  to  instances  in  which  they  receive  money  by  Tir- 
toe  of  their  employment  '  It  seems  that  an  apprentice,  though  under  the  age  of  18,  m 
within  the  statute. 

THE  prisoner  was  tried  before  the  Recorder  at  the  Old 
Bailey  February  sessions,  in  the  year  1805,  upon  an  indict- 
ment, the  first  count  of  which  charged,  that  he,  on  the  12th 
January,  l605,  at  &c.,  was  servant  to  one  Samuel  Newman, 
a  butcher,  and  being  such  servant,  did  receive  and  take  into 
his  possession  the  sum  of  seventeen  shillings  and  ten*pence 
for  and  on  account  of  his  master  the  said  Samuel  Newman; 
and  that  having  so  received  the  said  sum  of  money  for  and 
on  account  of  his  said  master,  he  fraudulently  and  feloniously 
did  embezzle  and  secrete  the  same;  and  so  the  jurors  did  say, 
that  he  ia  manner  aforesaid  feloniously  did  steal,  &c.  from 
the  said  Samuel  Newman,  his  said  master  and  employer,  the 
said  sum  of  seventeen  shillings  and  ten-pence,  for  whose  use 
and  on  whose  account  the  same  was  delivered  to  and  taken 
into  the  possession  of  him  the  said  William  MeUish,  being  so 
employed  as  aforesaid,  against  the  statute,  &c.  The  second 
count  was  the  same  as  the  first,  only  charging  him  to  have 
received  the  money  of  one  Thomas  Hutchinson. 

It  appeared  that  the  prisoner,  who  was  under  eighteen 

(a)  Tide  Hex  «.  AtkinsM  Eut.  T.  Id06.jioil,  104 
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TeftTS  of  age,  was  an  zipprebtice  to  Samuel  Newman,  a 
butcher  at  Brentford,  and  that  it  was  the  prisoner'd  duty  to 
ffo  daily  for  orders  to  a  Mr.  Hutcbinson^s,  who  dealt  with 
riewman  for  meat.  But  it  *was  not  proved  that  the  [  *Sl  ] 
prisoner  had  ever  been  employed  by  his  master  to  receive 
money.  Upon  the  12th  of  January,  the  prisoner  brought 
Hutchinson  a  bill  for  meat,  amounting  to  eleven  shillings  and 
tenpence,  which  bill  was  in  the  handwriting  of  Newman's 
niece,  who  kept  his  accounts  and  made  out  his  bills.  Hutch^ 
inson  desired  the  prisoner  to  take  back  the  bill  to  get  a  re- 
ccint  to  it,  and  to  include  in  the  bill  some  meat  which  he  then 
ordered.  The  prisoner  came  back  with  the  meat  and  a  receipt 
to  the  bill,  anci  received  the  amount,  seventeen  shillings  and 
tenpence;  the  last  item  of  meat,  six  shillings,  was  not  in  the 
handwriting  of  Newman's  niece,  nor  were  the  words  ^  paid 
Newman.''    The  prisoner  embezzled  the  money. 

The  jury  having  found  the  prisoner  gmlty,  the  recorder 
reserved  the  foUowing  point  for  the  opinion  of  the  judges, 
namely,  wliether  the  prisoner,  being  an  apprentice  to  tne  pro^ 
9Kutor^  came  within  the  meaning  of  the  39  G.  3.  c.  85.  (a) 

At  a  meetting  of  all  the  judges  in  Easter  term,  11th  May, 
1805,  they  were  all  of  opinion  that  the  conviction  was  wrong; 
on  the  ground  that  it  did  not  appear  by  the  evidence  that  the 
prisoner  vxts  ever  employed  to  receive  money  far  his  master j  or 
received  the  money  m  question  by  virtue  of  his  employment. 
Upon  the  other  objection,  it  seemed  to  be  the  opinion  of  the 
judges  that  an  apprentice  was  within  the  meaning  6f  the  act. 


Rex  V.  John  Story. 

99  0. 9.  e.  34.  $.  1:  Held  to  be  a  false  pretence  mthin  thia  etatnte,  where  the  priaoner  ob- 
tained mosey  from  the  keeper  of  a  poet-offioe,  by  aaenming  to  be  the  peraen  mentioDed 
in  a  money  order,  which  he  preeented  for  payment,  though  he  did  not  make  any  falae 
^.1  ^  aaeertion  in  oraer  to  obtain  tlie  money. 


THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Cbambre,  at  the  Lent  assizer  for  the  town  of  Nottingham,  in 

* 

(a)  91  A  8.  e.  7.  makea  it  a  ftkmy  in  eerranta  embenling  their  maater'a  goedsi  esoepl 
apprettlioae  and  aerfanta  under  eighteen  yean  of  age.  But  the  39  O.  3.  e,  85.  eontaina  no 
iaohaxeeptioo. 

11 
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the  year  ISOS,  upon  an  indictment  on  the  statute  30  G.2  c. 
24.  for  obtaining  money  by  false  pretences. 

[  *82  ]  *The  indictment  charged,  that  the  prisoner  fraudu* 
lently  and  deceitfully  produced  and  delivered  to  Elizabeth,  the 
wife  of  John  Rayner,  which  John  Rayner  was  employed  in  the 
business  of  the  post-office  as  deputy  post-master  of  the  town  of 
Nottingham,  an  order  for  the  payment  of  money,  commonly 
called  a  money  order,  to  wit,  for  the  payment  of  the  sum  of  one 
pound  to  one  John  Storer,  and  that  he  unlawfully,  knowingly, 
and  designedly,  falsely  pretended  to  the  said  Elizabeth  Rayner 
that  he  was  the  person  named  in  the  said  order;  by  means  of 
which  false  pretence  he  unlawfully,  &c.  obtained  from  the 
said  Elizabeth  Rayner  the  sum  of  one  pound,  of  the  moneys 
of  the  said  John  Rayner,  with  intent  to  cheat  and  defraud 
the  said  John  Rayner,  and  averred  that  the  prisoner  was  not 
the  person  named  in  Jihe  order,  nor  the  person  entitled  to 
receive  the  money  therein  mentioned.  There  was  a  second 
count,  differing  from  the  first  only  in  alleging  the  money  to 
be  John  Storer's,  and  the  intent  to  be  to  cheat  him. 

It  appeared  in  evidence,  that  on  Sunday  the  5th  of  August, 
the  prisoner  went  to  the  post  office  at  Nottinghann  and  en- 
quired of  Mrs.  Rayner  for  letters  directed  to  John  Story, 
post-office,  Nottingham,  to  be  left  till  called  for.  Mrs.  Ray- 
ner looked  amongst  the  letters,  and  finding  one  directed  for 
John  Storer,  ^  to  be  left  till  caUed  for,  Nottingham,^  not  ad- 
verting to  the  different  spelling  of  the  names,  and  supposing 
the  letter  to  be  that  which  the  prisoner  enquired  for,  she  deli- 
vered it  to  him.  The  direction  then  upon  the  letter  was  a 
re-direction  of  it  from  Northampton,  to  which  place  it  had 
been  originally  sent  from  Nottingham,  to  be  left  at  the  Swan 
and  Bit,  Northampton;  that  part  of  the  direction  having  been 
struck  out  with  a  pen,  and  the  direction  to  Nottingham  sub- 
stituted. The  prisoner,  on  receiving  it,  looked  at  the  direc- 
tion, and  objected  to  the  payment  of  two  shillings  for  the 
postage,  saying  it  was  too  much  from  Manchester;  but  after- 
wards he  paid  the  money,  and  went  with  the  letter  into  the 
office  passage,  where  he  remained  two  or  three  minutes  (a 
sufficient  time  to  have  read  the  letter,^  and  then  returned  into 
the  office  with  the  money  order  that  had  been  inclosed  in  it, 
and  gave  it  to  Mrs.  Rayner,  who  told  him  that  he  must  write 
his  name  upon  the  back  of  the  order  before  she  could  pay 
him  the  money,  upon  which  he  wrote  his  real  name,  John 
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Story,  and  she  paid  bim  with  a  one  pound  note.  The  pri- 
soner then  desired  her  to  look  again,  and  she  would  [  *83  ] 
find  another  letter  for  him  from  Manchester,  which  she  did, 
and  he  paid  for  it. 

The  order,  which  was 'signed  by  Mrs.  Rayner,  in  the  name 
of  her  husband  (she  always  transacting  that  business  for  him,) 
in  the  following  form: 


^  No.  52.— 4)rder  given  by  one  deputy  on  another. 

£1.    Post-office,  Nottingham,  August  2, 1804. 
At  sight  pay  John  Storer,  according  to  my  letter  of 
of  the  number  and  date,  the  sum  of  one  pound,  and 
place  the  same  to  the  account  of  the  money-order  office. 

^  To  the  postmaster  of  Northampton. — ^John  Rayner. 
^  This  order  must  be  signed  by  the  person  to  whom  it  is 
made  payaUe,  or  marked  before  a  witness,  and  sent  up  with 
the  quarterly  account  as  a  voucher  for  the  payment." 

The  letter  and  order  were  duly  proved,  as  well  as  all  other 
necessary  circumstances  respecting  their  being  sent  and  re- 
turned; having  never  been  received  by,  or  the  money  men- 
tioned in  the  order  having  ever  been  paid  to,  John  Storer. 
The  terms  of  the  letter  clearly  explained  that  the  order  could 
not  have  been  intended  for  the  prisoner;  and  when  he  was 
first  apprehended,  he  denied  having  received  the  money^  or 
having  ever  seen  Mrs.  Rayner;  but  he  afterwards  assigned 
his  want  of  cash  as  the  reason  for  his  conduct.  In  the  con- 
▼ersation  tx^twixt  him  and  Mrs.  Rayner,  she  never  asked  him 
if  he  was  the  person  for  whom  the  letter  and  order  were  in« 
tended,  nor  did  he  say  that  he  was  so. 

The  prisoner's  counsel  contended,  that  as  the  order  was 
given  to  him  by  Mrs.  Rayner  herself,  and  the  prisoner  had 
merely  presented  it  to  her  for  payment,  without  making  any 
untrue  declaration  or  assertion,  the  case  was  not  within  the 
statute. 

Chambre,  J.  left  it  to  the  jury  to  find  against  the  prisoner, 
if  they  were  satisfied  that  the  prisoner,  by  his  conduct,  had 
fraudulently  assumed  a  character  which  did  not  belong  to 
him,  although  he  made  no  false  assertions;  and  they  found 
bim  guilty:  but  the  learned  judge  respited  the  sentence  in 
order  to  take  the  opinion  of  the  judges,  as  well  upon  the 
objection  made,  as  upon  the  further  doubt,  whether  the  sig- 
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nature  of  the  fnrisoner's  name,  under  the  circumstances, 
not  amount  to  a  forgery  of  a  receipt  for  money,  in  which  the 
lesser  offence  was  merged. 

[  *84]  *In  Easter  term,  1 1th  May,  1805,  the  case  was  taken 
into  consideration  at  a  meeting  of  all  the  judges,  when  they 
were  of  opinion  that  it  did  not  appear  to  be  a  forgery,  the 
prisoner  having  signed  his  own  name,  which  was  not  the 
same  name  as  that  of  the  person  to  whom  the  note  was  pay- 
able. And  on  the  other  objection,  they  hdd  that  be  was 
properly  convicted  of  obtaining  the  money  by  a  false  pre* 
tence,  because,  by  presenting  the  order  for  payment,  and 
signing  at  the  post-ofiice,  he  represented  himself  to  Mrs. 
Rayner  as  the  person  named  in  the  note. 


Bex  V.  Bicbard  Gotley. 

^8  Elix.  £•  5.    Held,  that  a  party  U  liable  to  tha  paniahmant  praacribed  by  thia  act,  fo 
taking  the  penalty  impoaed  by  a  penal  statute,  thoag^h  there  ia  no  action  or  proceeding 
.  ibr  the  penalty. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Le  Blanc,  at  the  Shrewsbury  Lent  assizes,  in  the  year  1805, 
upon  an  indictment  on  the  statute  18  Eiizab^hy  c.  5.  s.  4,  for 
compounding  an  offence  against  the  highway  act,  13  G.  3.  c* 
84.  8.  13,  and  taking  a  sum  of  money  without  process,  to  pre- 
vent an  action  being  brought,  without  the  order  or  consent  of 
any  of  His  Majesty's  courts  at  Westminster,  and  without 
lawful  authority. 

The  indictment  contained  several  counts:  some  of  them 
stated  the  party  of  whom  the  money  was  taken  to  have  com" 
mitted  the  ofence^  whereby  the  penalty  was  incurred;  others 
of  them  stated  only  that  the  prisoner  compounded  and  took 
the  money,  by  and  upon  color  and  pretence  of  a  certain  mat- 
ter of  ofience  pretended  to  have  been  committed^  (a) 

(a)  Tha  firat  coont  of  the  indictment  waa  to  the  fbllowinif  effect:^3hrop«bire,  (to  wit) 
The  Jnrora,  dtc,  that  Richard  Gotley,  late  of,  ^-c.,  bein^  an  evil  diflpoeed  person,  and  not 
regarding  tha  statute  in  aoch  oaaa  made  and  provided,  nor  iearing  the  pcnaltiea  therein 
contained,  heretofore,  to  wit,  on  tlie  19th  day  of  November^  in  the  year  of  oar  Lord,  1804« 
with  force  and  arm  a,  at  Halea  Owen,  in  the  county  of  Salop,  by  and  upon  color  and  pre- 
tanoe  of  a  certain  matter  of  oflbaoo  then  and  there  preteiided  to  hare  been  oonmitted  by 
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*It  was  satigfactorily  proved  that  Edward  Round,  the  per- 
BOB  naaicd  id  the  tndictmeDt,  from  whom  the  prisoner  was 
charged  to  have  taken  money  by  way  of  composition,  had 
incurred  a  penalty  of  5/.  under  the  statute  13  G.  3.  c.  84.  s. 
13.  by  BufTering  his  waggon  to  be  drawn  on  a  turnpike  road 
by  more  than  four  horses,  he  being  the  owner;  and  that  the 
prisoner  had  received  from  him  5/.  2^.  Tthe  two  shillings  over 
oeing  to  have  been  returned)  by  way  or  composition,  to  pre- 
vent any  legal  proceedings;  the  prisoner  having  applied  to 
Round  for  the  purpose,  and  demanded  the  5/.  as  a  penalty 
which  Round  had  so  incurred.  And  it  further  appeared,  that 
00  fNToeess  had  been  sued  out,  and  that  no  information  bad 
been  laid  before  any  magistrate. 

Le  Blanc,  J.  respited  the  judgment,  upon  a  doubt  whether 
the  offence  was  within  the  statute  18  Eliz.  c.  5.  so  as  to  sub- 
ject the  prisoner  to  the  specific  punishment  prescribed  by  that 
act,  of  being  set  in  the  pillory  for  two  hours;  inasmuch  as  no 
action  or  proceeding  waa  depending  in  which  the  order  or 
consent  of  any  court  in  Westminster-hall  for  a  composition 
could  be  obtained. 

[  *86  ]  •In  Easter  term,  11th  of  May,  1805,  the  case  was 
taken  into  consideration  at  a  meeting  of  all  the  judges,  when 
they  were  all  of  opinion  that  the  conviction  was  right;  and 
that  the  statute  18  Eliz.  c.  5.  applies  to  all  cases  of  taking  a 

MM  Edward  Hoond  ugnint^  a  certain  penal  law,  (that  ia  to  my)  by  and  npon  color  and 
pretence,  that  heretofore,  to  wit,  on  the  30th  day  of  October,  in  the  year  aforeaaid,  a  cer« 
tain  wadfon,  of  which  the  aaid  Edward  Round  waa  then  the  owner,  having  the  aole  or 
botlom  of  the  (elliea  of  the  wheels  of  leiM  breadth  or  cuage  than  aix  inches,  did  pass  and 
waa  dnwn  opon  a  certain  turnpike  road  leadinj^  to  Birmingham,  in  the  county  of  War* 
wiek,  with  oiore  than  fbor  horses,  to  wit,  with  six  horses,  contrai^  to  the  form  and  effect 
ef  a  certain  statute  made  and  passed  in  the  thirteenth  year  of  the  reign  of  his  present 
flMJesty,  entitoled,  **  An  act  to  explain,  amend,  and  reduce  it  into  one  act  of  parliament, 
the  general  laws  now  in  being  for  regulating  the  turnpike  roads  in  that  part  of  Great 
Britain  eaUed  England,  and  for  other  purpoaes,'*  unlawfully,  wilfblly  and  corruptly,  did 
Qompooad  and  agree  with  the  aaid  Edward  Round,  who  was  surmised  to  have  oflfended 
sgaiost  the  same  atatute  in  manner  aforesaid,  for  the  aaid  pretended  offence;  and  did  there- 
upon then  and  there,  to  wit,  on  the  aaid  19th  day  of  November,  in  the  year  of  our  Lord, 
1804,  aforesaid,  at  Hales  Owen  aforesaid,  without  process,  take  of  and  flrom  the  aaid 
Edward  Rovnd  a  certain  earn  of  money,  to  wit,  the  aum  of  two  guineas,  that  is  to  say, 
the  sum  of  two  pounds  and  two  shillings,  of  lawful  money  of  Great  Britain;  and  divers,  to 
wit,  three  bank  of  Envland  notes  for  the  payment  of  the  ton  of  one  pound  each,  the  aaid 
notes  being  then  and  Uiere  of  a  large  value,  to  wit,  of  the  value  of  three  pounds  of  like 
lawful  money,  as  and  by  way  of  composition  for  the  said  pretended  offence,  and  in  order 
to  prevent  an  action  being  broaght  against  him,  the  said  Edward  Round,  for  and  in  reapeel 
sfthe  same,  without  the  order  or  consent  of  atay  or  either  of  his  roaieaty's  courts  at  West* 
Biiaster,  and  without  any  hiwful  authority  for  so  dohfig,  to  the  great  hindrance  and  obatruc- 
tion  of  public  justice,  in  contempt  of  our  aaid  lord  the  king  and  hia  kws,  lo  the  evil  and 
permcions  examplot  &,c^  againat  Iho  form  of  the  statute,  &&,  against  the  peace,  &o. 
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penalty  incurred  or  pretended  to  be  incurred  without  leave  of 
a  court  at  Westminatcr,  or  without  judgment  or  conifiction.  (a) 


Rex  V.  John  Birkett 

ToTgiag  a  bill  payable  to  the  priaoner^a  own  order,  and  otteringr  it  witlioat  mdoneneot  mm 

a  secnrity  fur  a  debt,  ia  a  complete  offence. 

THE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
spring  assizes  at  Lancaster,  in  the  year  1805,  upon  a  charge 
of  forgery.  The  tirst  count  of  the  indictment  charged  that  the 
prisoner  on,  &c.  at,  &c.  forged  a  bill  of  exchange,  as  follows: 

"No  28  *  JE35.3*.  5rf. 

2310.  Preston  Bank,  16th  August,  1804. 

"  Two  months  after  date,  pay  to  the  order  of  Mr.  John 
Birkett,  thirty-five  pounds,  three  shillings,  and  fivepence^ 
value  received. 

"  Athbrton,  Greaves  &  Dbnison. 

**  To  Joseph  Denison,  Esq.  &  Co.  London, 

^  Entd.  R.  y:' 

with  intent  to  defraud  the  bank  of  Atherton  &  Co.  The 
second  count  was  for  uttering  and  publishing  the  same  with 
the  like  intent  And  the  third  and  fourth  counts  differed  in 
laying  an  intent  to  defraud  one  Matthew  Yates.  The  fifth 
count  (which  was  particularly  adapted  to  the  facts  of  the 
case,)  charged  that  the  prisoner  having  in  his  possession  a 
paper  whereon  was  written  or  printed  to  the  following  tenon 

^  No  28  £. 

Preston  Bank,  1804. 

pay  to  the  order  of 
value  received. 

"  Atherton,  Greaves,  6z  Dbnison. 
"  To  Joseph  Denison,  Esq.  <$•  Co.  London. 
**  Entd.'' 

(«)  Aa  to  the  ponlahment  of  the  pillory,  lee  now  0. 3.  c.  188. 
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*did  forge,  &c.  in  and  npon  the  said  paper  as  follows:  ^^  2310.^ 
«*35. 3.  5.^  **  16  August.^  **Two  months  after  date.''  *•  Mn 
John  BirkeU,  thirty-five  pounds,  3/5."  ^  R.  iV."  and  by  that 
means  did  forge,  6lc.  a  bill  of  exchange,  as  follows,  (setting 
forth  the  bill  as  filled  up)  with  intent  to  defraud  the  bank  of 
Atherton  &  Go.  The  sixth  count  was  for  uttering  and  pub- 
lishing the  same  with  the  like  intent.  And  the  seventh  and 
eighth  counts  differed  from  the  fifth  and  sixth,  in  laying  an 
intent  to  defraud  Matthew  Yates.  There  were  other  counts 
bying  an  intent  to  defraud  the  drawers. 

By  the  evidence  of  the  wife  of  Mathew  Yeates,  the  per^ 
ton  mentioned  in  thp  indictment,  it  appeared  that  her  nus- 
band  resided  at  Liverpool,  and  kept  an  inn  there,  to  which 
the  prisoner  came  on  the  14th  of  the  preceding  August  with 
a  horse,  and  continued  boarding  and  lodging  there  until  the 
27th  of  the  same  month.  Four  or  five  days  before  the  37th 
a  person  came  to  the  inn  and  took  away  the  horse,  and  the 
witness  then  directed  the  waiter  to  carry  the  prisoner  his 
bill;  after  which  the  prisoner  came  to  her  and  gave  her  the 
bill  of  exchange,  filled  up  as  stated  in  the  indictment,  saying 
he  hoped  that  would  satisfy  her  for  what  he  had  had;  to 
which  she  answered,  *'  I  dare  say  it  will;"  and  took  it  from 
him  and  kept  it  until  the  27th  of  August,  when  the  prisoner 
was  apprehended. 

Upon  cross-examination,  the  witness  said  that  the  prisoner 
did  not  give  the  bill  of  exchange  to  her  as  nayment;  and 
that  she  knew  she  could  make  no  use  of  the  nill  until  the 
prisoner  indorsed  it:  that  he  toM  her  he  did  not  wish  to  dis* 
count  it,  and  would  pay  her  in  a  few  davB  without  it.  She 
fiirtber  stated,  that  she  considered  herself  as  keeping  the  biU 
for  the  prisoner,  and  not  for  herself. 

It  was  further  proved,  that  the  prisoner  had  been  a  clerk 
in  the  bouse  of  Atherton  &  Co.  from  July,  1803,  to  July 
1804:  and  that  it  had  been  usual  in  that  house  to  have 
cheques  signed  ^  Atherton,  Greaves,  &  Dennison,"  kept  in  a 
drawer  wiwin  the  proper  custody  of  two  superior  clerks,  but 
accessible  to  the  prisoner,  who  was  sometimes  permitted  to 
sign  them.  It  was  also  proved,  that  the  whole  or  the  written 
fArt  of  the  bill  of  exchange  stated  in  the  indictment,  except 
the  signature  ^  Atherton,  Greaves,  &  Dennison,^  was  in  the 
handwriting  of  the  prisoner. 
The  learned  judge  left  the  case  to  the  jury,  telling  them 


^ 
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that  the  use  made  of  the  instrument  when  filled  np  by  the 
[  *88  ]  prisoner,  ^though  not  indorsed,  was  conclusive  evidence 
of  the  fraudulent  intention,  and  proved  as  well  the  counts  charg- 
ing the  actual  forgery  as  those  which  charged  the  utteric^, 
&c.  knowing  it  to  have  been  forged:  and  the  jury  returned  a 
verdict  of  guilty.  But  the  learoed  judge  afterwards  respited 
the  sentence,  doubting  whether  he  ought  not  to  have  Ictt  the 
question  of  fraudulent  intention  more  open  to  the  jury;  in 
which  case  they  might  have  found  that  the  prisoner  did  not 
mean  to  defraud  any  person,  but,  by  paying  his  reckoning 
and  taking  back  the  bill,  to  make  no  further  use  of  it. 

The  case  was  taken  into  consideratioi}  at  a  meeting  of  all 
the  judges  in  Easter  term,  1 1  th  May,  1*605,  when  they  were 
of  opinion,  that  the  facts  stated  amounted  to  foi^ery,  and 
with  a  fraudulent  intent;  the  bill  having  been  given  to  the 
landlady  to  obtain  credit,  though  as  a  pledge  only. 


Bex  V.  Benjamin  Oldroyd. 

llVhen  &  witnen  apan  a  tritl  gives  eyidenee  oodtrtdiciory  to  fiicti  oootained  ip  a  depoiitiaa 
made  by  such  witness  in  a  former  proceeding  in  the  same  case,  the  judge  may  order 
such  depositioa  to  be  read,  in  order  to  impeach  tbe  credit  of  the  Witness. 

.  THE  prisoner  was  tried  before  Mr.  Baron  Graham,  at 
the  Lent  assizes  for  the  county  of  York,  in  the  year  ISOS^ 
for  the  murder  of  his  father  at  Sandal  Magna^  on  the  12th 
of  July,  1804,  by  strangling  him.  He  was  convicted  upon 
circumstantial  evidence,  but  the  learned  judge  respited  his 
execution  upon. an  objection  pressed  upon  him  by  tlie  counsel 
for  the  prisoner,  as  to  the  admissibility  in  evidence  of  a 
deposition  read  upon  the  trial  under  the  fc^bwing  circum* 
stances. 

.  The  counsel  for  the  prosecution  at  the  close  of  their  case 
observed  to  the  learned  judge,  that  they  did  not  moan  to  call 
the  mother  of  the  prisoner,  Elizabeth  Oldroyd,  strong  suspi- 
cions having  fallen  upon  her  as  having  been  an  accomplice; 
but  the  judge  thought  it  right,  in  conifdiance  with  the  usual 
practice  (her  name  being  on  the  back  of  the  indictment,  as 
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baving  been  examined  before  the  grand  jury,)  to  have  her 
examined^  which  was  accordingly  done.  The  learned  judge 
observing  upon  this  examination,  that  the  evidence  given  by 
the  woman  was  in  favor  of  the  prisoner,  and  materially  dif- 
ferent from  her  deposition  taken  before  *tho  coroner,  [  ^'SQ  ] 
tbousht  it  proper  to  have  the  deposition  read,  for  the  purpose 
of  aftecting  the  credit  of  her  testimony  so  given  on  the  trial: 
and  in  summing  up  the  case  to  the  jury  he  stated,  that  her 
testimony  was  not  to  be  relied  upon,  and  left  the  matter  of 
the  prisoner's  guilt  entirely  upon  the  other  evidence. 

The  question  reserved  for  the  opinion  of  the  judges  was — 
whether  it  was  competent  to  the  judge,  under  the  circum- 
stances stated,  to  order  this  deposition  to  be  read,  in  order  to 
impeach  the  credit  of  the  witness. 

The  case  was  taken  into  consideration  at  a  meeting  of  all 
the  judges  in  Easter  term,  11th  of  May,  and  again  on  the 
18th  oi  May,  1805,  when  they  were  all  of  opinion,  that  it 
was  competent  under  the  circumstances  for  the  judge  to  order 
the  deposition  to  be  read,  to  impeach  the  credit  of  the  witness. 
It  was  then  considered  whether,  laying  the  evidence  of  the 
prisoner's  mother  entirely  out  of  the  case,  there  was  sujBicient 
evidence  to  go  to  the  jury.    Graham,  B.  read  to  the  judges 
from  his  notes  the  evidence  given  on  the  trial;  and,  upon  con- 
sideration the  judges  were  of  opinion,  that  there  was  evidence 
sufficient  to  go  to  the  jury;  and  that  the  jury  having  found 
the  prisoner  guilty,  there  were  not  circumstances  sufficient  to 
raise  a  doubt  so  as  to  induce  any  interposition  to  prevent  the 
Jaw  taking  its  course. 

The  case  of  Margaret  Tinckler  (a)  was  mentioned;  where 
the  judges  determined,  that  although  evidence  had  been  re- 
ceived which  was  not  strictly  admissible,  yet  the  case  appear- 
ing clear  against  the  prisoner  without  that  evidence,  it  was 
Qot  a  reason  to  stay  the  execution.  And  the  judges,  upon 
the  present  occasion,  seemed  all  to  agree  to  that  doctrine, 
where  the  case  was  otherwise  clear;  but  seemed  to  think,  that 
this  case  could  hardly  have  fallen  within  the  rule  if  the  evi- 
dence of  the  mother's  deposition,  to  impeach  her  credit,  had 
been  held  inadmissible. 

Upon  the  question,  whether  a  party  producing  a  witne/ss 
could  be  permitted  to  call  evidence  to  impeach  &e  credit  of 


(a)  But,  P.  a  354L— This  caM  wm  belm  the  jadgea  on  the  6th  Koraober,  1781. 
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such  witness,  were  cited  Rex  t;.  Colledge,  Adams  v.  Arnold.  (£) 
12  Vin.  Abr.  48.  tit.  Evidence,  M.  a.  ph  6. 

[  *90  ]  *In  this  case,  the  determination  of  the  judges  was 
confined  to  the  right  of  a  judge  to  call  for  a  witness's  doposi- 
tioUf  in  order  to  impeach  the  credit  of  a  witness  who  on  the 
trial  should  contradict  what  she  had  before  deposed;  but  Lord 
Ellenborough  and  Mansfield  C.  J,  thought  the  prosecutor  bad 
the  same  right,  (a) 


Rex  V.  Samuel  Whiley- 

fVirgerf .  Where  the  name  made  use  of  by  the  prboner  in  the  ibrged  instrument  was  as- 
sumed by  him  with  the  intention  of  defrauding  the  proeecator,  a  conviction  fcr  forgery 
was  held  to  be  right  though  the  prisoner's  real  name  would  have  carried  with  it  as  mvuai 
credit  as  the  assumed  name. 

THE  prisoner  was  tried  before  Mr.  Baron  Thomson^  at 
the  Lent  assizes  for  the  county  of  Somerset,  in  the  year 
1805,  Upon  an  indictment  which  charged  him  with  forging  a 
bill  of  exchange  for  60/.,  dated  Batn,  January  5th,  1805, 
drawn  in  the  name  of  Samuel  Mil  ward,  payable  to  bis  own 
order  on  Messrs.  Stephenson  &  Co.,  bankers  in  London,  with 
intention  to  defraud  Horatio  Thurston.  The  second  count 
was  for  uttering  the  bill  knowing  it  to  be  fwged. 

The  prosecutor,  an  upholder  at  Bath,  proved,  that  on  the 
27tb  of  December,  1804,  the  prisoner,  who  was  then  a  stran- 
ger to  him,  came  to  his  house  to  take  a  coach-bouse  and 
stable,  which  the  prosecutor  agreed  to  let  him  for  three 
months.  The  prisoner  then  bespoke  of  the  prosecutor  goods 
in  the  way  of  his  business  to  the  amount  of  16/.  2^.,  directing 
them  to  be  sent  to  him,  and  writing  bis  direction  in  the  pro- 
secutor's book  ^^  Samuel  Mil  ward.  No.  12,  Kensington  Place, 
Bath;''  and  the  goods  were  sent  in  the  course  of  three  days. 
The  prisoner  afterwards  ordered  more  goods,  and,  before 
they  were  all  delivered,  told  the  prosecutor  to  get  his  bill 
ready  by  four  o'clock  on  Old  Christmas  Eve,  and  that  he 

■ 

(6)  12  Mod.  375. 

(a)  ^ce  as  to  the  rtffht  of  the  prisoner  to  have  depositions  read  to  contradict  a  witness* 
1  Phil.  Er.  873. 
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would  then  call  for  it,  which  he  did,  and  the  prosecutor  gave 
him  his  bill  amounting  to  49/.  lOs.  The  prisoner  said  it  was 
bis  rule  to  discharge  all  bills  on  Old  Christmas  Eve:  be  looked 
at  the  prosecutor's  bill  and  said  it  was  very  right;  that  he 
would  return  •in  about  ten  minutes,  which  he  did,  [  *91  ] 
bringing  with  him  the  draft  in  question,  and  saying  h^  would 
give  the  prosecutor  a  draft  on  his  banker  in  London  for  60/. 
The  prosecutor  looked  at  it,  and  the  prisoner  said  it  was  a 
very  good  one,  upon  which  the  prosecutor  gave  him  the  ba- 
lance of  ten  guineas.  The  bill  was  indorsed  with  the  name 
of  '^  Samuel  Milward."  The  prisoner  told  the  prosecutor  ho 
should  want  more  goods,  and  should  bo  a  very  good  customer 
to  him. 

The  prosecutor  paid  this  draft  to  his  bankers  in  Bath,  and 
received  it  back  from  them  on  the  25th  of  January,  when  it 
had  been  returned  from  London.  He  then  went  to  the  pri- 
soner's house  and  found  it  shut  up;  and  he  saw  nothing  more 
of  the  prisoner  till  about  three  weeks  after,  when  he  was  in 
custody  before  the  mayor  of  Bath.  A  clerk  of  Stephenson 
&  Co.  proved  that  they  knew  no  such  person  as  Samuel  Mil- 
ward,  and  that  the  bill  was  therefore  dishonored. 

It  was  satisfactorily  proved  that  the  prisoner's  real  name 
was  Samuel  Wbiley;  that  his  baptism  was  registered  by  the 
name  of  Samuel,  son  of  Samuel  and  Mary  Whiley,  at  Hales 
Owen,  in  Shropshire,  and  that  he  was  married  by  the  name 
of  Samuel  Whiley  at  Tamworth;  that  he  had  gone  by  this 
name  at  Bath,  where  he  had  todged  in  the  July  preceding 
this  transaction  for  about  a  week;  that  at  Bristol,  in  the 
October  following,  ho  also  went  by  the  name  of  Samuel 
Wbiley,  and  did  so  on  the  6th  of  December  at  Bath;  and 
that  on  the  20th  of  December  (about  a  week  before  he  first 
came  to  the  prosecutor)  be  had  taken  a  house  in  Worcester- 
shire under  the  same  name;  but  that,  on  the  28th  of  Decem- 
ber (the  day  after  his  first  application  to  the  prosecutor)  he 
ordered  a  brass  plate  to  be  engraved  with  the  name  of  ^^  Mil- 
ward,**  which  was  fixed  on  the  door  of  his  house  on  the  day 
folbwing.  In  his  defence,  the  prisoner  stated  that  he  had 
understood  from  his  father  that  he  was  christened  by  the 
names  of  Samuel  Milward;  and  that,  being  under  difficulties, 
and  afraid  of  arrests,  he  he  had  omitted  the  name  of  Whiley. 
In  answer  to  a  question  put  by  the  learned  judge,  the  pro- 
secutor stated  that  he  took  the  draft  on  the  credit  of  the  pri- 
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soner,  whom  he  did  not  know;  and  who  was  drawer,  payee 
and  indorser;  that  he  presumed  the  prisoner's  njame  was  that 
which  he  had  written,  and  had  no  reason  to  suspect  the  con^ 
trary;  and  that,  if  the  prisoner  had  come  to  him  under  the 
{  *92  ]  name  of  Samuel  Whiley,  be  *would  have  given  him 
equal  credit  for  the  goods^  and  have  taken  from  him  the  draft 
in  that  name,  and  have  paid  him  the  balance  in  cash. 

Thompson,  B.,  left  it  to  the  jury  to  say  whether  the  pri- 
soner had  assumed  the  name  of  Milward,  in  the  purchase  of 
the  goods,  and  given  the  draft,  w;ith  intention  to  defraud  the 
prosecutor;  and  the  jury,  saying  they  were  satisfied  of  that 
fact,  found  the  prisoner  guilty.  But  judgment  was  respited, 
in  order  that  the  opinion  of  the  judges  might  be  taken  upon 
the  case. 

In  Trinity  term,  22d  June,  1805,  at  a  meeting  of  all  the 
judges,  the  conviction  was  held  right.  And  at  the  summer 
assizes,  1805,  at  Bridge  water,  the  prisoner  was  brought  to 
the  bar,  and  after  the  opinion  of  the  judges  had  been  deliver* 
ed  by  Le  Blanc,  J.  received  sentence  of  death;  but  he  was 
afterwards  reprevied  at  the  instance  of  the  learned  judge  by 
whom  he  was  tried,  (a) 


Bex  V.  Edward  Madox. 

If  the  master  and  owner  of  a  ship  steals  some  of  the  roods  delivered  to  him  to  carry,  it  is 
not  larceny  in  him  unless  he  took  the  foods  out  of  Uieir  package;  nor,  if  larceny,  would 
it  be  an  offence  within  24  O,  2.  e.  45. 

THIS  was  an  indictment  for  a  capital  offence  on  the  24  G. 
2.  c.  45.,  tried  before  Mr.  Baron  Graham  at  the  summer  as- 
sizes at  Winchester,  in  the  year  1805. 

The  first  count  was  for  steaHng  at  West  Cowes  six  wooden 
casks  and  1000/55.  weight  of  butter,  value  20/.,  the  goods  of 
Richard  Bradley  and  Thomas  Clayton,  being  in  a  certain 
vessel  called  a  sloop  in  the  port  of  Cowes,  the  said  port  being 
a  port  of  entry  and  discharge,  against  the  statute.  The 
second  count  was  for  grand  larceny.    The  third  count  was 

(a)  Rex  V.  Marshall,  ante  p.  75.  8.  P. 
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like  the  first  except  as  to  the  property  in  the  goods,  which 
was  laid  in  one  Richard  Lashmore;  and  the  fourth  count  was 
for  grand  larceny  of  the  goods  of  the  siaid  Richard  Lashmore. 
The  butter  stolen  was  part  of  a  cargo  of  280  firkins  or 
casks,  shipped  at  Waterford,  in  Ireland,  on  board  a  sloop, 
the  Benjannin,  •of  which  the  prisoner  was  master  [  *93  ] 
and  owner,  bound  to  Shoreham  and  Newhaven,  in  Sussex; 
two  hundred  and  thirty  of  the  casks  being  consigned  to  Brad- 
ley and  Clayton  at  Shoreham,  and  fifty  of  them  to  Lashmore 
at  Bright  helmstone. 

It  appeared,  that  the  ordinary  length  of  this  voyage,  with 
fiiir  winds,  was  a  week  or  nine  days,  but  in  winter  sometimes 
a  month  or  five  weeks.  In  the  present  instance  the  voyage 
had  been  of  much  longer  duration. 

The  vessel  first  touched  at  Shecpshead,  in  Ireland,  in  dis- 
tress.   The  prisoner  went  on  shore  at  Beerhaven,  where  he 
signed  a  protest,  bearing  date  on  the  20th  December,  1804. 
From  thence  they  proceeded  to  Lundy  Island,  and  to  Tenby 
in  Wales,  where  they  arrived  in  February,  1805,  and  at 
which  place  the  prisoner  went  on  shore  and  staid  four  or  five 
weeks,  the  winds  being  foul.    From  thence  they  proceeded 
to  Scilly,  and  then  to  Cowes,  where  they  arrived  on  the  last 
day  of  March,  or  the  1st  of  April,  1*805.    Cowes  was  in 
their  course,  but  they  had  previously  met  with  very  foul 
weather,  and  had  been  driven  to  the  westward  of  Madeira, 
during  which  time  the  vessel  had  been  often  in  great  distress; 
but  no  part  of  the  butter  had  at  any  time  been  thrown  over- 
board.   Upon  the  arrival  at  Cowes  the  prisoner  went  on 
shore,  and  shortly  afterwards  applied  to  one  Lallow,  a  sail- 
maker,  for  a  suit  of  sails.    Lallow  went  aboard  the  vessel, 
and  took  measure  for  the  'sails,  and,  after  his   return  to 
Cowes,  the  prisoner  called  upon  him  again  and  bespoke  a 
hammock;  and  then  stated,  that  he  had  thirteen  casks  of  but- 
ter on  board  the  vessel  belonging  to  himself,  and  requested 
Lallow  to  send  for  them  and  deposit  them  in  bis  sail  loft  until 
tbe  prisoner  returned  fi*om  Newhaven.    At  the  same  time  he 
gave  Lalk>w  a  note,  or  order,  for  the  mate  of  the  vessel,  by 
which  the  mate  was  required  to  deliver  thirteen  casks  of 
butter  to  the  bearer.    Lallow  despatched  some  of  his  nien 
with  the  order  and  a  boat  to  the  vessel,  where  they  arrived 
ia  the  night,  and  after  having  delivered  the  order  to  the  mate 
received  from  him  seven  casks  of  butter  in  the  first  instance, 


93  RUSSELL  AND  RTAlf's  C&OWK  GASES. 

being  as  much  as  the  boat  would  carry;  and  upon  their 
turn  to  tlie  vessel,  during  the  night,  received  from  the  mate 
the  other  six  casks.  The  order  did  not  require  the  mate  to 
deliver  any  particular  cask;  and  it  appeared  by  the  evidence 
of  the  mate,  that  he  took  them  as  they  came  to  hand.  The 
casks  had  been  originally  stowed  in  the  hold  and  upon  the 

{*94  ]  half  decks  *as  they  came  on  board,  and  those  de* 
ivered  to  Lallow's  men  were  taken  from  the  half  decks,  the 
others  being  battened  down.  The  seven  casks  first  delivered 
by  the  mate,  were  taken  to  Lallow's  premises  and  deposited 
there;  the  other  six  casks  were  seized  by  the  custom-house 
ojficers.  The  prisoner  was  at  Cowes,  and  was  informed  by 
Lallow  of  the  seizure,  at  which  he  expressed  anger,  speaking 
of  the  seizure  as  a  robbery,  and  of  the  casks  so  seized  as 
his  own  property  and  venture.  He  also  spoke  of  going  to 
claim  his  property,  and  afterwards  told  Lallow  that  he  would 
give  him  an  order  to  claim  it,  as  he  must  himself  go  awaj. 
The  prisoner  afterwards  went  to  the  vessel,  and  passed  the 
rest  of  the  night  on  board.  The  remainder  of  the  cargo  was 
delivered  at  Shoreham  and  Newhaven. 

The  protest  made  by  the  prisoner,  and  bearing  date  at 
Beerhaven,  the  20th  of  December,  1804,  purported,  amongst 
other  things  that  the  prisoner  had  been  obliged  to  throw 
overboard  several  casks  of  butter.  And  it  appeared  that  he 
had  held  the  same  language  to  the  consignees  as  his  excuse 
for  delivering  short  of  their  respective  consignments. 

Upon  this  case  the  counsel  for  the  prisoner  raised  two  ob* 
jections;  first,  that  no  larceny  had  been  committed  by  the 

i>risoner;  and  secondly,  that  the  offence  was  not  capital;  the 
arceny,  if  any,  being  of  goods  in  his  own  vessel. 

Upon  the  first  objection,  it  seemed  to  be  admitted,  that  if 
the  mate,  by  the  order  of  the  prisoner,  had  broken  bulk  by 
taking  the  casks  from  those  which  were  battened  down,  it 
might  have  been  larceny  in  the  prisoner;  and  the  learned 
judge  thought,  that  as  the  casks  were  taken  from  the  half- 
deck,  where  they  were  originally  stowed,  there  was  no  mate- 
rial difference.  It  was  then  contended,  that  the  prisoner 
wont  into  Cowes  without  any  necessity,  and  out  of  the  course 
of  his  voyage;  and  the  case  was  compared  to  those  wherein 
it  had  been  held,  that  if  goods  are  delivered  to  a  carrier  to 
carry  to  a  certain  place,  and  he  carries  them  elsewhere,  and 


KiTOHBN'a  GA0B9  1805.  94 

embezzles  them,  it  is  no  felony,  (a)  But  the  learned  judge 
thought,  that  the  severance  of  a  part  from  the  rest,  and  the 
formed  design  of  doing  so,  took  the  case  out  of  those  au-^ 
tborities,  if  they  could  be  considered  as  applying  to  the  pre- 
sent case. 

*Upon  he  second  objection,  those  cases  were  cited  [  *95  ] 
irherein  it  had  been  held  that  the  12th  Ann^  sL  c.  ?•,  against 
larceny  in  a  dwelling-house,  to  the  value  of  forty  shillings,  does 
DOt  extend  to  a  stealing  by  a  man  in  his  own  house;  (a)  but  the 
learned  judge  thought  that  though  this  might  be  the  law  as 
to  a  person  stealing  the  goods  of  another  under  the  protect- 
tiou  of  his  own  bouse,  yet  the  case  of  a  man  stealing  the 
goods  of  another  laden  on  board  his  own  vessel  was  different; 
as  in  such  case  the  vessel,  for  the  voyage,  mi^ht  be  consi- 
dered as  the  vessel  of  the  freightor;  and  that  if  the  owner 
should  take  the  command  of  the  vessel,  the  stealing  the  goods 
committed  to  his  care  would  be  an  aggravation  of  his  onence. 
And  he  further  observed  that  the  words  and  occasion  of  the 
two  statutes  would  admit  of  a  distinction. 

The  whole  case  was  therefore  left  to  the  jury,  who  found 
the  prisoner  guilty;  but  the  sentence  was  respited,  in  order 
that  the  opinion  of  the  judges  might  be  taken. 

In  Michaelmas  term,  1805,  the  case  was  considered  by  the 
judges,  who  were  of  opinion  that  it  was  not  larceny;  and  that 
if  it  were  larceny,  it  would  not  have  amounted  to  a  capital 
offeocc  within  the  statute  24  G.  2.  c.  45. 


Bex  t?.  William  Eitcben. 

Sbootin;  at  a  penon  within  43  G,  3.  «.  58L  If  the  inttrument.bo  fired  etf  near  and  in  such 
t  direction,  as  to  be  liJcely  to  kill  or  do  other  ^ievous  bodily  harm,  and  with  intent  that 
it  tboald  dk>  ao,  the  caae  wiil  bb  within  the  act,  thoogh  it  be  loaded  with  powder  and 
paper  on^. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Le  Blanc,  at  the  summer  assizes  in  the  year  1805,  at  Bridge* 
water,  upon  an  indictment  for  maliciously  shooting  at  Eliza- 

(fl)  1  Hale,  504, 505.    9  East,  P.  C.  693. 695,  696. 
(a)  S  Eaat,  P.  a  644. 
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beth  Monslow  tvith  a  loaded  pUial,  tdth  intent  to  kUl  and  murder 
her  against  the  statute.  There  were  other  counts  in  the 
indictment,  some  stating  the  intent  to  be  to  do  her  some 
grievous  bodily  harm,  and  others  to  disfigure  her;  and  some 
stating  the  pistol  to  be  loaded  with  gunpowder  only,  and 
others  stating  it  to  be  loaded  with  gunpowder  and  other  de- 
structive materials. 

[  *96  ]  ♦There  was  not  any  direct  and  positive  evidence 
of  the  pistol,  which  was  fired  close  to  the  prosecutrix's  ear, 
being  loaded  with  any  thing  besides  gunpowder  and  wadding 
or  paper,  but  there  were  circumstances  from  whence  to  infer 
that  it  was  loaded  with  sonie  other  destructive  materials;  and 
the  evidence  of  the  surgeon  (forming  his  opinion  from  the 
nature  of  the  wound)  was  positive  that  it  must  have  been  so 
loaded.  Possibly,  however,  it  might  not  have  been  loaded 
with  any  thing  except  powder  and  paper. 

The  learned  judge  directed  the  jury,  that  whether  the  pistol 
was  loaded  with  gunpowder  and  ball  or  other  destructive 
materials,  or  whether  it  was  loaded  with  gunpowder  and 
paper  only,  if  the  prisoner  fired  it  so  near  to  the  person  of 
the  prosecutrix,  and  in  such  a  direction,  as  that  it  would  pro- 
bably kill  her,  or  do  her  some  grievous  bodily  harm,  and  with 
intent  that  it  should  do  so,  the  case  was  within  the  statute: 
but  he  desired  them,  in  ,casc  they  found  the  prisoner  guilty, 
to  say  whether  they  were  satisfied  that  the  pistol  was  loaded 
with  any  destructive  material,  besides  gunpowder  and  paper, 
or  not.  The  jury  found  the  prisoner  guilty,  and  said  they 
were  satisfied  that  the  pistol  was  loaded  with  some  destruc- 
tive material  besides  powder  and  wadding. 

Application  was  made  to  the  crown  for  mercy,  on  the 
ground  that  the  pistol  was  not  loaded  with  any  thing  but 
powder  and  paper;  upon  which  a  questicm  was  submitted  to 
the  judges,  whether,  supposing  the  fact  to  be  so,  the  direction 
to  the  jury  was  right.  And  all  the  learned  judges  (except 
Heath  J.)  having  met  in  Michaelmas  term,  I6th  of  November, 
1805,  they  were  of  opinion  that  the  prisoner  was  properly 
convicted,  and  that  the  direction  was  right. 

The  prisoner  was  afterwards  pardoned,  on  condition  of 
two  years^  imprisonment  in  Ilchester  gaol. 
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^Rex  V.  Benjamin  Crocker,  o/ios  Collins. 

Poifery.  llie  p«r^  by  whom  the  forged  inilranient  pixpoite  to  have  been  made,  while 
he  hae  all  intierest  in  Invalidatinff  eoch  iDBtrament,  is  incompetent  to  prove  any  fact 
which  cootribatee  to  the  proof  of  the  (brgerj.    &  C.  3  N.  R.  87. 3  Leach,  987. 

THE  prisoier  was  triec)  befcve  Mr.  Justice  Le  Blanc^  at 
Ac  Bumcner  assizes  for  Salisbury,  in  the  year  1805,  for  for*- 
gery.  The  indictment  charged  that  he,  on  the  Ist  of  April, 
1805,  at  St.  Edmund,  in  New  Sarum,  feloniously  did  falsely 
make,  fcnrge,  and  counterfeit,  and  cause  and  procure,  6ic^  a 
certain  promissory  note  as  follows  :• — 

^  Od  demand,  I  promise  to  pay  Mr.  Bemamin  Cracker,  or 
order  the  sum  of  seventy  pounds,  with  lawful  interest  for  the 
same,  rakie  received,  this  7th  day  of  March,  1803. 

*^  Wm.  Tucker."" 

with  intent  to  deftaud  one  WilHam  Tucker,  against  the  statute, 
&c«    And  there  was  a  second  count  for  uttering. 

It  appeared,  in  evidence,  that  the  prisoner,  whose  name 
was  Benjamin  Crocker,  had  lived  in  Winsham,  in  Somerset- 
shire, naany  years,  and  was  a  farmer  tliere,  and  had  quitted 
Winsham  about  June,  1804,  (so  that  the  date  of  the  note 
chained  to  be  forged,  was  during  the  time  of  his  residence  in 
Somersetshire.)  Tucker,  whose  name  appeared  to  be  forged, 
was  also  a  farmer  living  at  Winsham,  in  Somersetshire,  and 
still  continued  to  live  there.  In  November,  1804,  the  pri^ 
soner,  by  the  name  of  Collins,  went  with  his  wife  to  Salisbury 
and  took  lodgings  there,  where  he  continued  to  reside  until 
about  the  middle  of  May,  1805,  when  he  went  to  London, 
leaving  his  wife  in  his  lodgings  at  Salisbury.  In  consequence 
of  suspicions  which  bad  arisen  from  his  conduct  respecting 
another  matter  while  in  London,  his  lodgings  at  Salisbury 
were  searched,  his  wife  being  there  but  he  being  in  London ; 
and  in  a  bureau  belonging  to  the  prisoner  in  these  lodgings 
was  found  a  pocket-book,  in  the  inside  of  which  was  the  pri- 
soner's name  ^^  B.  Crocker,''  written  in  his  own  hand  writing, 
and  in  one  of  the  pockets  of  which  pocket-book  was  the  note 
13 
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stated  io  the  indictment.  The  body  as  well  as  the  signature 
of  the  note  "  Wm.  Tucker,'*  was  in  the  prisoner's  hand-writ- 
ing; though  the  signature,  at  first  sight,  appeared  to  be  in  a 
different  hand.  Upon  the  back  of  the  note  was  written  in 
[  *98  ]  the  prisoner's  hand-writing,  •"Mr.  Wm.  Tucker, 
70/.,"  and  underneath,  also  in  the  prisoner's  hand-writing,  ^  1 
year's  interest,  paid  3/.  10^.,  B.  Crocker."  The  note  was  on 
the  proper  stamp  for  a  promissory  note  of  that  value. 

In  the  same  pocket-book  was  found  at  the  same  time, 
another  promissory  note  for  100/.  payable  to  the  prisoner  or 
order,  and  appearing  to  be  signed  by  one  William  Gappor, 
which  William  Gapper  proved  not  to  be  his  hand-writing,  and 
that  he  never  owed  the  prisoner  100/.  On  the  back  of  that 
note  was  also  written  in  the  prisoner's  hand- writing  "  Mr. 
Wm.  Gapper,  Senr.,  100/." 

This  evidence  of  Gapper's  note  was  objected  to  by  the 
prisoner's  counsel,  but  was  received  by  the  learned  jud^« 

William  Tucker  was  called  to  prove  that  he  never  paid  the 
prisoner  3/.  10^.  for  interest,  on  this  or  any  other  note ;  and 
this  evidence  was  also  objected  to  on  behalf  of  the  prisoner, 
but  the  learned  judge  admitted  it. 

On  behalf  of  the  prisoner  it  was  objected ;  first,  that  there 
was  not  any  evidence  to  go  to  the  jury  of  the  note  having 
been  forged  in  the  county  of  Wilts,  the  prisoner  not  being  in 
Wiltshire,  but  in  Somersetshire,  at  the  time  when  the  note 
appeared  to  bear  date ;  but  upon  this  point  the  learned  judge 
was  of  opinion,  that  the  fact  of  the  note  being  found  in  the 
prisoner's  lodgings  in  Wiltshire,  where  he  had  resided  for 
some  months,  was  evidence  to  go  to  the  jury  of  its  having 
been  fabricated  there. 

In  the  second  place  it  was  objected,  that,  as  the  note  had 
been  kept  in  the  prisoner's  possession  and  never  uttered  or 
attempted  to  be  made  any  use  of,  there  was  no  intent  to  de- 
*  fraud.  Upon  this  point  the  learned  judge  held,  that  whether 
the  note  was  made  innocently  or  with  an  intent  to  defraud 
William  Tucker  was  for  the  consideration  of  the  jury,  and  to 
be  collected  from  the  facts  proved. 

The  jury  found  the  prisoner  guilty.  But  the  case,  being 
reserved  by  the  learned  judge  for  the  opinion  of  the  judges, 
upon  the  objections  made  on  behalf  of  the  prisoner,  and  also 
as  to  the  admissibility  of  the  evidence  which  had  been  ob- 
jected to,  was  argued  before  all  the  judges  (except  Mansfield, 
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C.  J.)  at  Serjeants^  Inn  HalU  on  the  30th  of  Novcnnber,  1805, 
when  the  *inajority  (namely,  seven  to  five)  were  of  [  ^99  ] 
o(Hnk>n,  that  the  evidence  of  William  Tucker  waB  impro* 
perly  admitted;  and,  therefore,  that  the  conviction  was 
wrong,  (a) 


Rex  V.  John  Leonard  White  and  John  Richardson. 

If  ferenl  ar»  oat  ibr  the  parpote  of  oommittinji^  a  fblooj,  and,  upon  an  alanB«ron  different 
ways,  and  one  of  them  maim  a  pursuer  to  avoid  being  taken,  the  others  are  not  to  be 
coosidered  principals  in  soch  act 

THE  prisoners  were  tried  before  Mr.  Baron  Graham,  at 
the  Old  Bailey  January  sessions,  in  the  year  1806,  upon  a 
charge  of  maliciously  and  unlawfully  cutting  one  W.  Randall, 
with  intent  in  so  doing,  to  obstruct,  &ic.,  their  lawful  appre- 
hension within  the  statute  43  6?.  3.  c.  58. 

The  first  count  of  the  indictment  charged,  that  the  priso- 
ners, on,  &c.,  at  the  hour  of  two  in  the  night,  with  force,  &c., 
at  the  parish,  drc,  unlawfully,  wilfully  and  injuriously,  did 
force  open  and  break  from  the  hinges  a  certain  window  shut- 
ter, fixed  to  the  dwelling-house  of  one  J.  W.,  there  situate, 
with  intent  feloniously  and  burglariously  to  break  and  enter  the 
said  dwelling-house,  and  feloniously  and  burglariously  to  steal 
the  goods  and  chattels  therein;  and  that  the  said  prisoners  having 
80  committed  the  offence  as  aforesaid  on,  &c.,  at  &c.,  and  at 
the  said  hour  of  two  in  the  night,  in  and  upon  William  Ran- 
dall, feloniously,  wilfully,  maliciously  and  unlawfully,  did 
make  an  ^assault;  and  with  a  certain  sharp  instrument,  [  ^100  ] 
feloniously,  wilfully,  maliciously  and  unlawfully,  did  strike  and 
cut  the  said  William  Randall,  in  and  upon  the  head,  with  in- 

(c)  In  PhiL  Ef.  190,  in  the  note,  it  is  said,  that  Lord  Ellenboroogh,  C.  J^  the  Chief 
Baron  M* Donald,  Mr.  Justice  Lawrence,- and  Mr.  Jantioe  Le  Blanc,  thought  the  witness 
tdmissible,  because  it  had  been  sufficiently  proved  boibre  that  the  note  was  not  sijj^nod  by 
him ;  and  they  tbouj^ht  him  admissible  to  all  points  ezeept  that  of  forgery ;  and  that  some 
of  the  other  judges  seemed  to  think,  that  to  points  perfectly  collateral,  the  witness  would 
btve  been  admissible,  but  considered  the  point  to  whioli  he  was  ealled  as  contributing  to 
profe  the  forgery. 

lo  the  report  of  this  case,  3  New  Rep.  96,  and  9  Leach,  996,  it  is  supposed  that  a  ma. 
jority  of  the  judges  considered,  that  if  the  point  had  been  otherwise  as  to  the  admissibili^ 
of  toe  eYidenoe  of  the  witness  Tucker,  there  was  not  sufficient  evidence  of  the  offence 
hiTing  been  committed  in  the  county  of  Wilts.  It  does  not,  however,  appear,  that  any 
nth  opinion  as  to  the  latter  point  was  expressed  by  the  jodges. 
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tent  in  8o  doing,  to  obstruct,  resist  and  prevent  the  la^rfiil 
apprehension  and  detainer  of  the  said  prisoners,  for  the  afore- 
'  said  offence,  for  which  they  were  liable,  by  law,  to  be  appre- 
hended, imprisoned  and  detained,  to  the  great  damage  of  the 
said  William  Randall,  against  the  form  of  the  statute,  &c. 
Another  count  charged  that  the  prisoners  on,  &c.,  at  &Cm 
were  in  an  area  belonging  to  the  said  dwelling-house,  having 
upon  them  an  iron  crow,  the  same  being  an  implement  for 
house-breaking,  with  intent  the  said  dwelling-house  to  break 
and  enter,  and  then  proceeded  as  in  the  first  count. 

It  appeared  in  evidence^  that  the  two  prisoners  were  found 
in  the  area  of  the  house  mentioned  in  the  indictment,  which 
was  No.  36,  Lamb's  Conduit  Street,  between  two  and  three 
o'clock  of  the  morning  of  the  22d  of  September,  it  being  then 
dark.  One  of  the  shutters  had  been  forced  off  by  an  iron 
instrument  or  crow,  the  sash  of  the  window  had  been  thrown 
up,  but  the  window  shutters  in  the  inside  had  not  been  forced. 
The  prisoners,  were  interrupted  by  a  watchman*  who  hearing 
a  noise  in  the  area,  and  having  called  out  several  times  with- 
out receiving  any  answer,  sprung  his  rattle;  upon  which  the 
prisoner  Richardson  came  up  from  the  area,  got  over  the  iron 
rails,  and  made  off  towards  New  Ormond  Street,  and  down 
that  street,  running  as  fast  as  he  could.  As  Richardson  was 
getting  over  the  iron  rails,  a  man  in  the  area  called  out 
^^  shoot,"  but  no  fire-arms  were  used;  and  the  watchman 
made  a  blow  at  Richardson  with  his  staff,  but  it  slipped  out 
of  his  hands.  Richardson  was  pursued  by  the  watchman  and 
others,  and  afler  running  some  time  in  different  directions 
was  taken  and  secured,  nothing  being  found  upon  him  but « 
common  clasp  knife. 

In  the  mean  time  William  Randall,  the  person  mentioned 
in  the  indictment,  and  who  was  also  a  watchman,  having 
beard  the  rattle,  went  towards  the  house  No.  36,  Lamb's 
Conduit  Street,  and,  as  he  arrived  there,  saw  the  other 
prisoner  White,  getting  over  the  iron  rails  of  the  area  and 
spoke  to  him,  upon  which  he  jumped  off  from  the  iron  rails 
in  a  direction  towards  the  Foundling  Hospital,  the  contrary 
[  *101  ]  way  to  that  which  the  other  prisoner  •had  taken. 
Randall  immediately  laid  hold  of  him,  when  he  gave  Ran* 
dall  a  blow  on  the  head,  and,  after  a  little  scuffle,  gave  him  a 
very  severe  cut  upon  the  head  with  an  iron  crow,  the  lower 
end  of  which  was  shaped  like  a  blunt  chisel* 
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No  qacstion  was  ma<iB.-irs  to  the  guilt  of  the  prisoner 
White,  but  it  was  objected,  tHftt  ttie  evidence  did  not  prove 
that  the  offence  charged  in  the.*lridictmcnt  was  the  joint  act 
of  Richardson  as  well  as  of  Whife.* 

The  learned  judge  directed  the  jury,  (hat  if  the  prisoners 
came  with  the  same  illegal  purpose,  aA^'iKitb  determined  to 
resist,  the  act  of  one  would  fix  guilt  upoilV'bothj  and  that  it 
might  have  been  part  of  the  plan  to  take  'dr^r^ot  ways,  in 
order  to  divide  the  force  againet  them.  '•*:*;.' 

The  iury  found  both  the  prisoners  guilty;  but  sedience  was 
respited  io  order  to  take  the  opinion  of  the  judges  upon  the 
question,  whether  there  was  evidence  in  this  case,  sufficient 
to  convict  Richardson  as  a  principal. 

The  point  was  accordingly  submitted  to  the  consideration 
of  the  judges  in  Hilary  term,  on  the  23d  of  January,  1806, 
when  they  were  ail  of  opinion  that  there  was  no  evidence  to 
justify  the  verdict  against  Richardson,  and  that  he  ought  to 
be  recommended  for  a  pardon. 


Rex  V.  Dyson  Post 

Torgerj.    Altering  &  banker's  one  pound  note  bj  sobsiituting  the  word  ten  for  the  word 

one,  held  to  be  forgery. 

THE  prisoner  was  tried  before  Mr.  Justice  Grose  at  the 
Bury  lent  assizes,  in  the  year  1806,  for  altering  a  banker's 
promissory  note  for  one  pound  into  a  promissory  note  for 
ten  pound. 

Tiie  indictment  contained  six  counts.  The  first  count 
chared  that  Dyson  Post,  late  of,  6ic.  on  the  22d  of  August, 
45  G.  8.  had  in  his  custody  and  possession  a  certain  promis- 
sory note  for  the  payment  of  one  pound,  bearing  date  3d  of 
December,  1803,  and  signed  by  one  Eagle  Willet,  for  him- 
self  and  Field  Willett  and  Robert  Willctt,  by  the  names  of 
Field  Willett  and  Sons,  which  said  promissory  *note  [  •lO'i  ] 
was  then  as  follows  (setting  out  the  note;)  and  that  the  said 
Dyson  Post  afterwards,  to  wit,  on  said  22d  of  August,  in  the 
year  aforesaid,  with  force  and  arms,  at  die*  feloniously  did 
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make  erasures,  alterations,  and*  additions,  of,  in,  and  to,  the 
said  promissory  note,  that  is' lo  say,  at  the  word,  **one,'' 
which  before  then  bad  be^' .and'  then  was  contained  in  the 
said  promissory  note^  belwteen  the  word  "  of,"  and  the  word 
*^  pound"  in  the  body  of  the  same  promissory  note;  and  also, 
o^  in,  and  to  thp-Jdeld'*  promissory  note  at  the  word  "  one'' 
which  before  thefir.^'a'd  been  and  then  was  contained  in  the 
said  promi^6ry«6ote  after  the  letter  "  JE."  at  the  bottonn  of 
the  said,  jpuronifssory  note;  and  by  making  the  said  alterations, 
erasures^ 'and  additions,  did  then  and  there. feloniously  change 
and  alter  the  same  word  "  one"  in  the  body  of  the  said  pro- 
missory note,  and  the  said  word  *^  one"  at  the  bottom  of  the 
said  promissory  note  into  the  word  "  Ten"  and  did  there 
feloniously  and  falsely,  make,  forge,  and  counterfeit  the  word 
*^  Ten"  in  and  upon  the  said  promissory  note,  betwixt  the 
said  word  "  oP'  and  the  said  word  "  jwund"  in  the  body  of 
the  said  note,  and  the  said  word  *^  Ten"  after  the  said  letter 
"  £"  at  the  bottom  of  the  said  note  instead  of  the  word  "  one,** 
so  as  before  respectively  contained  therein  and  thereon,  as 
aforesaid;  by  reason  and  means  of  which  said  erasures,  altera- 
tions, additions,  and  forgery,  the  said  promissory  note,  which 
before  the  said  erasures,  <kc.  was  and  imported  to  be  a  pro- 
missory note  for  the  payment  of  one  pound,  did  become  and 
import  to  be  a  promissory  note  for  the  payment  of  ten  pound, 
with  intent  to  defraud  the  said  Field  Williett,  Eagle  Wilfett, 
and  Robert  Willett  of  the  sum  often  pounds  of  lawful  money, 
&c.,  against  the  form  of  the  statute,  d:c.,  and  against  the 
peace,  &c.    The  second  count  was  similar  to  the  first,  only 
stating  the  forgery  to  have  been  committed  with  an  intent  to 
defraud  one  Edward  Hensly.    The  third  count  charged,  that 
on,  &c.,  at,  &c.,  aforesaid,  the  said  Dyson  Post  having  in  his 
custody  a  certain  other  promissory  note  for  the  payment  of 
one  pound,  bearing  the  date  aforesaid,  signed  by  one  Eagle 
Willet,  for  himself  and  the  said  Field  Willett  and  Rol^rt 
Willett,  by  the  name  of  Field  Willett  and  Sons,  (and  setting 
out  the  note  in  its  original  state,)  he  the  said  Dyson  Post 
with  force  and  arms  on,  &c.,  at,  <kc.,  feloniously  did  alter  the 
said  last-mentioned  promissory  note  by  then  and  there  re- 
moving and  taking  out  from  the  said  note  the  word  *^  one" 
[  *103  ]  before  the  word  "  pound"  in  the  said  *promissory 
note  and  falsely  substituting  and  inserting  in  the  said  note 
the  word  "  Ten"  instead  of  the  word  "  one"  before  the  said 
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word  ^  ponnd,''  and  by  removing  and  taJdog  out  from  the 
said  note  the  word  ^one^  after  the  letter  ^^£.^  and  falsely 
sobstitntiog  and  inserting  the  word  ^*  Ten^'  instead  of  the  said 
word  ^  one'*  after  the  said  letter  ^  £.,''  whereby  the  said  last- 
mentioned  note  so  altered  then  and  there  became  and  was  as 
follows,  (setting  out  the  note  as  altered)  with  intent  to  de* 
fraud  the  said  Field  Willett,  Eagle  Willett,  and  Robert  Wil- 
lett«  against  the  statute,  &c.,  and  against  the  peace,  &c. 
The  fourth  count  was  similar  to  the  third,  charging  it  to  be 
with  intent  to  defraud  Edward  Hensly.  The  fifth  count 
charged  that  the  said  Dyson  Post  on,  &c.,  at,  &c.y  feloniously 
did  falsely  make,  foi^e,  and  counterfeit,  and  cause  and  pro- 
cure to  be  falsely  made,  &c,  and  willingly  act  and  assist  in 
the  false  making,  <kc.  a  certain  other  promissory  note  for 

Eymont  of  money  with  intent  to  defraud  one  Field  Willett, 
igle  Willett,  and  Robert  Willett,  against  the  statute,  &c. 
and  against  the  peace,  &c»  And  the  sixth  count  was  similar 
to  the  fifth,  only  charging  the  forgery  to  be  with  intent  to 
defraud  the  said  Edward  Hensly. 

It  was  proved  most  clearly  by  two  witnesses,  who  from  an 
adjoining  room  saw  the  fact,  by  looking  through  a  hole  in 
the  wall  that  separated  two  tenements  (which  had  been  one 
house),  one  of  which  was  occupied  by  the  prisoner  and  his 
wife,  and  the  other  by  the  two  witnesses,  that  the  note  stated 
in  the  indictment  was  a  promissory  note  of  the  Thetford  bank, 
dated  the  5th  of  December,  1803,  for  one  pound;  and  that  the 
prisoner,  being  in  possession  of  it,  got  some  thin  paper  like 
paper  on  which  banker^s  notes  are  written,  of  the  size  of  the 
note,  and  pasted  it  on  the  back  of  the  note  with  yeast,  then 
cut  out  the  word  one  in  the  body  of  the  note,  and  the  word 
one  at  the  comer,  and  by  removing  the  paper  pasted,  intro- 
duced into  the  place  of  the  word  "  One"  the  word  "  Ten"  at 
each  part  of  the  paper;  by  which  means  the  note  which  was 
a  DOte  for  one  pound  became  a  note  purporting  to  be  a  pro- 
missory note  for  ten  pounds  having  in  the  body  the  word 
**  Ten**  pound,  and  at  the  comer  **  £.  Ten."  It  was  then 
proved,  that,  on  the  same  day,  the  prisoner,  who  was  a 
Dotcher,  paid  the  note  to  a  farmer  named  Edward  Hensly  for 
some  sheep  which  he  had  bought  of  him. 

Upon  this  proof  it  was  objected  by  the  prisoner's  counsel, 
that  *the  prisoner  could  not  be  convicted  on  this  [  ^104  ] 
indictment,  as  that  which  he  had  done  was  not  altering,  or 
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addiog  to^  or  forging  a  promissory  note  for  money,  it  beh^ 
wlien  altered  not  a  promissory  note  to  pay  ten  pcmnds,  iiut  ten 
pound  in  the  singniar  number,  which  was  ungraoimatical^  war 
certain,  and  nonsense,  (a) 

Grose  J.  left  it  to  the  jury  to  consider  whether  they  be* 
lieved  the  evidence  gi^en,  and  that  the  note  was  altered  br 
Che  prisoner  and  negotiated  by  him  as  a  note  for  ten  pounds, 
for  the  purpose  of  defrauding  of  that  sum  either  the  bankers 
Field  WiUett  and  sons  or  Edward  Hensly  to  whom  it  was 
paid  for  sheep.  The  jury  found  the  prisoner  guilty;  but 
judgment  was  respited,  in  order  to  take  the  opinion  of  the 
judges  on  the  question,  whether  upon  this  indictment  and  the 
eyidence  given  be  was  properiy  convicted. 

In  Easter  term,  28th  of  April,  1806,  all  the  judges  (except 
Lord  Ellenborough)  being  present,  this  conviction  was  held 
right. 


Rex  V.  Peter  Atkinson. 

43  G.  3.  c.  58.  A  striking  o^er  the  face  with  the  sharp  or  daw  part  of  a  hammer  held  to  lie  "I 

a.«ffic«mtc«l*i»fi^  within  thbrtalulc. 

THE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at 
the  York  Lent  assizes,  in  the  year  1806,  upon  an  indictment 
on  the  statute  43  G.  3.  c.  58.,  charging  him  with  feloniously, 
wilfully,  &c.  striking,  stabbing,  and  cutting  Elizabeth  Stock- 
4ien,  with  intent,  as  laid  in  some  of  the  counts,  to  kill  and 
murder  her,  and  in  others,  to  do  her  grievous  bodily  harm; 
some  of  the  counts  charged  the  acts  to  have  been  done  with 
a  hammer;  the  others  generally,  without  mention  of  the  instru- 
ment. 

The  effect  of  Elizabeth  Stockden^s  evidence  was  that  on 
morning  of  the  23rd  of  September,  1805,  she  found  the  priso- 
ner near  her  chamber  door;  that  he  had  a  small  claw  hammer 
[  *105  ]  in  "^his  right-hand  with  which  he  struck  her  over  the 

(a)  Vide  Lane*t  Case,  Cro  Eliz.  754;  contra  Elliott's  Case,  East,  P.  C.  855.  858--951. 
Teag:ue*8  Case,  East,  P.  C.  979.,  ante,  p.  3a  Dawson's  Case,  East,  P.  C.  978.  And  see 
Rex  «.  Treble,  9  Taunt.  S28.  fi  Leaeh,  1040.  poiL 
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nose;  that  before  he  strock,  she  sawthe  claw  distinctly,  and  that 
the  blow  was  with  the  claw  end  of  the  hammer  which  was  sharps 
and  cut  her  nose  to  near  an  inch  in  length,  and  down  to  the  bone; 
that  the  blow  knocked  her  down,  where  she  lay  upon  her  face, 
and  then  the  prisoner  beat  her  on  the  right  side  of  her  head 
with  the  hammer;  that  she  cried  out  for  mercy,  but  he  kept 
her  down  with  his  hands  without  speaking  to  her  at  all,  and 
struck  her  seven  times  on  the  ri^ht  side  of  her  head,  and  bix 
tknes  on  her  left;  but  whether  with  the  claw  or  tlie  other  end 
of  the  hammer  she  knew  no  otherwise  than  from  what  the 
surgeon  told  her;  as  she  continued  lying  on  her  face. 

The  surgeon  who  examined  Elizabeth  Stockden^s  bead, 
found  that  she  had  received  many  wounds,  one  near  an  inch 
long  on  the  right  side  of  her  nose  quite  to  the  bone;  others 
upon  the  head  which  were  not  quite  so  long,  but  the  greatest 
part  of  them  went  ^uite  down  to  the  bone.    He  spoke  with 
certainty  to  twelve  m  number  on  her  head,  and  described 
them  as  being  on  both  sides,  but  rather  inclined  to  the  back 
part  of  her  head;  some  of  them  being  simple  incisions,  others 
contused  and  lacerated.  He  described  the  wound  on  the  nose 
as  a  simple  incision,  appearing  as  if  made  by  a  sharp  instru* 
ment,  and  was  not  certain  that  all  the  wounds  were  inflicted 
by  the  same  instrument:  the  greatest  part  of  the  wounds  on 
the  head  seemed  contused,  but  they  might  have  been  given 
by  the  same  instrument  by  which  the  nose  was  cut;  and  the 
difference  might  have  arisen  from  the  different  sitoation  of 
tbe  wounds;  as,  according  to  the  situation  of  the  parts,  the 
claw  of  a  hammer  might  give  a  wound  accompanied  by  some 
contusion.    He  thought  that  a  blow  with  the  bony  part  of  the 
fist  might  cut  in  such  a  way  as  not  easily  to  be  distinguished 
from  a  simple  incised  wound.    He  said  that  he  had  obser\  od 
the  wounds  on  the  head  with  a  view  to  form  a  judgment, 
whether  they  were  given  with  a  hammer,  and  some  o?  them 
seemed  as  if  given  by  tbe  tiv'O  sides  of  the  claw  of  the  ham- 
mer, there  being  a  wound  or  cut  on  each  side,  and  a  space 
between  unhurt;  that  there  were  several  in  this  state,  and  on 
comparing  tbe  extent  of  tbe  parts  unhurt  lying  between  the 
rounds,  they  seemed  to  correspond  in   size;   so  that  the 
wounds  had  the  appearance  of  having  been  given  by  the 
same  instrument. 

No  hammer  was  found,  which  could  be  ascertained  to  be 
that  *which  the  prisoner  had  used,  so  that  there  was  [  *106  ] 
14 
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no  opportunity  of  judging  by  inspection  in  what  d^ree  the 
hfimroer  in  question  was  calculated  to  be  used  as  a  cutting 
instrument. 

It  was  left  to  the  consideration  of  the  jury,  whether  the 
wounds  were  given  with  the  claw  part  of  the  hammer;  and 
the  jury  found  the  prisoner  guilty.  And  the  learned  judge 
passed  sentence  upon  him;  but  respited  the  execution  to  take 
the  opinion  of  the  judges  whether  the  evidence  of  the  nature 
of  the  wounds  and  of  the  instrument  used  was  sufficient  to 
bring  the  case  within  the  statute. 

In  Easter  term  28th  of  April,  1806,  all  the  judges  (except 
Lord  Ellenborough)  being  present,  it  was  held  that  the  con- 
viction was  right,  (a) 


Bex  V.  Joseph  Cartwright. 

Indictment  held  to  be  bad  on  the  ^oand  that  the  instrament  given  in  evidence  was  not,  as 

■tated,  an  order  for  money. 

THE  prisoner  was  tried  before  Mr.  Baron  Sutton,  at  the 
Lent  assizes  for  the  county  and  city  of  Worcester,  in  the 
year  1806,  and  found  guilty  upon  an  indictment  which  charged 
him  with  having  in  his  possession  a  paper  writing  purporting 
to  be  an  order  for  100/.,  on  which  there  was  an  indorsement; 
and,  that  designing  to  obtain  money  by  false  pretences  of  and 
from  Thomas  Hughes,  with  intent  to  defraud  Messrs.  Lech- 
mere  &  Co.  bankers  at  Worcester,  he  did  on  the  14th  of 
August,  1805,  cause  and  procure  such  paper  to  be  delivered 
to  the  said  Thomas  Hughes,  who  had  the  custody  of  the 
money  of  the  said  bankers,  with  a  view  to  get  100/.  in  ex- 
change for  such  paper,  and  represented  to  the  said  Thomas 
Hughes,  that  the  said  paper  was  actually  signed  by  Joseph 
Ellis  the  drawer,  and  that  he  the  said  Joseph  Gartwright  was 
the  servant  of  Philip  Gresly,  Esq.  with  a  view  to  cheat  the 
said  bankers. 

There  was  a  second  count  to  the  same  effect,  but  charging 
the  intent  to  be  to  cheat  the  said  Thomas  Hughes. 

(a)  See  Hayward'i  eaae^  ciite,  78. 
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*Tb6  paper  writing  was  as  follows: — 

«  £100.  **  Worcester,  July  23d,  1805. 

••  Three  months  after  date  pay  to  Mr.  Thomas  Darrell, 
Esq.,  or  order,  the  sum  of  one  hundred  pounds,  value  received 
of  Mrs.  Mary  May,  and  your  obedient  servant. 

^^  JosBPH  Ellis. 
"No.  11.  Stewart-street,  Spitalfields,  London. 
Indorsed — ^  Thomas  DarrelK 

**Mr.  Phillip  Gresley,  Esq.  Salworth.'' 

This  was  enclosed  in  a  cover  and  sent  by  a  messenger  to 
the  Worcester  bank. 

The  case  was  very  clearly  proved,  and  it  appeared  that 
the  deceit  was  discovered  before  any  money  was  paid.  The 
instrument  being  imperfect  either  as  a  draft  or  bill  of  ex- 
change,  the  prisoner  could  not  be  indicted  for  forgery:  and 
the  statute  of  the  30th  G.  2.  c.  24,  which  makes  it  an  offence 
against  the  law  to  obtain  money  by  false  pretences,  &c.,  not 
extending  to  the  attempt  to  obtain  money  by  such  pretences, 
the  learned  Baron  submitted  to  the  consideration  of  the  judges 
a  question  whether  the  circumstances  of  this  case  amounted 
to  an  indictable  offence. 

The  question  intended  to  be  brought  before  the  judges, 
was,  whether  an  attempt  to  commit  a  misdemeanor  created 
by  statute,  was  itself  a  misdemeanor  as  it  is  if  the  misde- 
meanor attempted  to  be  committed,  be  a  misdemeanor  at 
common  law  according  to  Rex  v.  Scholfield.  (a)  But  upon 
taking  the  case  into  consideration  in  Easter  term,  28th  April 
1806,  it  appeared  that  the  paper  above  stated  was  not  on  the 
face  of  it  addressed  to  or  drawn  on  any  person,  and  was  ap- 
parently written  by  a  very  ignorant,  illiterate  person;  and 
the  judges,  who  (except  Lord  Ellenborough)  were  all  present, 
were  of  opinion,  that  the  conviction  was  wrong,  on  the 
ground  that  the  paper  did  not  purport  to  be  an  order  for 
money,  as  stated  in  the  indictment  They  did  not  therefore 
go  into  the  point  intended  to  be  made,  (i) 

• 

(«)  Cald.  397. 

\h)  In  a  noto  npon  this  eaie  by  Le  Blanc,  X,  a  ^.  is  made  whether,  if  this  paper, 
thoBffh  not  directed  or  addreesed  to  any  person  as  a  drawer,  had  been  presented  to  a 
banlier  with  whom  the  person  whose  name  appeared  as  the  drawer,  kept  oash,  with  intent 
to  obtain  payment  of  it  as  a  draft  of  such  person,  it  would  not  hafe  fitUen  within  the  de» 
scriptioo  of  a  bill  of  eiehange,  or  order  lor  poymont  of  money,  and  sobjeoted  the  uttemr 
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*Rex  r.  James  Martin  and  John  Tajlor. 

Burglary.  InhabiUncy  of  the  hoaae.  Where  the  owner  has  never  by  himself,  or  by  any 
of  bii  family,  alept  in  the  hoaae,  it  ia  not  hia  dvellin^-booae  ao  as  to  make  the  br^in^ 
thereof  barglary,  though  he  has  used  it  for  his  meals  and  all  the  parposes  of  his  busi- 
ness. 

THE  prisoners  were  tried  before  Mr.  Baron  Graham,  at 
the  Lent  assizes  for  the  county  of  N(»lhampton,  in  the  year 
1806,  on  an  indictment  for  a  burglary  committed  on  the  19th 
of  December,  1805,  in  ttie  dwelling-house  of  one  Samuel 
Clayson. 

It  appeared  from  the  evidence,  that  the  prisoners  and 
Others  connected  with  them,  had  broken  open  the  house  in 
the  night  and  stolen  drapery  and  hosiery  goods  to  the  amount 
of  considerably  more  than  200/.  But  an  objection  was  taken 
that  the  shop  from  whence  the  goods  were  taken,  was  not 
the  dwelling  house  of  the  prosecutor;  and  though  the  objec-* 
tion  appeared  to  the  learned  judge  to  have  weight,  he  thought 
it  proper  in  a  case  attended  with  circumstances  of  conside** 
rable  aggravation  to  overrule  it.  The  case  being  left  to  the 
jury,  they  found  the  prisoners  guilty;  and  sentence  of  death 
was  passed  upon  them;  but  the  point  was  saved  for  the  con- 
sideration of  the  judges. 

The  house  was  to  all  intents  and  purposes  a  complete 
dwelling-house,  if  it  could  under  the  circumstances  be  con- 
sidered as  inhcAited^  upon  which  question  the  point  arose. 

The  house  stood  in  a  street  in  Wellingborough,  in  the 
range  of  houses,  the  entry  from  the  street  being  by  a  com- 
mon door-way.  The  inside  of  the  house  consisted  of  a  shop 
and  parlor,  from  whence  the  goods  were  taken,  and  a  stair- 
case leading  to  a  room  over  the  shop  in  which  there  was 
bedding,  but  it  was  not  fitted  up.  The  prosecutor  took  it 
about  two  years  before  the  offence  was  committed,  and  made 
several  alferations  in  it,  intending  to  have  married  and  lived 
in  it:  but  continuing  unmarried,  and  his  mother  living  in  a 

of  it  to  a  oapltal  oonTiction.  And  upon  the  point  intended  to  tiave  been  raised,  the  learned 
jod^  intimates  a  strong  opinion,  that  an  attempt  to  commit  a  statutable  misdemeanor  ia 
M  much  a  iaisdemeanor  as  an  attempt  to  commit  a  oommoo  law  misdemeanor. 
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house  next  door  but  one^  he  slept  every  night  at  her  house. 
Every  rooroing  he  went  to  his  house,  transacted  his  business 
in  the  shop  and  parlor,  and  dined  and  entertained  his  friends 
and  passed  the  whole  day  there,  considering  it  as  his  only 
^faome.  When  he  first  bought  the  house  he  had  a  [  ^109  ] 
tenant,  who  quitted  it  soon  afterwards,  and  since  that  time  no 
person  had  slept  in  it. 

The  question  reserved  for  the  opinion  of  the  judges  was, 
iMrhether  this  sort  of  inhabiting  was  sufficient  to  make  the 
house  the  prosecutor's  dwelling-house. 

In  Easter  term  28th  April,  1806,  at  a  meeting  of  all  the 
judges  (except  Lord  Ellenborough)  the  conviction  was  held 
wrong,  the  house  not  being  a  dwelling-house. 


Rex  V.  William  Allison  cdias  Wilkinson. 

Bigamy.  If  the  marriagea  arc  proved  by  a  person  present  at  them,  it  is  not  necessary  to 
prove  the  registration,  or  license,  or  banns.  And  it  seems  tliat  the  assuming  a 'fictitious 
name  upon  the  second  marriage  will  not  prevent  the  offence  from  being  complete. 

THE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at 
the  York  Lent  assizes,  in  the  year  1806,  upon  an  indictment 
for  bigamy,  in  marrying  Ann  Epton,  on  the  33d  of  May, 
1804,  Jane  his  former  wife  being  then  living. 

It  was  proved  by  a  person  of  the  name  ofPage,  with  whom 
the  prisoner  formerly  lived  as  a  servant,  that  he  was  present 
at  the  celebration  of  the  marriage  between  the  prisoner  and 
Jane  Chaplin,  at  the  parish  church  of  Ulroome,  on  the  27th 
of  February,  1798.  They  were  married  by  the  curate  of  the 
parish.  The  prisoner  quitted  the  service  of  the  witness  at 
the  following  May-day,  and  he  had  not  known  much  of  the 
parties  since  that  time;  but  Jane  was  living  on  the  8th  of 
October,  1805,  on  which  day  he  saw  her. 

Another  witness  proved  that  he  was  present  at  the  pri- 
ncr's  second  marriage  with  Ann  Epton.  They  were  married 
at  the  parish  church  of  Ottringham,  by  the  curate  of  the 
parish,  on  Whit- Wednesday,  1804,  the  prisoner  then  going 
by  the  name  of  Wilkinson.  The  witness  was  there  merely 
from  curiosity.  They  lived  together  afterwards  as  man  and 
wife. 
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.  Jane,  the  first  wife  died  on  the  1st  of  December,  1805. 

The  jury  convicted  the  prisoner;  but  Ghambre,  J.  respited 
the  judgment,  from  a  doubt  whether  this  evidence,  without 
[  *110  ]  any  *proof  of  the  registration  of  either  marriage, 
or  of  any  license  or  publication  of  banns,  was  sufficient  to 
support  a  conviction. 

At  a  meeting  of  al]  the  judges  (except  Lord  EUenboroagh} 
in  Easter  term,  28th  April,  1806,  the  conviction  was  held 
right,  (a) 


Rex  r.  Joseph  Rowley. 

45  O,  3.  e.  89.  t.  6.    Poff«etndn  of  forged  bank  notes  within  this  itatnte. 

The  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
Warwick  Lent  assizes,  in  the  year  1 806,  on  an  indictment 
on  the  45  G.  3.  c.  89.  s.  6.  The  indictment  followed  the 
words  of  that  section  so  far  as  relates  to  the  offence  charged, 
viz:  "  That  the  prisoner,  on  the  29th  of  September,  1804, 
knowingly  and  wittingly  had  in  bis  possession,  and  custody, 
six  forged,  and  counterfeited  one  pound  bank  of  England 
notes,  knowing  the  same  to  be  forged.'' 

The  words  of  this  clause  as  far  as  they  relate  to  the 
offence  charged,  are,  "  or  shall  knowingly,  or  wittingly  have 
in  his,  her,  or  their  possession,  or  custody,  or  in  his,  her,  or 
their  dwelling-house,  out-house,  lodgings,  or  apartments,  any 
forged,  or  counterfeited  bank  note,  bank  bill  of  exchange,  or 
bank  post  bill,  or  blank  bank  note,  blank  bank  bill  of  ex- 
change, or  blank  bank  post  bill,  knowing  the  same  to  be 
forged  or  counterfeited,  without  lawful  excuse,  the  proof 
whereof,  shall  be  upon  the  person  accused;  every  person,  or 
persons,  so  offending,  and  being  thereof  convicted,  according 
to  law,  shall  be  adjudged  a  felon,  and  be  transported  for  the 
term  of  fourteen  years.** 

The  case  rested  principally  on  the  evidence  of  one  Samuel 
Waring,  a  man  employed  by  the  solicitor  for  the  bank  to 
detect  the  prisoner  as  a  notorious  character;  but  his  account 

(«)  See  Mary  Norwood*8  eaM,  Eut,  P.  C.  470.    Morris  o.  Miller,  4  Burr.  2057. 
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was  coofirmed  in  so  many  particulars  as  to  leare  no  doubt 
of  the  truth  of  it. 

The  bank  notes  in  question,  were  not  found  upon  any 
search,  in,  or  about  the  prisoner's  person,  or  in,  or  about  his 
bouse,  or  ^lodgings,  and  could  therefore  only  be  in-  [  *111  ] 
ferred  to  have  been  in  his  possession  from  the  circumstances 
under  which  the  witness  received  them. 
Samuel  Waring,  gave  this  account  as  follows: 
Having  undertaken  to  detect  the  prisoner,  he  applied  to 
him  in  August,  1804,  at  his  shop,  in  Birmingham,  and  first 
bought  and  received  of  him,  two  one  pound  forged  bank  of 
England  notes,  paying  for  them  five  shillings  a-piece.     At 
the  constable's  request,  he  went  again  to  the  prisoner's  shop, 
on  the  6th  of  August,  and  not  finding  him,  he  went  to  him  at 
a  public-house,  between  four  and  five  o'clock  in  the  evening, 
and  asked  for  more  bank  notes,  upon  which  the  prisoner  said 
be  could  not  have  them  just  then.    The  prisoner  then  went 
out,  and  came  back  agam,  and  on  his  return,  asked  the  wit* 
ness  to  follow  him.    They  went  together,  and,  going  up  a 
place  called  The  Gullett,  the  prisoner  gave  him  three  one 
pound  forged  bank  notes,  for  which  he  gave  him  fifteen  shil- 
lings.   On  the  20th  of  September  following  he  applied  to  the 
prisoner  for  more  notes,  at  his  work  shop,  upon  which  the 
prisoner  said  he  could  let  him  know  about  one  o'clock,  whe- 
ther he  could  have  them  or  not,  and  he  was  to  call  again. 
He  went  again  to  the  prisoner's  shop,  about  three  o'clock  in 
the  afternoon,  and  asked  if  he  could  have  the  notes:  the  pri- 
soner said  he  could;  and  they  agreed  to  go  to  the  Coach  and 
Horses,  about  twenty  yards  from  the  shop,  and  he  went  in  first, 
the  prisoner  following,  as  it  was  agreed.  The  prisoner  joined 
the  witness  in  about  ten  minutes  when  the  witness  told  him  he 
should  like  to  have  half  a  dozen  notes:  the  prisoner  said  he 
had  got  a  dozen  one  pound  notes  ready  for  him,  when  the 
witness  told  him  he  could  have  but  half  a  dozen,  as  he  had  not 
money  to  pay  for  more,  and  he  then  paid  the  prisoner  a  one 
pound  Birmingham  note,  a  five  shilling  workhouse  ticket,  and 
two  half  crown  tickets.    The  prisoner  then  went  out,  as  he 
said  to  fetch  the  bank  notes,  and  he  was  gone  about  half  an 
hour.    Upon  his  return,  he  said  he  had  put  the  notes  in  an  old 
shoe  in  a  bushy  in  Joiner^s  Lane^  near  an  old  garden  door  which 
he  described.  The  prisoner  and  the  witness  went  together;  the 
witness  up  the  lane  to  seek  for  the  notes;  and  the  prisoner  fol- 
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lowed  two  or  three  minutes  after.  The  witness  did  not  ob- 
serve the  prisoner  following  him;  but  while  the  witness  was 
looking  for  the  notes,  the  prisoner  came  up  to  him,  and  picking 
[  *112  ]  up  a  stone,  threw  it  into  a  bush,  and  said  ^there 
they  are.  The  witness  examined  the  place  where  the  stone 
fell,  and  found  six  one  pound  forged  bank  notes  in  an  old  shoe. 

This  was  the  whole  evidence  to  prove  that  the  prisoner 
had  these  six  forged  bank  notes  in  his  possession. 

It  appeared  upon  the  cross-examination  and  other  evidence, 
that  it  had  been  suspected  that  the  prisoner  had  been  supplied 
with  these  forged  notes  by  a  person  of  the  name  of  Jennings, 
and,  as  it  was  not  improbable  that  the  prisoner  might  have 
obtained  the  notes  in  question  from  some  third  person,  the 
learned  judge  left  it  to  the  jury  to  draw  their  own  conclusion 
from  the  evidence,  whether  the  notes  were  put  id  the  shoe  by 
some  third  person  without  the  prisoner's  having  handled 
them,  or  whether,  in  getting  to  the  place  where  they  were 
found,  they  had  not  passed  through  his  hands:  telling  the 
jury  that,  as  then  advised,  he  thought  that  if  they  were  of 
opinion  that  the  prisoner  had  the  notes  at  any  time  in  their 
passage  thither  in  his  own  hands,  he  must  be  said  to  have 
nad  them  in  his  possession  within  the  meaning  of  the  statute. 
The  jury  under  that  direction  found  the  prisoner  guilty;  but 
objection  having  been  made  that  the  statute  applied  only  to 
the  case  of  forged  bank  notes,  found  upon  search  in  the  actual 
possession,  or  custody  of  the  party,  or  in  his  dwelling-house, 
&c.;  the  learned  judge  thought  it  a  fit  case  to  be  further  con- 
sidered; and  it  was  accordingly  submitted  to  the  opinion  of 
the  judges,  upon  the  point,  whether  the  possession  which  the 
prisoner,  upon  the  finding  of  the  jury,  had  of  these  notes  in 
passing  them  to  the  place  where  they  were  found,  was  such  a 
possession  of  them  as  is  meant  by  this  statute. 

In  Easter  term,  28th  of  April,  1806,  all  the  judges  (except 
Lord  Ellenborough)  being  present,  it  was  held  that  the  con- 
viction was  right;  the  witness  having  said  that  the  prisoner 
had  told  him  tHat,  ^  he  had  put  the  notes  in  an  old  shoe^  &lc.^ 
And  the  judges  seemed  to  think  that  every  uttering  included 
having  in  custody  and  possession  within  this  statute;  and 
some  thought,  that  without  actual  possession,  if  the  notes 
had  been  put  in  any  place  under  the  prisoner's  control,  and 
by  his  direction,  the  result  would  have  been  the  same. 
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*Bex  t^*  William  Davis  and  John  Hall, 

HeU  nol  to  be  sufficient  to  make  a  person  a  principal  in  ottering  a  forged  note,  that  he 
oame  with  the  atterer  to  tiie  town  where  it  was  uttered,  went  out  with  him  from  the  inn 
at  wUch  they  had  pot  opa  little  beibre  he  ottered  it,  joined  him  again  in  the  steeet « 
short  time  after  the  uttering,  and  at  some  little  distance  from  the  place  of  uttering,  and 
ran  wtnj  when  the  ottersr  was  ^prehended. 

THIS  case  was  tried  before  Mr.  Baron  Graham^  at  the 
spring  assizes  for  the  town  of  Nottingham,  in  the  year  1 806. 
The  iodictmeDt  charged  the  two  prisoners  with  uttering  a 
fi>iged  promissory  note,  of  the  Stourbridge  and  Kromsgrove 
Bank,  for  ton  pounds,  purporting  to  be  signed  by  Thomas 
Biggs,  for  Francis  Rufford  and  ^nioraas  Biggs,  knowing  it  to 
be  forged,  with  intent  to  defraud  the  said  Francis  Rufford  and 
Thomas  Biggs,  and  also  one  Martin  Roe,  to  whom  the  note 
was  uttered. 

The  case  was  clear  as  to  the  prisoner  Davis,  and  the  only 
doubt  was  as  to  the  part  taken  by  the  prisoner  Hall.  It  ap* 
pcared  that  Davis,  Hall,  and  another  man,  who  escaped,  came 
together  on  horseback,  to  the  Sun  Inn,  at  Nottingham,  on  the 
30th  of  November,  1805,  about  two  o^clock  in  the  afternoon, 
and  put  up  their  horses  in  a  three-stalled  stable.  The  man 
who  was  unknown  went  first  out  of  the  yard  of  the  inn,  and 
Davis  and  Hall  went  out  together  a  short  time  afterwards. 

At  about  half-past  four  o'clock  on  the  same  day,  Davis 
came  alone  to  the  shop  of  one  Martin  Roe,  and  bought  some 
silk  handkerchiefs,  for  the  sum  of  two  pounds  dghteen  shil-* 
lings,  and  paid  for  them  by  the  note  in  question,  receiving  in 
change  seven  pounds  two  shillings,  part  of  such  change  being 
a  five  pound  note,  and  the  rest  silver  and  small  gold :  and 
Davis  then  left  the  shop.  Shortly  afterwards  Roe,  having 
808(ticion  as  to  the  note  received  of  Davis,  sent  his  shopman 
in  search  of  him;  and  went  himself  to  a  Mr.  Mills,  another 
shopkeeper,  in  a  place  called  Long  Row,  adjoining  the  market 
place,  where  Davis  was  found,  having  been  detained  by  Mr. 
Milts,  to  whom  he  had  uttered  another  note  of  the  same  kind 
as  that  paid  to  Roe,  and  who  suspected  the  note  to  be  forced* 

Davis  on  being  expostulated  with,  affected  indiflbrenee,  and 
15 
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8aid,tbat  if  Roe  would  go  with  him  be  would  return  the  goods 
and  the  change.  Both  the  notes  were  then  returned  to  Davis; 
and  be  walk^  out  of  Mill's  shop,  accompanied  by  Roe,  and 

Proceeded  down  the  Long  Row,  straight  towards  the  Sun  Inn. 
lills,  and  Kilburn  a  constaMe,  followed  close  behind.  In 
[  *1 14  ]  ^passing  a  place  called  Thurland's  passage,  which  was 
about  two  hundred  yards  from  Mills's  shop,  about  one  hundred 
aud  fifty  from  the  shop  of  Roe;  and  about  twelve  yards  from 
the  Sun  Inn,  Davis  stepped  from  the  carriage  road  to  the  cause- 
way, and  there  spoke  to  a  man  who  was  standing  upon  the 
causeway,  and  to  whom  he  came  quite  close  putting  his  fsce 
close  to  him.  This  man,  who  afterwards  turned  out  to  be  the 
prisoner  Hall,  then  joined  Davis,  and  passed  on,  together  with 
Davis  and  Roe,  to  the  Sun  Inn,  and  entered  the  yard,  when  Kil- 
burn the  constable  seized  Davis,  and  instantly  handed  him  over 
to  the  custody  of  Mills,  in  order  to  pursue  Hall,  who  ran  up  the 
yard  towards  the  three-stalled  stable,  and  was  apprehended 
by  Kilburn,  just  as  he  got  to  the  stable  door.  Kilburn  lost 
sight  of  him  for  a  moment  when  he  turned  a  comer  almost 
close  to  the  stable  door  which  was  then  open.  Under  the 
horse  which  was  furthest  from  the  stable  door  was  found  a 
handkerchief  wrapped  up  as  a  bundle,  and  it  was  proved  that 
a  person  from  the  door- way  might  have  thrown  it  over  tho 
sides  of  the  stalls  to  the  place  in  which  it  was  found. 

The  bundle  was  secured  and  produced  in  court.  It  con- 
tained Stourbridge  and  Bromsgrove  notes  of  five  guineas  and 
ten  pounds,  to  the  amount  of  two  hundred  and  eighty-six 
pounds,  all  of  the  same  plate,  being  printed  checks  filled  up 
with  the  dates,  sums,  and  signatures  of  the  firm  and  entering 
clerks,  in  the  same  manner  as  the  note  in  question.  The 
whole  were  proved  to  be  forged;  as  well  as  the  two  notes 
uttered  at  Nottingham,  and  several  others  uttered  by  Davis 
at  different  places  in  bis  way  from  Birmingham  to  Notting- 
ham. 

It  appeared  that  the  prisoners  had  aflTected  ignorance  of 
each  other;  but  their  intei'course  at  Birmingham  and  at  the 
inn  at  Nottingham  was  clearly  proved.  The  time  which 
elapsed  between  Davis^s  uttering  the  forged  note  at  Roe's 
shop,  and  his  being  joined  by  Hall  at  Thurland's  passage,  was 
about  fifteen  or  twenty  minutes. 

It  further  appeared,  that  on  the  17th  of  November  the. 
office  of  a  Birmingham  stage  coach  had  been  broken  open, 
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and  a  parcel  of  blank  checks,  which  had  been  sent  from'  Lon- 
don directed  to  the  Bromsgrove  and  Stourbridge  bank;  had 
been  unlocked,  and  many  blank  checks  of  the  same  kind  with 
those  produced  had  been  stolen. 

^LFpon  this  evidence,  the  only  doubt  being  as  to  [  *115  ] 
Hairs  concurrence  io  the  act  of  uttering  the  forged  note  in 
question,  the  learned  judge  left  it  to  the  jury  to  consider, 
whether  from  thd  circumstances  stated  they  were  satisfied, 
not  only  that  the  prisoners  came  with  the  concerted  purpose 
of  putting  off  these  notes,  but  that  Hall  was,  at  the  time  of 
the  uttering  of  the  note  in  question,  so  disposed,  and  so 
near  at  hand,  as  to  be  willing  and  ready  to  assist  in  the 
putting  it  off,  or  to  favor  Davis^s  escape  in  case  of  de- 
tection. 

The  jury  found  both  the  prisoners  guilty:  upon  which  a 
question  was  reserved  for  the  opinion  of  the  judges;  namely, 
whether  this  evidence  was  sufficient  to  affect  Hall  as  a  prin- 
cipal in  the  uttering  of  the  forged  note  in  question* 

In  Easter  term,  28th  of  April,  1806,  all  the  judges  (except 
Lord  Ellenborough)  being  present,  the  conviction  was  held 
wrong  as  to  Hall,  he  not  being  to  be  considered  as  present 
aiding  and  abetting,  (a) 


Rex  i^.  William  Wilson. 

BnrgUvT.  When  a  Mirant  bat  part  of  a  hooM  for  bis  own  ooeapatkiD,  and  the  mt  U  re- 
aenred  by  the  proprietor  for  other  purpoaea,  the  part  reserved  cannot  be  deemed  part  of 
the  aervant*a  dwelling- hooae;  and  it  wUl  be  the  aame  if  any  other  peraon  haa  partof  tho 
houae  and  the  rest  ia  reaenred. 

THE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
Warwick  Lent  assi^^s,  in  the  year  1806,  on  an  indictment 
for  a  burglary^  in  the  dwelling-house  of  George  Hinchcliffe,  at 
Birmingham* 

The  prisoner  was  convicted:  but  the  case  was  reserved  for 
the  opinion  of  the  twelve  judges,  upon  the  question  whether 

(a)  See  Rex  v.  Soarea  and  othera,  «ii<«,  p.  35.    Rex  «.  £lae  and  another,  EaaL  T.  1808. 
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the  place  brdcen  into  could  be  considered  as  the  dwellings 
bouse  of  George  Hinchlifie. 

[  *1 16  ]  ^George  HincbUffe  was  the  governor  of  the  work- 
house at  Birmingham,  appointed  by  the  guardians  and  over** 
seers  of  the  poor  of  one  of  the  parishes,  in  whom  certain  fiinds 
are  vested  by  act  of  parHament  for  the  benefit  of  the  poor.  Tbo 
workhouse  consists  of  a  lai^  building  in  a  court  yard,  sur- 
rounded with  a  wall;  the  entrance  to  the  court  is  by  a  por-* 
ter's  gate;  the  buikling  is  divided  into  two  winga  or  depart- 
ments, the  one  being  occupied  by  the  poor  people,  the  other 
by  the  governor  and  his  family;  and  the  part  which  the 
governor  occupies  is  entirely  detached  from  that  wl:ich  is 
occupied  by  the  poor,  except  that  their  victuals  are  dressed 
in  the  same  kitchen  which  he  uses  for  his  family;  and  he  has 
a  separate  door  to  that  part  of  the  building  which  he  occu- 
pies* The  whole  of  the  building,  which  is  called  the  gover- 
nor's house,  consists  of  two  parlors  and  a  sitting  room  below, 
three  bed-chambers  and  three  large  store-rooms  above,  and 
four  attics.  One  of  the  parlors  below,  which  is  betwixt  the 
two  other  rooms  on  the  same  floor,  is  appropriated  to  the 
business  of  the  trust,  and  is  called  the  office  or  clerk's  room, 
of  which,  the  clerk  keeps  one  key,  the  governor  keeping 
another,  to  secure  the  effects  in  case  of  fire,  and  his  servant 
cleans  and  takes  care  of  this  room;  and  those  on  each  side 
are  entirely  in  his  occupation. 

The  prisoner,  probably  with  others,  had  gotten  over  the 
outward  wall,  thrown  up  the  sash  of  this  parlor  or  office  win- 
dow, and  with  a  cratre  bit  bad  cut  two  round  holes  in  the 
window  shutter,  through  which,  by  putting  in  his  hand  and 
arm«  he  had  unhasped  and  let  down  the  cross-bar  on  the 
inside;  then  entering  the  room,  he  had  broken  open  the  chest 
in  which  the  trust  proper tv  was  kept,  and  stolen  notes  and 
money  to  the  amount  of  between  two  and  three  hundred 
pounds. 

The  governor  held  his  appointment  under  a  contract  with 
the  guardians  and  overseers  of  the  poor,  for  seven  years,  and 
was  paid  by  a  salary,  and  by  the  occupation  of  the  house  by 
himself  and  family  during  that  term:  the  guardians  and 
overseers  reserving  to  themselves  the  use  of  this  room  as  an 
office,  and  the  use  of  the  three  store-rooms  as  a  deposit 
for  the  clothes  and  other  effects  of  the  poor  of  the  work- 
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house.    The  governor  is  assessed  for  this  house,  with  the  ex- 
ception of  the  office,  store-rooms  and  kitchen. 

At  a  meeting  of  all  the  judges,  on  the  first  day  of  Trinity 
term,  1806,  the  majority  of  them  (Mansfield,  C.  J.  and 
Heath  *and  Grose,  Js.,  seeming  to  dissent)  were  of  [  *117  ] 
opinion  that  this  was  not  the  dwelling-house  of  the  governor; 
and  therefore  that  the  prisoner  was  improperly  convicted  of 
the  burglary,  but  was  subject  to  be  convicted  of  the  larceny. 
The  prisoner  was  therefore  to  be  recommended  to  the  crown 
for  a  pardon,  on  condition  of  being  transported  for  seven 
years. 


Case  of  the  Irish  Peer. 

An  Irish  peer  oa^ht  not  to  serve  upon  a  ^nd  jury  onlcM  he  ii  a  member  of  the  Home 

of  CominoD** 

LORD  HEADLEY,  a  peer  of  Ireland  not  in  parliament, 
attended  the  assizes  for  the  county  of  York,  to  serve  on  the 
grand  jury.  Chambre  J.  recollecting  that  Lord  Teignmouth 
had  attended  for  the  like  purpose  under  the  special  conmiis- 
sion  in  Surrey,  for  the  trial  of  Despard  and  others,  when  it 
was  thought  most  advisable  that  he  should  not  serve  (but 
without  expressly  deciding  whether  he  could  or  not,)  men- 
tioned the  instance  to  Lwd  Headley,  and  with  his  approba- 
tion bis  lordship^s  name  was  omitted  to  be  called.  And  a& 
instances  of  a  similar  kind  may  again  occur,  the  learned 
judge  stated  the  circumstance,  in  order  that  the  general  sense  < 
of  the  judges  upon  the  point  might  be  taken,  (a) 

On  the  first  oay  of  Trinity  term,  1806,  all  the  judges  (ex- 
cept Heath  J.)  being  present  at  Lord  EHenborough^s  cham- 
bers, this  matter  was  mentioned,  when  it  seemed  to  be  agreed 
by  all  of  them,  that  a  British  or  Irish  peer  ought  not  to  be  on 
a  grand  or  petit  jury,  except  an  Irish  peer  who  is  a  member 
of  the  House  of  Commons^  and  who  is,  to  all  intents  and  pur- 
poses, a  commoner,  (b) 

(a)  See  the  eot  of  Uaioo  39  Jt  40  G*.  3»  e.  G7,  the  fourth  and  het  pengnpheof  the  iborth 
article. 
(&)  iW.    Dyer,  314.  bw  Fill.  N.  a  384  writ  Iff  iMii  peiMfiiit  ill  Mi«i«  ct  jwvf^ 
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*Rex  V.  Cornelius  Van  Muyen. 

Larceny.  The  master  of  a  Pniaaian  vessel  captared  by  a  British  ship  and  carried  into  the 
port  of  Weymouth  held  not  to  be  guilty  of  larceny  in  taking  goods  from  the  vessel 
under  the  particular  circumstances,  there  being  no  evidence  that  he  took  them  tor  the 
purpose  of  converting  tlicm  to  his  own  private  use. 

THE  prisoner  was  tried  before  Mr.  Justice  Chatnbre,  at 
the  summer  assizes  for  Dorsetshire,  in  the  year  1806,  upon 
an  indictment  for  stealing  linen,  geneva,  and  other  articles,  in 
a  vessel  called  the  Paulina  Maria,  in  the  port  of  Weymouth, 
a  port  of  entry  and  discharge,  contrary  to  the  statute. 

The  goods  specified  in  the  indictment  composed  part  of  the 
cargo  of  the  Paulina  Maria,  a  Prussian  ship^  of  which  the 
prisoner,  a  native  of  the  United  Provinces,  but  a  subject  of 
Prussia,  was  master,  and  which  had  been  captured  by  a  Brit- 
ish ship  called  the  Diana. 

The  first  count  of  the  indictment  alleged  the  property  of 
the  goods  to  be  in  the  owners  of  the  Diana ;  the  second  county 
in  the  master  of  the  Diana ;  the  third  count,  in  the  agents  of 
the  Diana ;  the  fourth  count,  in  one  Saxton,  who  bad  been 
appointed  the  shipkeeper  for  the  prize;  and  the  fifitb  count,  in 
the  King. 

The  Paulina  Maria  was  taken  under  Prussian  colors,  on 
the  6th  of  October,  1805,  betwijct  which  day  and  the  9th  of 
October  she  was  brought  into  Weymouth.  She  was  taken 
on  suspicion  of  being  Dutch  property.  The  Diana  had  letters 
of  marque  and  reprizal  granted  to  her  on  the  8th  of  October, 
but  they  were  not  against  Prussian  vessels.  On  the  8th  of 
November,  1805,  there  was  a  decree  in  the  Court  of  Admi- 
ralty for  restitution ;  on  the  6th  of  April,  1806,  an  embargo 
was  laid  on  Prussian  vessels;  on  the  14th  of  May  following, 
His  Majesty's  proclamation  issued  for  reprizals  against  Prus-^ 
sia;  and  on  the  16th  of  July  the  court  of  admiralty  rescinded 
the  decree  of  restitution  of  the  8th  of  November,  pronounced 
the  vessel  and  cargo  at  the  time  of  the  capture  to  have  be- 
longed to  Prussian  owners,  and  condemned  them  as  prize  to 
the  king  taken  before  the  commencement  of  hostilities  against 
Prus»ift» 
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It  appeared  that  the  prisoner,  who  had  lodgings  in  Wey- 
mouth, went  sometimes  on  board  the  prize^  and  was  seen  there 
on  the  10th  or  1 1th  of  July*  About  nine  of  the  crew  and  two 
custom  house  officers  were  kept  on  board ;  the  cargo  was  kept 
below  the  main  hatches,  which  were  locked  up,  and  Saxton, 
who  on  the  '^lOth  of  October,  1805,  wasappointed  the  [  ^1 19  ] 
ship-keeper,  kept  the  keys  of  the  hatches.  Betwixt  the  1 0th 
or  llth  and  the  16th  of  July,  the  property  in  the  indictment 
was  conveyed  away  from  the  ship,  some  violence  having  been 
used  in  breaking  a  bulk-head  to  get  at  part  of  it;  and  the  loss 
was  discovered  on  the  15th,  on  which  day  the  prisoner  had 
purchased  two  trunks,  ^nd  on  the  same  day  had  sent  the 
trunks  to  a  carrier  to  be  forwarded  to  London,  the  direction 
being  of  the  prisoner's  hand-writing.  On  the  14th,  some  sea 
chests  directed  in  the  same  manner  had  also  been  sent  by 
the  prisoner  to  the  same  carrier*  The  chests  and  trunks 
were  forwarded  to  Dorchester,  to  the  warehouse  of  the  Lon- 
don carrier  there  on  the  15th  and  the  16th,  on  which  latter 
day  a  search  was  made  at  the  carrier's  warehouse  at  Dor- 
chester, and  great  part  of  the  stolen  property  was  found  in 
the  trunks  and  chests;  and  some  Prussian  colours,  which  the 
prisoner  on  his  apprehension  said  he  had  taken  from  the  ship, 
were  also  found  on  searching  his  lodgings  at  Dorchester. 

The  prisoner  was  found  guilty;  but  upon  a  doubt  whether 
his  regaining  the  possession,  in  the  manner  above  described,  of 
the  goods  which  had  belonged  to  his  owners,  and  had  been 
entrusted  to  his  care  as  master  of  the  vessel,  could  be  consi- 
dered as  a  larceny,  Chambre  J.  forbore  to  pass  sentence,  and 
reserved  the  point  for  the  opinion  of  the  judges. 

At  a  meeting  of  all  the  judges  (except  Mansfield  C.  J.  and 
Heath  J.)  In  Michaelmas  term,  15th  of  noveraber,  1806,  the 
majority  of  them  seemed  to  think  that  if  the  prisoner  had 
taken  the  goods  for  the  purpose  of  converting  them  to  his 
own  private  use,  it  would  have  been  larceny,  but  not  other* 
wise.  And  there  was  no  evidence  to  show  whether  he  took 
them  for  his  own  benefit,  or  for  his  owners. 

The  judges  did  not  come  to  any  formal  decision  on  the 
point,  and  no  judgment  was  given;  but  it  was  agreed  to  be 
proper  that  the  prisoner  should  be  recommended  for  a  free 
pardon. 
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^  Rex  t^.  Qeorge  Hough* 

Evidenoe  of  uttering  a  bill  of  ezchmnge  knowing  it  to  be  forged.  And  other  forged  bills 
upon  the  same  houto  which  were  found  upon  the  prisoner  at  the  time  of  his  apprehen- 
sion, held  to  be  admissible  as  evidence  of  guilty  knowledge. 

THE  prisoner  was  tried  and  convicted  before  Mr«  Baron 
Sutton,  at  the  summer  assizes  for  the  county  of  York,  in  the 
year  1806,  upon  an  indictment  for  forgery.  The  first  count 
of  the  indictment  charged  the  prisoner  with  falsely  making 
and  counterfeiting,  &c«  a  certain  bill  of  exchange  as  follows: 

«  No.  15.  98/.  Liverpool^  Feb.  1806. 

^'  Three  months  after  date,  pay  to  the  order  of  Mr.  Peter 
Migginsy  ninety-eight  pounds,  value  received. 

^^  Jakes  Hbastinos. 
**  Sir  James  Esdaik^  Esdathj  and  Hamniet. 
Bankers,  London.^^ 

with  intention  to  defraud  John  Green.  The  second  count 
was  for  uttering  the  forged  instrument  knowing  it  to  be  forged: 
and  the  third  and  fourth  counts  were  the  same  as  the  first 
and  second,  except  that,  in  setting  out  the  bill,  tlie  figures 
^^  93,178.  Mb.y  7, 161,'^  were  inserted,  and  which  figures  had 
been  written  on  the  bill  by  the  witnesses  examined  in  order 
to  identify  the  same.  There  was  no  count  in  the  indictment 
for  forging  the  indorsement  of  the  payee,  Peter  Higgins,  or 
uttering  the  bill  knowing  such  indorsement  to  be  a  forgery. 
The  prosecutor,  John  Green,  a  copperas  manufacturer, 
stated,  that  on  the  14th  of  February,  1806,  the  prisoner  came 
to  his  works  to  purchase  eight  tons  of  copperas,  representing 
himself  to  be  a  dyer  and  printer,  and  to  want  the  copperas 
for  his  own  use.  Green  sold  him  six  casks  at  eleven  pounds 
ten  shillings  per  ton,  amounting  in  the  whole  to  fifty  pounds, 
and  the  prisoner  tendered  in  payment  the  above-mentioned 
bill  for  nmety-eight  pounds,  (this  being  at  a  public-house,  at 
Halifax,  where  several  persons  were  present,)  Green  told  the 
prisoner  he  did  not  like  the  bill,  as  he  did  not  know  either 
the  drawer  oi  indorser;  and  showed  the  bill  to  several  persons 
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in  the  room;  and  requested  the  prisoner  to  give  him  a  smaller 
bin  nearer  the  amount  of  his  demand,  to  which  the  prisoner  an- 
swered, that  he  had  not  a  smaller  bill  by  him.  Green  then  asked 
him  if  lie  knew  the  *drawer  of  th^  bill,  James  Heast-  [  *121  ] 
ings,  of  Liverpool;  and  the  prisoner  said  that  James  Heastings 
was  a  merchant  at  Liverpool,  and  he  did  not  know  much  about 
him;  upon  which  Green  asked  the  prisoner  if  he  (the  prisoner) 
had  indorsed  the  bill,  and  the  prisoner  said  he  had,  and  that 
his  name  was  upon  it*  Green  then  asked  the  prisoner  if  he 
knew  Peter  Higgins,  the  first  indorser,  to  which  the  prisoner 
replied  that  he  knew  him  very  well,  that  Peter  Higgms  kept 
a  large  cotton  warehouse  in  Manchester,  and  was  also  a  large 
inanufacturer  of  cotton  goods,  and  that  be  (the  prisoner)  had 
taken  the  bill  of  Higgins  for  printing  calicoes,  and  that  being 
a  printer  and  dyer,  he  wanted  the  copperas  for  his  own  use. 
Green  then  took  the  bill  upon  the  prisoner's  representation 
of  Peter  Higgins,  and  gave  the  prisoner  forty-two  pounds 
nine  shillings,  the  difference  between  the  amount  of  his  de- 
mand and  the  bill.  The  bill  was  sent  to  town  for  acceptance 
and  returned  to  Green  unaccepted;  upon  which  he  went  im- 
mediately to  Manchester  to  discover  the  prisoner  and  Peter 
Higgins,  the  first  indorser;  he  made  use  of  the  Directory,  and 
went  to  the  Manchester  bank,  and  to  most  of  the  principal 
houses,  but  could  hear  of  no  person  of  the  name  of  Peter 
Higgins  answering  the  description  the  prisoner  had  given. 
There  were  persons  of  the  name  of  Higgins,  cotton  manu- 
facturers, but  none  in  that  line  of  the  name  of  Peter  Higgins, 
nor  did  the  person  of  whom  he  enquired  know  any  person  of 
the  name  of  Peter  Higgins  in  that  line.  He  made  enquiries 
also  after  the  prisoner,  and  found  his  house  and  family,  but 
could  not  fina  him,  and  never  saw  him  afterwards  until  he 
was  apprehended  in  the  month  of  June. 

A  witness,  Joseph  Nadin,  (a  constable  in  Manchester), 
proved  that  he  had  a  warrant  to  apprehend  the  prisoner  on 
this  charge,  and  had  known  him  two  or  three  years  before; 
that  the  prisoner  was  a  dyer,  and  had  a  small  dye-house  at 
Manchester;  and  the  witness  had  gone  repeatedly,  from  the 
month  of  February  to  the  month  of  June,  to  the  prisoner's 
house,  to  apprehend  him,  but  could  hear  nothing  of  him* 
When  the  prisoner  was  apprehended,  there  was  found  upon 
him  a  pocket-book,  containing,  amongst  other  things,  three 
other  bills  drawn  upon  Sir  James  E^laile  &  Co.;  ode  by  a 
16 
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William  Newmao;  the  other  two  by  a  Thomas  Walters;  and 
a  clerk  io  Sir  James  fisdaile^s  bouse  was  called  and  proved 
that  there  was  no  customer  of  that  house  either  of  the  name 
of  James  Hoastings,  William  Newman^  or  Thomas  Walters. 

[  *122  ]  *Tbe  production  of  the  two  latter  bills  was  objeet* 
ed  to  on  the  part  of  the  prisoner  qn  the  ground  that  they 
were,  the  subject  of  a  distinct  charge^  but  the  learned  judse 
overruled  the  objection  on  the  ground  of  its  being  proof  of  the 
^  scienter^  under  the  count  for  uttering. 

Nadin  further  proved,  that  there  was  no  person  at  Manches* 
ter,  of  the  name  of  Peter  Higgins,  answering  the  description 
the  prisoner  had  given:  but  that  there  was  a  man  of  the  name 
of  Peter  Higgins^  of  M anchester,  a  weaver,  then  in  Lancaster 
gaol  under  a  charge  of  forgery.  He  also  proved  that  he  had 
made  diligent  enquiry  at  the  post  office,  public  inns,  and  dif- 
ferent parts  of  the  town  of  Liverpool,  for  James  Heastings, 
but  could  not  hear  of  any  such  person. 

Another  witness,  of  the  name  of  Thompson^  an  attorney  at 
Halifax,  also  proved  his  having  made  search  and  enquiry  at 
Liverpool,  without  having  been  able  to  hear  of  any  person  of 
the  name  of  James  Heastings. 

The  jury  upon  this  evidence  found  the  prisoner  guilty:  but 
the  learned  judge,  having  a  doubt  whether  the  proof  was  suf- 
ficient, the  prosecutor  Ureen  having  taken  his  bill  upon  the 
credit  he  gave  to  the  name  and  description  of  Peter  Higgins, 
and  there  being  no  count  in  the  indictment  for  forging  the  in- 
dorsement of  the  name  of  Peter  Higgins,  or  for  uttering  the 
bill  knowing  the  indorsement  to  bo  forged,  respited  the  execu- 
tion, in  order  that  the  opinion  c^  all  the  judges  might  be  taken 
on  the  sufficiency  of  the  proof;  and  also  upon  the  admissi<m 
of  the  evidence  to  which  objection  was  taken. 

In  Michaelmas  tern),  15th  of  November,  1806,  all  the 
judges  (except  Mansfield  C.  J.  and  Heath  J.)  being  present, 
it  was  holden  that  the  conviction  was  right.  They  were  of 
opinion  (except  Sutton  B.  who  seemed  still  to  doubt  upon  this 
point^  that  the  evidence  was  quite  sufficient  to  support  the 
conviction  for  uttering  the  bill  knowing  it  to  be  forged;  and 
all  of  them  were  of  opinion  that  the  other  forged  bills  on  the 
same  house,  found  upon  the  prisoner  on  his  apprehensimi, 
were  properly  admitted  as  evidence  of  his  knowledge. 


.  ) 
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*Rex  t.  Richard  Curling  and  others. 

FintietOj  ilealin|r  a  ihtp**  anchor  and  cable  is  a  capital  offence  by  the  marine  laws,  and 
triable  «Bder the  98  Ani.a,the3d  G*.  3. «. 37.  not  extandinf  to  thie  eaae.  The  ateal- 
in^  ia  eqoaUv  an  offence,  though  the  maater  of  the  veaael  concnr  in  it,  and  though  the 
object  is  to  defhtod  the  underwriters,  not  the  owners. 

THE  prisoners  were  tried  at  the  Admiralty  sessions  at 
the  Old  Bailey,  io  Jaly,  1807,  before  Sir  William  Scott,  and 
Mr.  Justice  Le  Blanc,  on  an  indictment  consisting  of  three 
counts. 

The  first  count  charged  that  the  prisoners  on  the  23d  of 
January,  1807,  upon  the  high  seas  feloniously  and  piratically 
did  plunder,  steal,  take,  and  carry  away  sixty-five  fathoms 
of  cable  of  the  value  of  58/.,  and  two  hundred  weight  of  iron 
iff  the  value  of  10/.  the  goods  of  Joseph  Wales  and  Gam- 
ble Yeates  Bonner;  and  being  part  of  the  furniture  and 
tackle  of  a  vessel  called  the  traveller,  belonging  to  the  said 
J.  W.  and  6.  Y.  B.;  the  said  vessel  at  the  time  of  commit- 
ting the  said  felony  and  piracy  being  in  distress  upon  the 
high  seas,  against  the  statute,  &c. 

The  second  count  was  the  same  as  the  first,  only  charg«» 
ing  the  prisoners  with  destroying  the  said  cable  and  iron,  in- 
stead oi  plundering  and  stealing. 

The  third  count  charged  the  prisoners  with  feloniously  and 
piratically  stealing  sixty-five  fathoms  of  cable,  value  58/.,  and 
two  hundred  pounds  weight  of  iron,  value  lOA,  the  goods  of 
the  said  Joseph  Wales  and  Gamble  Yeates  Bonner,  upon 
the  high  seas,  within  the  jurisdiction  of  the  admiralty. 

The  jury  acquitted  the  prisoners  of  the  charges  in  the  two 
first  counts  of  the  indictmentt  and  found  them  guilty  on  the 
third  count. 

A  doubt  occurred  as  to  the  judgment  which  should  be 
given  on  this  conviction,  whether  capital,  or  as  for  a  grand 
larceny  where  the  prisoner  is  entitled  to  the  benefit  of  clergy* 

This  doubt  arose  on  the  construction  of  the  statute  39  G. 
3.  c.  37.  which  recites  the  statute  28  Hen.  8.  c«  15.,  and 
enacts  and  declares  that  all  and  every  ofiTence  and  offences 
which  shall  be  committed  upon  the  high  seas,  out  of  the  body 
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of  any  county,  shall  be  and  are  declared  to  be  offences  of  the 
same  nature  respectively,  and  to  be  liable  to  the  same  punish- 
ments respectively,  as  if  they  had  been  committed  upon  the 
shore,  and  shall  be  enquired  of,  heard,  tried,  and  determined 
[  *134  ]  and  adjudged,  in  the  *same  manner  as  treasons. 
Felonies,  and  murders,  and  confederacies  are  directed  to  be 
by  the  same  act.  (28  Hen*  8.  c.  15.) 

An  objection  was  also  taken  at  the  trial  by  the  prisoners^ 
counsel  (which  Le  Blanc  J.  over-ruled),  viz:  that  the  offence 
of  the  prisoners  was  not  larceny,  the  same  having  been  com- 
mitted by  them  jointly  with  the  master  of  the  ship,  not  for 
the  purpose  of  defrauding  the  owners,  but  of  defrauding  the 
underwriters  for  the  benefit  of  the  owners.  The  facts  ap- 
peared in  evidence  to  be  that  the  prisoners,  who  were  Deal 
lx>atmen  or  pilots,  and  had  been  applied  to  by  the  master  to 
take  the  ship  into  Ramsgate,  had,  in  collusion  with  the  mas- 
ter, cut  away  the  cable  and  part  of  an  anchor  which  had 
before  been  broken,  for  the  purpose  of  causing  an  average 
loss  on  the  underwriters;  having  previously  fastened  a  line 
to  the  cable  which  was  so  cut  in  order  that  some  of  their  con- 
federates, who  were  in  a  small  boat  alongside,  might  tow  the 
cable  and  broken  anchor  ashore  and  convert  them  to  their 
own  use^  which  they  did.  (a) 

In  Hilary  term,  January  20, 1807,  all  the  judges  (except 
Mansfield  C.  J.)  assembled  at  Lord  Ellenborough's  chambers, 
where  the  majority,  viz:  the  Chief  Baron,  Heath  J.,  Thomson 
B.,  Rooke  J.,  Laurence  J.,  Le  Blanc  J.,  and  Chambre  J., 
were  clearly  of  opinion  that  judgment  of  death  should  pass, 
the  statute  39  G.  3.  c.  37.  not  extending  to  this  case,  which 
was  capital  by  the  marine  laws,  and  triable  under  the  28 
Hen,  8.  But  Lord  Ellenborough,  Graham  B.,  Sutton  B.,  and 
Grose  J.,  were  of  a  different  opinion.  (5) 

(a)  See  Rex  v.  Mason,  East,  P.  C.  796.  S.  C.  8  Mod.  74 

lb)  By  28  H,  8.  c.  15.  ••  1.  it  ii  enacted,  that  all  treasons,  felonies,  robberies,  marther, 
«nd  confederacies,  hereafter  to  be  committed  in  or  upon  the  sea  whore  the  admiral  has,  or 
pretends  to  have,  jurisdiction,  shall  be  enquired,  heard,  tried,  and  determined  in  such 
places  as  shall  be  limited  bj  the  king's  oommission,  in  like  form  and  condition  as  if  any 
•oeh  offence  had  been  committed  on  land. 

§  3.  enacts,  that  for  treasons,  robberies,  felonies,  murders,  and  confederacies  done  upon 
the  sea,  the  offender  shall  not  be  admitted  to  have  the  benefit  of  his  clergy,  but  be  utterly 
excluded  thereof  and  from  the  same, 

1  Ed.  6.  e,  12.  «.  10.  enacts,  that  no  person  attained  or  convicted  of  murder  of  malice 
prepensed,  or  of  poisoning  of  malice  prepensed,  or  of  breaking  any  house  by  doy  or  night, 
any  person  being  therein  and  put  in  fear,  or  of  robbing  in  or  near  the  highway  or  stealing 
horses,  geldings,  or  mares,  or  taking  goods  out  of  a  parish  church,  shall  be  admitted  to 
have  dergys  and  that  in  lU  other  caaet  of  iblony,  other  than  suoh  as  are  before  mentioned. 
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*Rex  V.  James  Harding,  Thomas  Hayes,  Robert  Cooke 

and  Bichard  Mears. 


Laroeny  by  a  lenrBiit  Where  jiropertv,  which  the  prosecatora  had  boof  bt,  was  weighed 
oot  io  the  preeence  of  their  clerk  ana  delivered  to  their  carter*e  lerTant  to  cart,  who  let 
other  pcraooe  take  away  the  cart  and  dispoae  of  the  property  for  hia  benefit  jointly  with 
that  of  the  other  peraone:  Held,  that  the  oarter*a  aerfaDt,  as  well  aa  the  other  peisooe, 
waa  guilty  of  larceny  at  common  law. 

*  * 

THE  prisoners  were  tried  before  Mn  Justice  Lawrence  at 
the  Old  Bailey  January  sessions,  in  the  year  1807,  for  a  lar- 
ceny in  stealing  a  cart  and  13cwt.  of  barilla,  which  in  the 
first  count  were  charged  to  be  the  property  of  James  Bryant, 
and  in  the  second  count  to  be  the  property  of  Samuel  Cleaver 
and  Charles  Cleaver. 

Upon  the  evidence  it  appeared  that  Samuel  and  Charles 
Cleaver,  manufacturers  of  soap  in  Shoe  Lane,  on  the  7th  of 
January,  1 807,  employed  James  Bryant  a  master  carman  to 
cart  for  them,  from  the  London  Dock,  a  quantity  of  barilla 
which  they  had  bought,  but  which  had  not  been  delivered  to 
them,  but  was  then  lying  in  a  vessel  there;  that  Bryant  sent 
his  cart  and  two  •horses  under  the  care  of  the  prisoner  [  *125  ] 
Harding,  his  servant,  to  bring  the  barilla  to  the  house  of  the 
Cleavers,  in  Shoe  Lane;  that  Harding  went  to  the  Dock  with 
the  cart  and  horses,  where  38cwt.  of  the  barilla  was  taken 
from  the  vessel,  weighed  and  put  into  the  cart,  in  the  pre- 

an  peraona  ahaQ  have  the  benefit  of  derry  in  like  manner  aa  he  mi^ht  have  done  beforo 
the  1  BL  8, 

Moore,  756.  Case  1044.  Feb.  14.  3  Jk,  All  the  jaatioea  were  aaaembled  at  the 
hoose  of  the  Lord  Chahoellor,  at  York  Hooae,  to  give  their  reeolutiona  on  two  queatione 
ooDoerning  piratea.  The^Ertt,  if  clergy  ia  allowable  for  piracy  on  an  arraignment  on 
atatote  28  /f.  8,  and  reaolved  that  it  waa  not,  nnleaa  the  piracy  waa  done  in  a  creek,  or 
other  ri?er  in  which  the  common  law,  before  the  atatute,  had  jarisdictioo,  not  if  it  were 
done  on  the  high  aeaa  oat  of  the  body  of  a  oounty,  beoauae  auch  ielony  ia  not  felony  by 
oor  law,  but  by  the  civil  law,  in  which  no  clergy  waa  uaed  to  be  allowed;  and  the  atatute 
98  M  8,  doea  not  make  thia  folony,  bot  only  ordaina  the  manner  of  trial;  whereaa  the 
•Catnte  1  Ed.  (»,  which  takes  away  clergy  and  givea  clergy,  yet  doea  not  extend  to  the  act 
38  /f.  8,  nor  to  thia  folony  of  piracy  on  the  high  aeaa.  Secondly,  i!)  by  the  king*8  pardon 
of  all  fokMiies  by  the  common  law,  or  any  atatoto,  thia  felony  waa  paraoned;  and  reaolved 
it  was  not,  beeaoae  it  ia  not  folony  b^  the  atatute,  nor  by  the  oommon  law,  if  done  stipcr 
tfttaai  flior«,  otherwise  if  committed  in  a  creek  or  port 

See,  however,  9  Hale,  P.  C.  17.  369;  11  Co.  31,  (6)  ceiUf«. 

See  9  Hawk«  P.  C.  33.  s.  41,  who  atteropta  to  rcosDcile  the  passage  in  U  Co.  31,  (6)  with 
the  resolution  of  the  judges  in  Moore,  756. 

See  MoUoy.  Ub.  i  o.  4.  p.  4a 
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sence  of  the  Cleavers^  clerk,  who  was  sent  to  see  it  weighed, 
upon  which  the  prisoner  Harding  (it  being  then  about  two 
o^clock)  drove  the  cart  out  of  the  Dock.  The  barilla  never 
came  to  the  house  of  the  Cleavers,  but  about  four  o^clock  of 
the  afternoon  of  the  same  day,  the  cart  was  seen  with  the 
barilla,  driven  at  a  great  rate  bjr  the  prisoner  Robert  Cook, 
in  company  with  the  prisoner  Mears,  through  several  streets 
in  the  parish  of  Spitalfields,  and  afterwards  about  eight 
o'clock  it  was  met  in  the  Minories  empty,  in  the  care  of  two 

E arsons,  who  delivered  it  to  a  servant  of  the  owner  James 
ryant« 

It  further  appeared  in  evidence,  by  the  confession  of  Hard- 
ing after  he  was  in  custody,  that  in  the  morning  of  the  7th  of 
January,  Mears  and  Hayes,  knowing  that  Harding  was  to 
cart  Barilla,  applied  to  him  to  let  them  have  some  barilla, 
and  that  he  saw  them  drive  the  cart  away;  he  having,  before 
he  was  apprehended,  said,  that  having  left  the  cart  and 
horses  in  the  street  while  he  went  to  get  some  victuals,  they 
were  during  his  absence  driven  away,  and  where  they  were 
gone  he  could  not  tell. 

The  learned  judge  left  it  to  the  jury  to  consider  whether 
Harding  permitted  the  prisoner  Mears  to  drive  the  cart  away 
in  order  to  dispose  of  the  barilla  for  the  benefit  of  himself 
and  others  who  might  be  concerned  with  him,  and  whether 
Harding  was  to  receive  any  benefit  from  such  disposition;  and 
told  them,  if  they  thought  so,  they  ought  to  find  all  the 
prisoners  guilty  except  Hayes,  against  whom  there  was  not 
sufficient  evidence:  and  the  jury  found  them  all,  except  Hayes 
guilty. 

But  some  doubts  having  arisen,  whether,  as  Harding  had 
the  barilla  delivered  to  him  to  cart  to  Messrs.  Cleavers,  the 
facts  given  in  evidence  amounted  to  a  larceny,  this  case  was 
submitted  to  all  the  judges,  (a) 

In  Hilary  term,  January  30,  1807,  all  the  judges  (except 
Mansfield,  C.  J.,  who  was  absent  from  indisposition)  met  at 
Lord  Ellenborough's  chambers  in  Sergeant's  Inn,  and  con* 
[  *127  }  sidered  ^this  case.  Chambre,  J.  at  first  doubted 
whether  this  was  more  than  a  breach  of  trust  in  the  servant, 
but  afterwards  concurred  in  opinion  with  all  the  other  judges, 
(and  to  which  opinion  Mansfield,  C.  J.  signified  his  assent) 
that  this  was  larceny  in  the  servant;  and  that  the  conviction 

(«)  East,  F.  C.  568  to  574,  tad  695  to  698, 
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was  right,  whether  the  goods  were  considered  as  the  pro« 
perty  of  the  Cleavers  or  of  Bryant. 


Rex  V.  Henry  Freeth. 

There  nifty  be  a  rafficient  ftlte  prdenee  within  30  O,  fi.  e.  $4.  by  the  seta  and  oonduct  of 
the  party  without  any  verbal  repreaentatioot  of  a  falae  and  flvndalent  nature.  The  ftni 
of  uttering  a  ooniiterfeit  note  aa  a  genoine  note,  held  to  be  tantamount  to  arepreaentation 
that  it  was  aa 

THE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
Stafford  summer  assizes,  in  the  year  1807,  upon  an  indict- 
ment for  publishing  as  true  a  promissory  note  for  ten  shillings 
and  six-pence. 

By  the  15th  G.3.c.5l.s.l.  promissory  notes,  &c.  n^o** 
tiablo  for  any  sura  less  than  twenty  shillings  are  declared 
absolutely  void  and  of  no  effect,  and  by  s.  2.  if  any  person 
shall  publish  or  utter  any  such  notes,  &c.  for  a  less  sum  than 
twenty  shillings,  or  shall  negotiate  the  same,  he  shall  forfeit 
any  sum  not  exceeding  20/,  nor  less  than  5/.;  sections  3*,  dsc. 
give  directions  as  to  the  form  of  conviction. 

The  indictment  contained  three  counts.  The  first  was  on 
the  33  H.  8.  c.  1.  for  obtaining  money,  &c.  by  color  or 
means  of  a  false  privy  token;  but  this  the  learned  judge  ruled 
couJd  not  be  sustained.  The  second  count  was  on  the  30  6. 
2.  c.  24. «.  1.  and  charged  that  the  said  Henry  Freeth  intending 
to  cheat  and  defraud  John  Beebee  of  his  moneys,  goods,  and 
merchandises,  on  the  9th  of  May,  &c.  did  falsely,  knowingly, 
&c.  utter,  publish,  offer,  and  tender  to  the  said  John  Beebee 
a  false,  forged,  and  counterfeit  paper,  as  and  for  a  true  paper; 
and  the  said  H.  Freeth  did  then  and  there  falsely,  knowingly 
and  designedly,  firaudulently  and  wickedly  pretend  to  the  said 
John  Beebee  that  the  said  fitlsc,  Aic.  paper  was  a  true  paper 
and  signed  by  one  William  Sparrow,  which  paper  is  as  fol- 
lows:-^ 

^  Wolverlunnptanj  27th  Feb.  1807.    [  •128  ] 

^  I  promise  to  pay  the  bearer  on  demand  the  sum  of  ten 
shillings  and  sixpence. 

**  Wm.  Sparrow.** 
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with  intention  the  moneys,  goods,  wares,  and  merchandises 
of  the  »aid  John  Beebee  to  obtain,  well  knowing  the  last- 
mentioned  paper  to  he  forged  and  counterfeited,  by  means  of 
which  last  mentioned  false  pretences,  the  said  H.  Freeth  did 
obtain  from  the  said  John  Beebee  a  sum  of  money,  to  wit, 
nine  shillings  and  ten  pence,  against  the  form  of  the  statute, 
&c.  The  third  count  charged,  that  the  said  H.  Freeth,  con- 
triving and  intending  to  cheat  and  defraud  the  said  John 
Beebee  of  his  moneys,  goods,  and  chattels,  on  the  same  day, 
&c.  did  falsely,  fraudulenty,  and  wickedly  utter,  publish,  offer, 
and  tender  to  the  said  John  Beebee  a  false,  forged,  and  coun- 
terfeit paper,  as  and  for  a  true  paper,  and  which  the  said  H. 
Freeth  then  and  there  did  represent  and  pretend  to  the  said 
John  Beebee  to  be  a  true  paper,  subscribed,  &c.  which  is  as 
follows  (setting  it  forth,)  with  intentiou  then  and  there  to 
cheat  and  defraud  the  said  John  Beebee,  and  the  moneys, 
goods,  and  chattels  of  him  the  said  John  Beebee  fraudulently 
to  obtain;  he  the  said  H.  Freeth,  well  knowing  the  said  paper 
to  be  forged  and  counterfeited,  by  means  of  which  last  men- 
tioned false  pretences,  the  said  H.  Freeth,  did  then  and  there 
fraudulently  obtain  from  the  said  John  Beebee  a  sum  of  mo- 
ney, to  wit,  nine  shillings  and  tenpence  of  the  money  of  the 
said  John  Beebee. 

It  appeared  by  the  evidence  of  John  Beebee,  confirmed  by 
several  witnesses,  that  the  prisoner  came  to  his  shop  at  Bil- 
ston,  on  Saturday  night,  the  9th  of  May,  1807,  and  asked  for 
a  loaf,  which  he  served  to  him  for  five  pence;  that  the  prisoner 
then  asked  for  some  tobacco,  and  the  witness  served  him  with 
an  ounce  for  threepence.  The  prisoner  then  threw  down  a 
note  for  ten  shillings  and  sixpence,  upon  which  the  witness 
said  he  had  no  change  but  in  copper,  but  the  prisoner  said 
copper  would  do;  and  the  witness  then  gave  him  nine  shillings 
and  tenpence  in  copper,  and  the  prisoner  took  the  money, 
with  the  loaf  and  tobacco,  and  went  away. 

The  note  was  that  set  forth  in  the  indictment,  and  was  a 
forged  note.  And  it  was  proved  that  the  prisoner  on  the 
[  *129  ]  same  evening,  *and  the  next  morning,  put  off  several 
other  notes  of  Sparrow's,  of  the  same  amount,  and  all  forged. 

Sparrow  was  a  person  of  good  credit,  and  his  notes  under 
twenty  shillings  were  generally  circulated  in  that  neighbor- 
hood, as  it  was  found  impracticable  to  pay  in  cash  or  larger 


notes  the  wages  of  the  oumerQus  day  laborers  engaged  in  the 
iron  works. 

The  counsel  for  the  prisoner  objected,  that  this  was  not  a 
case  within  the  30  G.  2.  c.  24.;  that  the  general  expression  of 
that  statute  ^^  knowingly  or  designedly,  by  false  pretence  or 
pretences,  obtaining  from  any  person  or  persons,  money, 
goods,  wares,  or  merchandizes,''  were  confined  to  cases  of 
lalse  suggestions  of  fact,  as  in  Re^  v.  Youn^,  and  others  (a); 
to  cases  where  the  party  falsely  represents  himself  to  be  in  a 
flituation  which  he  is  not,  as  a  senrant  to  another,  or  as  having 
his  order  or  authority;  or  prodiices  a  false  account  of  di&» 
borsemeots,  on  the  face  of  which  the  party  would  be  entitled 
to  be  reimbursed,  as  in  Rex  tr.  Whttchell  (ft);  and  to  those  cases 
where  credit  is  acquired,  and  the  moneys,  &c.  are  obtained  by 
the  false  pretence.  And  it  was  urged,  that  in  this  case  the 
credit  was  given  to  the  note,  and  to  the  representaticui  or  pre« 
fence  of  the  prisoner  himself;  that  the  fraud  consisted  in  the 
fabrication  of  the  instrum^it  and  not  in  any  representation 
made  by  the  prisoner.  But  it  appeared  to  the  learned  jpdge, 
that  the  uttermg  the  note  as  a  genuine  note  was  tantamount 
to  a  represeatatifm  that  it  was  so. 

The  grouiMl  of  the  objection  that  this  was  not  a  cheat  at 
common  law  was,  that  a  note  of  this  sort  being  void,  and 
prohibited  by  law,  it  was  no  offence  to  forge  such  a  note,  or 
or  to  obtain  mcuwyupon  it  when  forged,  as  the  party  taking 
it  oagbt  to  be  upon  his  gaard. 

The  learned  judge,  nowerer,  left  the  case  to  the  juiy,  di- 
recting them,  that  the  evidence  if  true  sustained  both  or  one 
of  these  counts:  and  the  jury  found  the  prisoner  guilty  on  the 
two  latter  counts;  when  the  learned  judge  respited  the  sent- 
ience, reaerving  the  points  for  the  opini<»i  of  aU  the  judges. 

In  Micfaaeliiias  term,  16th  November,  1807,  alt  tbe  judges 
(except  Rooke  J.)  being  present,  tbe  majority  of  them  thought 
that  the  conviction  was  right,  and  that  it  was  a  false  pretence, 
Notwithstanding  the  note,  upon  the  facoof  it,wonkl  [  *130  ] 
have  heean  good  for  nothing  in  poini  of  law^  if  it  had  not  been 
fidae.  Lawrence  J.  was  of  a  different  opinion,  and  thought 
that  the  idiopkeeper  was  noC  cheated  if  he  parted  with  hiti 
floods  for  a  piece  of  paper  of  which  bo  must  be  presumed  in 
kw  to  know  nothing  if  brue. 

(a)  a  EMt,  F«  a  8d6.  (6)  JM.  aao. 
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Rex  V.  John  Nichol. 

If  a  master  takes  indecent  lilierties  with  a  female  scholar,  without  her  consent,  though  she 
does  not  resist,  be  is  liable  to  be  punished  as  ibr  an  assault 

THIS  case  was  tried  before  Mr.  Baron  Graham,  at  the  sam- 
mer  assizes  for  the  county  of  Gloucester  in  the  year  1807. 

The  first  count  of  the  indictment  charged  the  prisoner  with 
committing  an  assault  upon  Ann  Elliott,  with  intent  her  the 
said  Ann*  against  her  will,  feloniously  to  ravish  and  carnally 
know.  The  second  count  was  for  a  common  assault  upon  the 
said  Ann  Elliott. 

It  appeared  by  the  evidence  of  Ann  Elliott  that  she  was  of 
the  age  of  thirteen  years,  and  a  scholar  in  a  school  kept  by 
the  prisoner's  wife;  that  the  prisoner's  wife  was  absent  from 
home  for  some  days,  and  that  the  prisoner  heard  the  girls  say 
their  lessons  during  his  wife's  absence.  That  upon  one  occa- 
sion while  he  was  sitting  in  a  chair  and  the  girls,  to  the  num- 
ber of  seven,  standing  round  him  in  a  circle  eniployed  in 
reading,  he  put  his  hand  up  the  petticoats  of  Ann  Elliott,  un- 
buttoned his  breeches,  took  her  hand,  and  pulling  her  towards 
him,  put  it  into  his  breeches,  so  as  to  toucn  his  private  parts; 
and  she  continued  in  that  situation  for  the  space  of  half  an 
hour  while  she  was  reading.  That  upon  another  occasion, 
two  or  three  days  afterwards,  when  Ann  Elliott  was  ah>ne  in 
the  schoolroom,  the  prisoner  sitting  in  a  chair,  took  her  be- 
tween his  legs,  put  his  hand  up  her  petticoats,  unbuttoned  his 
breeches,  pulled  up  her  petticoats,  put  bis  private  parts  to 
hers,  and  continued  in  that  situation  f<Hr  a  considerable  space 
of  time.  He  desired  her  not  to  tell  any  person  what  he  had 
done.  It  further  appeared  from  the  evidence  of  Ann  Elliott, 
that  he  had  taken  the  same  sort  of  indecent  liberties  with  her 
npon  some  other  occasions.  She  further  stated  that  she  knew 
[  *131  ]  it  was  not  right  in  him  to  act  as  he  did^  and  that  *sh6 
knew  it  was  not  right  in  herself  in  penhitting  him ;  that  she 
knew  it  was  wrong  in  both,  and  that  it  was  against  her  will 
at  all  the  times. 

It  was  objected  by  die  counsel  for  the  prisoner,  that  these 
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actB  ^ere  not  done  under  such  circumstances  as  would  have 
amounted  to  a  rape  in  case  the  prisoner  had  obtained  carnal 
knowledge  of  the  girl's  person;  that  there  was  no  evidence 
of  force  or  violence,  or  of  the  acts,  or  either  of  them  having 
been  against  her  will;  and  that  with  regard  to  any  intention 
of. committing  a  rape,  the  contrary  was  to  be  inferred  from 
the  position  of  the  prisoner,  and  from  his  not  having  effected 
such  a  purpose,  which  nothing  could  have  prevented,  when  he 
was  alone  with  the  girl,  if  he  had  so  intended. 

The  learned  judge  left  the  case  to  the  jury,  remarking  upon 
the  tender  years  of  the  girl;  her  situation  under  the  care  and 
authority  of  the  prisoner  and  his  wife;  and  th6  authority  and 
influence  which  the  prisoner  had  over  her  in  the  absence  of 
his  wife.  He  observed  that  his  authority  and  infiuence  were 
likely  to  have  put  her  still  more  off  her  guard  than  she  would 
naturally  have  been  from  her  age  and  inexperience;  that  a 
fear  and  awe  of  the  prisoner  might  check  her  resistance  and 
lessen  her  natural  sense  of  modesty  and  decency;  and  that 
under  such  circumstances  less  resistance  was  to  be  eipected 
than  in  ordinary  cases.  And  he  further  observed,  that  she 
had  sworn  that  the  acts  of  the  prisoner  were  against  her 
will,  and  that  there  was  some  evidence  to  show  that  this  was 
the  fact.  And  he  therefore  directed  the  jury  that  if  they  be- 
lieved the  girl,  and  thought  that  the  acts  of  the  prisoner  were 
against  her  will,  though  she  had  not  resisted  to  the  utmost,  they 
might  find  the  prisoner  guilty;  but  if  they  thought  that  those 
acts  were  not  against  her  will,  they  might  acquit  him.  With 
regard  to  the  prisoner's  intention,  the  learned  judge  told  them 
jtbat  it  was  to  be  presumed  from  the  indecencies  and  acts  of 
lewdness. 

The  jury  found  the  prisoner  guilty  on  both  counts  of  the 
indictment;  upon  which  the  sentence  was  respited  in  order 
that  the  opinion  of  the  judges  might  be  taken  upon  the 
question  whether  the  prisoner  was  rightly  convicted  of  the 
assault  with  intent  to  commit  a  rape. 

In  Michaelmas  term,  14th  of  November,  1807,  the  judges 
•(except  Rooke,  J.)  having  met  they  were  all  of  [  *132  ] 
opinion  that  the  evidence  was  fully  sufficient  to  support  the 
count  for  a  common  assault;  and  that  judgment  should  be 
passed  upon  the  prisoner. 
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Rex  t^.  Edward  BalL 

Upon  an  mdietment  for  uttering  a  forged  note.  The  judges  were  of  opinion  that  evidenet 
wai  admlHible  of  the  prieoner  having  at  a  prior  time  uttered  another  forged  note  of  the 
■ame  manufactore,  and  alao  that  other  notei  of  the  same  fabrication  had  been  found  uA 
the  files  of  the  Bank  with  the  prispnet*s  hand-writing  on  the  back  of  them,  in  order  to 
show  the  prisoner's  knowledge  of  the  note  mentioned  in  the  indictment  being  a  foreery, 
8.  C.  1  Camp.  334  Although  it  appears,  upon  a  case  reserfed,  that  eridence  has  eeea 
admitted  at  the  trial  which  ooght  not  to  have  been  received.  Yet,  if  the  jndges  are  of 
opinion  that  there  is  ample  evidence  to  support  the  indictment,  after  rejecting  such  im- 
proper evidence,  they  will  not  set  aside  the  conviction. 

THE  prisoner  was  tried  before  Mn  Justice  Heath,  at  the 
liOwes  summer  assizes,  in  the  year  1807,  on  an  indictment 
charging  him  in  the  first  count  with  forging  a  Bank  of  Eng* 
land  promissory  note  for  the  payment  of  5/.,  with  an  intent 
to  defraud  the  Gorernor  and  Company  of  the  Bank  of 
England.    And  on  another  count  for  uttering  the  same,  iie. 

The  prisoner  uttered  the  note  in  question  on  the  11th  of 
June,  1807.    The  note  was  forged  with  a  camel«hair  pencil. 

The  counsel  for  the  prosecution  offered  to  prove  that  the 
prisoner  had  uttered  another  forged  note,  in  the  same  man- 
ner, by  the  same  hand,  and  with  the  same  materials,  on  the 
20th  of  March  preceding;  and  that  two  ten  pound  notes  and 
thirteen  one  pound  notes  of  the  same  fabrication  had  been 
found  on  the  files  of  the  Company,  on  the  back  of  which 
there  was  the  prisoner's  hand-writing,  which  was  evidence  of 
their  having  been  in  his  possession;  but  it  did  not  appear 
when  the  Company  received  them. 

The  learned  judge  told  the  counsel  for  the  prosecution  who 
insisted  that  such  evidence  had  been  admitted  in  a  similar 
case,  that  he  wouM  receive  it  subject  to  the  opinion  of  the 
judges,  if  they  chose  to  risk  it;  but  if  the  judges  should  be 
of  opinion  that  the  evidence  was  inadmissible,  it  would  pro- 
bably operate  as  an  acquittal.  After  some  consultation,  the 
counsel  for  the  prosecution  tendered  the  evidence,  which  was 
received  and  the  prisoner  found  guilty. 

[  naa  ]  •In  Michaelmas  term,  14th  of  November,  1807,  aH 
the  judges  (except  Rooke  J.)  met,  and  the  majority  were  of 
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opinion,  that  the  evidence  was  admissible,  (a)  subject  how- 
ever to  observations  as  to  the  weight  of  it,  which  would  be 
more  or  less  considerable,  according  to  the  number  of  the 
other  notes;  the  distance  of  time  at  which  they  were  put  off, 
and  the  situation  of  life  of  the  prisoner,  so  as  to  make  it  more 
or  less  probable  that  so  many  notes  should  pass  through  his 
hands  in  the  course  of  business. 

Cbambre  J.  thought  the  evidence  wholly  inadmissible  as 
being  evidence  of  facts  whollv  distinct  from  the  transaction 
which  formed  the  subject  of  the  indictment,  and  which  the 
prisoner  could  not  be  prepared  to  answer  or  explain. 

Whether  the  judges  on  a  case  reserved  would  hold  a  con- 
viction wrong,  on  the  ground  that  some  evidence  had  been 
improperly  received,  when  other  evidence  had  been  properly 
admitted  that  was  sufficient  of  itself  to  support  the  convic- 
tion, the  judges  seemed  to  think,  must  depend  on  the  nature 
of  the  case  and  the  weight  of  the  evidence.  If  the  caso 
were  clearly  made  out  by  proper  evidence  in  such  a  way  as 
to  leave  no  doubt  of  the  guiit  of  the  prisoner  in  the  mind  of 
any  reasonable  man,  they  thought,  that  as  there  could  not  be 
a  new  trial  in  felony,  such  a  conviction  ought  not  to  be  set 
aside  (6),  because  some  other  evidence  had  been  given  which 
ought  not  to  have  been  received;  but  if  the  case  without 
such  improper  evidence  were  not  so  clearly  made  out,  and 
the  improper  evidence  might  be  supposed  to  have  had  an 
effect  on  the  minds  of  the  jury,  it  would  be  otherwise.  The 
conviction  in  this  case  was  held  right. 

(a)  See  Rex  9.  Wylie»  1  N^w.  Repb  93.  S.  C.  2  Le«oli«  &  C.  963.  See  bIm  Rex  «.  Ro« 
berU,  1  Camp.  399. 

(6)  In  Marcrtret  Tinkler's  Cape,  MS8.  C.  C.  R.  It8l,  «U  the  Judgee  tboufbt  the  evidenoe 
of  a  witneee  of  Uie  lame  name  of  Panona  ought  bo(|  in  atriotneaat  to  have  been  reoeiTed; 
bnt  aa  the  evidenoe  waa  ample  without  it,  tlM  Judges  did  not  think  theinaelvea  bound  to 
stop  the  coone  of  juatioe.    See  the  fikoU  of  this  Goae,  I  £aft,  P»  C.  354    See  Rex  v.  Trebloi 
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^Rex  V.  Antonio  Depardo. 

If «  prisoner  of  war  abroad  enlerg  on  board  an  English  merchant  shipk  and  whilst  in  ihmt 
capacity  commits  an  offeoce  upon  an  Englishman  in  a  foreign  country,  he  cannot  be 
Uied  for  it  hero  under  the  33  Hen.  8.  c,  23.  and  the  43  G.  3.  e.  113.    S.  C  1  Taunt.  26. 

THE  prisoner  was  tried  before  Lord  Ellenborough  and 
Thomson  B.  at  the  Old  Bailey  sessions,  October,  1807,  under 
a  special  commission  issued  by  virtue  of  the  statutes  33  Hen* 
8.  c.  23.  (a),  and  43  G.  3.  c.  113^  8.  6.  (6)  upon  an  indict* 
[  ^135  ]  ment  which  ^charged  that  he  the  said  Antonio  De 
pardo  on  the  30th  of  November,  47  G.  3.,  &c.  with  force  and 
arms  at  Canton  in  China,  in  parts  beyond  the  sea  without 
England,  in  and  upon  one  William  Burne  in  the  peace,  &c. 
feloniously  did  make  an  assault,  &c.,  and  with  a  certain 
knife,  of  the  value,  &c.,  then  and  there  feloniously  did  strike, 
stab,  and  thrust,  giving  to  the  said  William  Burne  then  and 

(a)  Which  enacts,  That  if  any  person  or  persona  being  examined  befbro  the  king's 
council,  or  three  of  them,  upon  any  manner  of  treasons,  misprisons  of  treasons,  or  murders, 
do  confess  any  such  offences,  or  that  the  said  council,  or  three  of  them,  upon  such  exami- 
nation, shall  think  every  person  so  examined  to  be  vehemently  suspected  of  any  treason, 
&c  that  then  in  every  such  case,  by  the  king's  commandment,  His  Majesty's  commission 
of  Oyer  and  Terminer,  under  his  Highness's  great  seal,  shall  be  made  by  the  Chanoellor 
of  England  to  such  persons,  and  into  such  shires  or  places  as  shall  be  deemed  and  appointed 
by  the  King's  Highness  for  the  speedy  trial,  conviction  or  delivery  of  such  offenders,  which 
commissioners  shall  have  power  and  authority  to  inquire,  hear  and  determine  all  such  trea- 
sons, &,c  within  the  shires  and  places  limited  by  their  commission^  by  such  good  and 
lawful  persons  as  shall  be  returned  before  them  by  the  sheriff  or  his  minister,  or  any  other 
having  power  to  return  writs  and  process  for  that  purpose,  in  whatsoever  other  shire  or 
place  within  the  king's  dominions,  or  without,  such  offences  of  treasons,  dbc.  so  examined 
were  done  or  committed. 

(6)  The  sixth  section,  afler  reciting  the  above  act  of  33  Hetu  8.  e.  33.,  and  that  no  pro- 
vision  is  therein  made  for  the  trial  of  accessaries  before  the  fact  in  murder,  or  for  the  trial 
of  the  offence  in  nianslau|rhter,  either  upon  indictment  for  that  offence  or  for  the  crime  of 
murder,  under  any  commission  to  be  made  or  issued  in  pursuance  of  the  same  act,  whereby 
persons  guilty  of  these  offences,  and  more  particularly  when  such  murders  or  manslaugh- 
ters happen  to  be  committed  out  of  the  realm,  and  not  upon  the  high  seas,  may  frequently 
escape  punishment,  enacts,  That  from  and  henceforth  all  and  singular  the  powers  in  the 
■aid  recited  act  contained  respecting  murder,  d&c.  shall  be  extended  to  the  offence  «tS  pro- 
curing, directing,  counselling,  commending,  or  otherwise  becoming  an  accessary  or  acces- 
saries before  the  fact  to  any  murder,  and  also  to  the  c^ence  of  manslaughter,  in  like  man- 
ner as  if  these  offences  had  been  expressly  mentioned  in  the  said  recited  act;  and  if,  on  tho 
trial  of  any  offender  for  murder,  he  shall  appear  to  be  guilty  of  manslaughter  only,  the 
jury  may  find  accordingly  a  special  verdict,  upon  which  there  shall  be  the  like  proceed- 
ings, judgment,  and  punishment  or  execution,  as  if  the  offence  had  been  committed  with- 
in the  body  of  any  county  within  this  realm,  and  such  trial  had  been  had,  and  such  |[e- 
neral  or  special  verdict  had  been  found  upon  an  indictment  for  murder  fonnd  and  tried 
according  to  the  course  of  the  common  law  by  a  jury  of  the  same  county  within  which 
the  offence  was  oommittcd. 
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there,  &e.  one  mortal  wound,  d2:c.,  of  which  said  mortal 
wound  be  the  said  William  Bume  on  the  said  30th  of  No- 
Tomber,  47  G.  3,  aforesaid,  in  Canton  in  China  aforesaid,  in 
part  beyond  the  sea  without  England  did  die;  and  so  the 
jurors,  6ic.  did  say  that  the  said  Antonio  Depardo  him  the 
said  William  Bume  in  manner  and  form  aforesaid  did  kill  and 
slay,  against  the  peace,  &c. 

It  appeared  in  evidence  that  Antonio  Depardo  was  a  Span- 
iard, and  had  been  a  prisoner  of  war  on  board  the  Bleinham, 
and  that  whilst  abroad  he  volunteered  on  board  a  ship  called 
the  Alnwick  Castle,  an  Indiaman  then  lying  at  the  Prince  of 
Wales's  Island  (which  is  under  the  dominion  of  His  Majesty,) 
and  received  the  usual  bounty.  The  prisoner  who  had  served 
about  three  months  on  board  the  Indiaman  received  on  the 
day  before  he  committed  the  offence  charged  in  the  indict* 
ment  a  part  of  his  pay.  The  deceased  was  an  Englishman, 
and  a  mariner  servmg  on  board  the  same  ship  as  the  prisoner. 
At  the  time  of  committing  the  offence  the  Alnwick  Castle 
was  lying  near  Canton,  in  a  part  of  the  Canton  river,  about 
one  third  of  a  mile  in  width  within  the  tideway  at  the  dis- 
tance of  about  eighty  miles  from  the  sea.  The  prisoner  went 
on  shore  with  others  of  the  crew,  and  there  mortally  wounded 
the  deceased,  who  was  afterwards  carried  on  board  the  ship, 
where  he  died  on  the  following  day. 

The  prisoner  was  found  guilty,  but  the  learned  iudge  enter- 
taining some  doubts,  whether  the  prisoner  was  liable  to  be 
tried  here  under  the  statutes  33  Hen.  8.  c.  23.  and  43  G.  3.  c. 
113«  s.  6.,  reserved  the  case  for  the  opinion  of  the  judges. 

In  Michaelmas  term,  1807,  this  case  was  argued  before 
the  judges  by  Burrough  for  the  prisoner,  and  Abbott  for  the 
crown.  No  judgment  was  given,  but  the  prisoner  was  dis- 
charged. 
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*Rex  V.  James  Remnant. 

In  larceny,  property  may  be  daacribed  aa  the  real  owiier*s  tbooffh  it  never  was  actually  in 
his  poesession,  bat  in  the  poeseesion  of  his  agent  only.  Though  the  counsel  for  the  proso* 
oution  baa  cloeed  his  case,  and  the  prisoner's  coonsel  points  out  a  defect,  Jthe  judge  is  at 
liberty  to  put  what  question  be  thinks  fit  to  answer  the  objection. 

THE  prisoner  was  tried  before  Mr.  Baron  Grahamt  at  the 
Abingdon  summer  assizes,  in  the  year  1807,  on  an  indictment 
for  a  larceny. 

The  first  count  charged  the  prisoner  with  stealing  forty-fivo 
21.  bank  of  England  notes,  the  property  of  John  Nash. 

The  second  count  laid  the  property  to  be  in  John  Willan 
and  others  (naming  them),  proprietors  of  the  Worcester 
stage.  The  second  count  could  not  be  supported  from  a 
failure  in  proof  of  the  names  of  the  persons  who  were  partnersi 
with  John  Willan.  (a) 

The  doubt  arose  as  to  the  evidence  of  property,  as  applied 
to  the  first  count.    As  to  which  the  case  was  this. 

It  was  proved  that  a  person  of  the  name  of  Turner  lived 
in  the  Isle  of  Wight,  and  was  agent  to  John  Nash  who  lived 
in  London,  that  James  Morgan  who  lived  in  London  was 
also  agent  for  Nash. 

That  on  the  30th  of  March,  1807,  Turner  sent  to  Morgan 
by  the  direction  of  Nash  290/.  One  hundred  pounds  in  2/. 
bank  of  England  notes,  and  190/.  in  notes  of  a  bank  at  the 
Isle  of  Wight. 

Morgan  proved  that  he  received  on  the  1st  of  April,  1807, 
in  London,  a  parcel  from  Turner  containing  100/.  in  2/.  bank 
of  England  notes,  and  190/.  in  Isle  of  Wight  notes /or  the  use 
of  Nash.  That  on  the  2d  of  April,  he  sent  forty-five  21.  bank 
notes,  part  of  the  100/.  bank  notes,  in  a  parcel  directed  to 
Mr.  Walker,  at  Lord  Foley's,  Whitly-court,  near  Worcester, 
to  be  employed  by  Walker  in  the  payment  of  some  workmen 
there.  That  he  took  the  parcel  sealed  to  the  Gloucester 
Coffee-house,  Piccadilly,  from  whence  the  Worcester  stage 
set  off,  and  delivered  it  to  the  book-keeper,  who  booked  it. 

(a)  See  now  1  0, 4.  e.  102.  by  which  the  property  may  be  described  as  the  goods  of  any 
one  or  moro  of  the  partners. 


The  rest  of  the  cfuie  was  then  proved. 

When  the  counsel  for  the  prosecution  had  closed  bis  eri^ 
dence  the  counsel  for  the  prisoner  objected,  that  though  these 
notes  were  sent  from  the  Isle  of  Wight  on  the  account  of 
John  Nash,  there  was  no  evidence  that  they  were  ever  in  the 
actual  "^possession  of  Nash,  and  that  they  could  not  [  *137  ] 
be  constructively  so  at  the  time  of  the  larceny  committed,  as 
he  had  no  otherwise  the  receipt  of  them  than  by  the  bands  of 
his  agents. 

When  the  objection  was  made,  the  learned  judge  wished 
to  inquire  more  particularly  out  of  what  funds  the  notes 
were  received  by  Turner,  and  why  John  Nash  had  to  pay , 
these  workmen  at  Whitley;  but  it  being  objected  that  the 
prosecutor's  counsel  had  closed  his  case^  he  forbore  to  in- 
quire further. 

The  learned  judge  in  summing  up  stated  to  the  jury  that 
bethought  that  these  notes  being  sent  by  the  order  of  Nash  to 
Morgan  his  agent  in  London,  when  received  by  him  in  that 
character,  were  in  his  bands  the  property  of  Nash  and  at  his 
disposal;  and  that  enough  appeared  to  show  that  they  were 
forwarded  by  bis  order  to  Walker.  That  being  at  his  dis- 
posal in  the  hands  of  Morgan,  they  were  constructively  if 
not  actually  in  the  possession  of  Nash,  and  so  continued  until 
their  delivery  to  Walker,  and  consequently  were  so  at  the 
time  of  the  larceny  committed.  He  directed  the  jury  accord- 
ingly, and  they  found  the  prisoner  gtiilty. 

The  learned  judge  passed  sentence  c^  transportation  on 
the  prisoner  but  at  the  request  of  his  counsel  and  fearing 
that  he  might  have  mistaken  the  case,  he  respited  the  sen- 
tence and  reserved  the  following  point  for  the  opinion  of  the 
judges,  Whether  this  evidence  was  sufficient  proof  of  the 
property  in  John  Nash  to  maintain  the  charge  of  larceny? 

The  learned  judge  stated  that  the  argument  of  the  counsel 
for  the  prisoner  at  the  trial  appeared  to  him  to  have  [pro- 
ceeded on  a  misapplication  of  the  cases;  as  between  the 
roaster  and  servant  or  agent,  where  the  master  has  no  other* 
wise  the  possession  than  by  the  receipt  of  the  servant  or 
agent,  the  servant  or  agent  cannot  be  charged  with  a  torti- 
ous or  felonious  taking;  but  as  against  a  third  person  where 
there  could  be  no  question  of  a  trust,  the  receipt  of  effects 
by  an  agent  by  the  master's  directions  might  be  considered 
as  a  receipt  by  the  niaster  himself;  and  in  the  common  course 
18 
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of  business  there  is  often  no  odier  reeeipt  or  possession  by 
the  master. 

In  Michaelmas  term,  14th  of  November,  1807^  all  the 
judges  m^  (except  Rooke,  J.,)  and  were  of  opinion  that  the 
property  was  well  laid  and  proved  in  John  Nash,  and  that 
the  prisoner  was  properly  convicted. 

None  of  the  judges  seemed  to  have  any  doubt  but  that  it 
[  *^138  ]  *  would  have  been  competent  and  proper  for  the 
judge,  if  he  had  thought  fit,  to  have  made  any  further  inquiry 
respecting  the  property  after  the  counsel  stated  they  had 
closed  their  case. 


Rex  V.  Edward  Gilson. 

All  indictment  for  vaoti  wUk  intent  to  dtfmd  an  In§urane9  Company  cuiQot  berapported 
if  the  polioy  ctnnot  be  received  \n  evidence  fbr  want  of  «  proper  stamp.  If  there  is  an 
alteration  upon  the  policy  to  make  it  applicable  to  another  boaee  to  which  the  goods 
bave  been  removed,  and  that  alteration  is  not  stamped,  the  indictment  cannot  be  mp- 
ported.    &  C.  2  Leach,  C.  C.  1007;  1  Taunt  95. 

THE  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the 
Old  Bailey  September  sessions,  in  the  year  1807,  on  an  in- 
dictment charging  him  with  feloniously,  maliciously  and  un- 
lawfully settin<T  fire  to  a  house  in  his  possession,  situate  in 
the  parish  of  §t.  dementis  Danes,  toUh  intent  to  injure  and 
defraud  the  Corporation  of  the  London  Assurance^  oj  houses 
and  goods  from  Fire,  (a) 

It  was  proved  to  the  satisfaction  of  the  jury,  that  the  pri- 
soner did  set  fire  to  his  house  purposely. 

In  order  to  prove  the  intent  as  charged  in  the  indictment, 
the  prosecutors,  after  giving  the  charters  of  the  Company  in 
evidence,  produced  a  policy  of  insurance  under  the  common 

(a)  By  43  0,9,  c.  58.  c.  1,  it  ii  enacted,  That  if  any  person  or  peraoni  shall,  either  in 
England  or  Ireland,  wilfully,  maliciously  «nd  unlawfoHy  set  fire  to  any  house,  bam, 
granary,  hopoast,  malthoase,  stable,  coach-houRc,  outhouse,  mill,  warehouse  or  shop, 
whetJier  such  house,  barn,  &.C.,  shall  then  be  in  the  possession  of  the  person  or  persons 
■o  setting  fire  to  the  same,  or  in  the  possession  of  any  other  person  or  persons,  or 
of  any  biMy  oorporate,  with  intent  thereby  to  injure  or  defraud  His  Msjesty,  or  any  of  His 
Majesty's  subjects,  or  any  body  corporate,  that  then,  in  any  such  case,  the  person  or  per- 
■MM  so  offending,  their  counsellors,  aiders  and  abettors,. knowing  of  and  privy  to  sucli 
ofience,  shall  be  and  are  hereby  declared  to  be  felons,  and  shall  suffer  death,  as  in  cases  oU 
Mony,  withool  booefit  of  clergy. 
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seal  of  the  Corporation,  whereby  they  insured  the  household 
furniture,  and  stock  in  trade  of  the  prisoner  to  the  amount 
of  six  hundred  pounds.  There  was  a  proviso  in  the  policy, 
for  avoiding  it  in  certain  events  therein  mentioned,  unless  the 
same  should  be  specified  and  allowed  by  indorsement  on  the 
policy  si^ed  by  two  or  more  of  the  iNrectors  of  the  said 
Uorporation;  but  that  priviso  did  not  embrace  this  case. 
There  was  an  indorsement  on  the  policy  ^importing  [  *139] 
that  the  goods  mentioned  therein  were  removed  from  No.  85, 
Wood  Street,  to  No.  13,  Boswell  Court,  which  removal  was 
thereby  allowed;  it  was  signed  by  two  Directors  of  the  Cor- 
poration of  the  London  Assurance  Company. 

It  was  proved  that  such  indorsements  were  usually  made 
by  the  directors,  and  losses  thereon  constantly  paid. 

It  was  objected  by  the  counsel  for  tlie  prisoner,  that  the  in- 
dorsement was  void;  first,  as  not  being  under  the  common 
seal  of  the  corporation;  secondly,  for  want  of  a  new  stamp, 
there  being  none  on  the  indorsement.  And  it  was  further 
contended  that  if  it  were  void  for  one  or  both  of  these  reasons, 
it  could  not  be  given  in  evidence,  though  the  object  of  the 
prosecutors  in  producing  it  was,  not  to  substantiate  or  give 
validity  to  the  instrument,  but  merely  to  prove  the  intent  as 
charged  in  the  indictment. 

Heath  J.  admitted,  the  evidence  in  order  to  take  the  opinion 
of  the  judges  thereon,  and  the  jury  found  the  prisoner  guilty^ 
subject  to  the  point  of  law. 

This  case  was  argued  before  all  the  judges  (except  Rooke 
J.)  at  Sergeant^s  Inn  Hall,  on  the  1st  of  December,  1807,  by 
Pooley  for  the  Crown  and  Knapp  for  the  prisoner;  and  tt^e 
conviction  was  held  wrong  by  six  judges  against  five,  viz. 
Lord  EUenborough,  Mansfield  C.  J.,  Wood  B.,  Grose  J.  and 
Heath  J.,  were  of  opinion  that  the  conviction  was  right;  and 
the  Lord  Chief  Baron,  Thomson  B.,  Lawrence  J,,  Le  Blano 
J.,  Cbambre  J.,  and  Graham  B.  contra. 
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^Rex  t^.  Job  Else  and  Sarah  Else. 

The  prisoners,  John  Else  and  Sinh  Else,  w«re  indicted  for  ottering  a  bad  diilling  to  M. 
B.,  and  having  another  bad  ehilling  in  their  possession  at  the  time.  The  uttering  was 
hj  the  woman  alone  in  the  absence  of  the  man.  Held,  that  the  man  was  not  liable  to 
be  convicted  with  the  aetaal  utterer,  althoogh  proved  to  be  the  associate  of  the  woman 
on  the  day  of  the  uttering,  and  to  have  had  other  bad  money  ibr  the  parpOM  of  uttering. 
Held,  that  the  woman  oonld  not  be  convicted  of  the  second  c^nce  of  having  other  bM 
money  in  her  possession  at  the  timci  on  the  evidence  of  her  associating  with  a  man  not 
present  at  the  uttering,  but  having  large  quantities  of  bad  money  aboot  him  fot  the  par- 
pose  of  ottering. 

THE  prisoners  were  tried  before  Mr.  Jastice  Grose,  at  the 
Lent  assizes  for  Aylesbury,  in  the  year  1808,  on  an  indict- 
ment charging  them  with  uttering  to  Mary,  the  wife  of 
Richard  Bowry,  a  counterfeit  shilling,  knowing  it  to  be  coun- 
terfeit, and  having  about  them^  in  their  custody  at  the  same  time^ 
another  counterfeU  shillings  knowing  the  same  to  be  counterfeits 

Upon  the  trial  of  these  prisoners  it  appeared,  that  on 
Friday  the  29th  of  January,  1808,  they  went  to  a  public 
house  called  the  Barge  Pole,  in  Great  Marlow,  the  man 
carrying  a  pack  containing  goods  for  sale,  and  slept  there* 
They  went  out  on  the  Saturday  severally  and  repeatedly;  the 
woman  returned  and  slept  there  on  the  Saturday  night,  the 
man  did  not  return  till  the  Sunday,  when  they  again  went  to 
bed.  It  also  appeared,  that  on  the  Saturday,  the  30th  of 
January,  in  the  middle  of  the  day,  the  woman  went  to  the 
Swan,  another  public  house  at  Marlow,  and  bought  some 
liquor,  for  which  she  paid  a  counterfeit  shilling  to  the  Mary 
Bowry  named  in  the  indictment,  and  she  left  this  house  about 
five  o^clock  in  the  afternoon.  The  man  went  to  the  Roebuck 
another  public  house  at  Marlow,  and  there  produced  as  many 
counterfeit  shillings  as  (if  good)  would  have  been  worth  ten 
pounds,  which  he  offered  to  sell  for  five  pounds;  and  at  the 
same  time  offered  a  number  of  sixpences,  about  one  thou** 
sand,  some  at  threepence  half-penny,  and  others  at  twopence 
half-penny  a*piece;  they  were  proved  to  be  counterfeit.  On 
the  ounday  evening  the  constables  found  the  prisoners  in  bed 
at  the  Barge  Pole;  in  the  room,  near  the  bed,  was  found  a 
quantity  of  bad  half-pence,  some  silver  (four  shillings  and 
sixpence)  in  the  man^s  pocket,  which  was  good,  and  one 
shilling  and  sixpence  bad;  and  concealed  under  his  arm  was 
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found  a  paper  parcel  of  bad  shillings,  which,  if  good,  would 
have  been  worth  fourteen  pounds.  In  the  woman's  pocket 
were  found  a  epod  halfcrown,  seven  good  shillings,  and  six 
counterfeit  shillings,  like  the  counterfeits  found  in  the  paper 
under  the  man's  arm. 

Upon  this  evidence  it  was  insisted  by  the  prisoner's  coun- 
sel, that  there  was  no  ground  to  convict  the  man,  he  not 
having  *uttered  the  shilling  in  question  nor  being  [  *143  ] 
present  at  the  time  the.woman  uttered  it.  And  that  with  re- 
spect to  the  woman  she  could  only  be  convicted  of  utterinff 
the  shilling  (the  offence  in  the  former  part  of  .the  count) 
knowing  it  to  be  counterfeit,  it  not  appeanng  that  at  the  time 
of  uttenng  it  on  the  Saturday  she  (not  having  been  searched 
on  that  day)  had  any  other  counterfeit  money  about  her. 

To  this  it  was  answered,  that  upon  the  evidence  it  appeared 
that  they  were  both  engaged  in  one  unlawful  concern  of  utter- 
ing bad  money;  that  therefore  the  act  of  one  was  the  act  of 
both,  that  it  was  for  the  jury  to  say  whether  under  all  the 
circumstances  of  the  case  the  woman  had  not  other  bad  mo- 
ney about  her  at  the  time  of  uttering  the  counterfeit  shilling. 

The  agent  to  the  solicitor  of  the  mint  asserted  that  there  had 
been  several  convictions  at  the  Old  Bailey  on  the  like  evidence. 

The  learned  judge  left  the  case  to  the  jury,  telling  them 
that  die  evidence  was  sufficient,  if  they  believed  it,  to  convict 
the  woman  of  uttering  a  counterfeit  shilling,  knowing  it  to  be 
counterfeit,  and  that  they  should  consider,  whether  she  had 
at  the  same  time  other  counterfeit  money  about  her  in  her 
custody,  and  whether  the  husband  and  wife  were  jointly  con- 
cerned in  the  transaction.  They  found  the  prisoners  guilty. 
But  it  being  in  some  respects  a  new  case,  the  learned  judge 
submitted,  for  the  opinion  of  the  judges,  whether  both  or  either 
of  the  prisoners  could  on  this  evidence  be  legally  convicted 
on  the  whole  or  anv,  and  which  of  the  offences  stated  in  the 
indictment? 

In  Easter  term,  14th  May,  1808,  all  the  judges  met,  and 
held  the  conviction  of  the  woman  for  the  single  offence  good; 
but  not  good  for  uttering  and  having  about  her  at  the  time 
other  money;  and  as  to  the  conviction  of  the  man,  they  held 
it  could  not  be  supported.  And  that  the  woman  being  im- 
properly convicted  ought  to  be  recommended  to  a  pardon  on 
condition  of  imprisonment  for  three  months,  (o) 

(«)  VAil6Rn«.3MniiiidoUien»M/r«y2)5.    B«i«kIkviiiitduwther,Mvr«113l^ 
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*Rex  V.  Augustus  Mellor  and  another. 

Ad  iiulioliDent  for  fbrgvry  lUtod  the  offence  to  btve  been  committed  in  the  «oontjr  of  Noi. 
tiafham;  it  wee  pro?ed  to  have  been  oommitted  in  the  connty  of  tbe  town:  Held,  that, 
although  nnderthe38  6.3.  e.53.ttwaflUiabl6intheooQntjatlargevtheoffeaoeaAe«M 
kMV€  keen  Uid  in  the  ooonty  of  the  town. 

THE  prisoners  were  tried  before  Mr.  Baron  Wood,  at  the 
lient  assizes  for  Nottinghamshire,  in  the  year  1808,  on  an 
indictment  which  charged  thorn  with  disposing  of,  and  putting 
away  a  forged  and  counterfeit  Bank  of  England  note  for  one 
pound,  knowing  it  to  be  forged  and  counterfeited  against  the 
form  of  the  statute,  &c. 

The  offence  was  alleged  to  have  been  committed  at  the 
parish  of  Arnold  in  the  County  cf  Nottingham.  But  it  was 
proved  by  the  evidence  to  have  been  in  fact  committed  in  the 
Ahum  qfNattingham^which  is  a  town  corporate,  separated  from 
the  county  at  large,  having  an  exclusive  jurisdiction,  and  scpa- 
rate  commissioners  of  Oyer  and  Terminer,  and  gaol  deli  very  • 

The  learned  judge  was  of  opinion,  that  although  the  prose- 
cutors might  by  virtue  of  the  38  G.  3.  c.  52.  ^  2.  (a)  have 
preferred  this  indictment  in  the  county  of  Nottingham,  for  the 
offence  committed  in  the  town  of  Nottingham;  yet  in  that  case 
the  fact  ought  to  have  been  alleged  according  to  the  truth  of  tbe 
case,  viz.  to  have  been  conmiitted  in  the  town  of  Nottingham. 

The  trial  proceeded  upon  this  indictment  as  preferred,  and 
the  prisoners  were  convicted;  but  the  learned  judge  did  not 
pass  sentence  upon  them,  reserving  the  point  lor  the  consi- 
deration of  the  judges. 

In  Easter  term,  1808,  the  judges  met,  and  held  that 
although  by  the  38  G.  3.  c  52,  this  offence  might  be  tried  in 
the  county  at  large»  yet  the  offenee  should  have  been  laid  in 
the  county  of  the  town.  (6) 

(a)  Which  enacti,  That  it  shall  and  may  be  lawful  ibr  any  proaecator  to  prefer  his  bill 
of  indietment  ibr  any  oObnee  fXKmnitted  or  ohaifad  to  he  oooimilled  within  the  connty  <if 
any  city  or  toern  corporate,  to  the  ja^  of  the  county  next  adjotninr  to  the  ooonUr  of  aoeli 
city  or  town  corporate  sworn  and  charged  to  inquire  for  the  king  for  the  body  or  such  ad- 
joining oountT,  at  mny  semoBs  of  Oyer  and  Terminer  or  general  gaol  delirenr;aBd  th^t 
every  such  bill  of  indictment,  found  to  Iw  a  true  bill  by  such  jucy,  mall  be  valid  and  effisc- 
tual  in  law  as  if  the  same  had  been  found  to  be  a  true  bill  by  any  jury  sworn  and  charged 
to  inquire  for  the  king  for  the  body  of  the  county  of  iooh  aty  or  town  oorpofate. 

(4)  Vide  Kex  8.  Go^  iuoL  leiO-^eK. 
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*Rex  V.  Jolui  Hoggins. 

If  1  MiTuil  reoeive  moiieT  ibr  hii  oiMter  for  tn  article  made  of  his  master**  material,  it 
will  be  within  the  39  &.  3.  c.  85,  if  he  erobexsie  it,  thtegh  he  made  the  articles  and  was 
to  have  a  fifen  proiKirtioa  of  the  price  ibr  nMng  them. 

THE  prisoner  was  tried  before  Mr.  Justice  fiayley,  at  the 
Lent  assizeSf  for  the  Borough  of  Leicester,  in  the  year  1809, 
on  an  indictment  on  the  39  G.  3.  c.  85,  for  embezzlement. 

The  prisoner  worked  for  Qurbridge  &  Co.  who  wei'e  turn- 
ers ;  and  was  paid  according  to  what  he  did.  It  was  part  qf 
his  duty  to  receive  orders  for  jobs,  to  take  the  necessary  ma- 
terials from  his  masters'  stock,  to  work  them  up,  to  deliver 
out  the  articles,  and  to  receive  the  money  for  them ;  and  then 
bis  business  was  to  deliver  the  whde  of  the  money  to  his 
masters,  and  to  receive  back  at  the  week's  end  a  proportion 
of  it  for  working  up  the  articles.  The  jobs  were  commonly 
paid  for  as  soon  as  they  were  executed,  it  being  a  ready 
money  part  of  the  business. 

On  tne  27tb  of  January,  1809,  the  prisoner  received  aa 
order  from  one  Jonathan  Malktt  for  six  dozen  of  6offee-pot 
handles.  The  order  was  aivcn  to  hi^n  in  bis  character  of 
servant  to  Burbridge  Ac  ua  He  took  the  wood  for  the 
handles  from  their  stock,  and  turned  them  on  their  premises^ 
and  with  their  machinery.  He  then  delivered  them  to  Mn 
Mallett,  and  received  the  price,  which  was  three  shillings,  but 
he  concealed  the  whole  transaction  from  Burbridge  &  Co. 
and  kept  the  whole  money. 

His  own  share  of  the  price  would  have  been  a  third,  tiz* 
one  shilling. 

The  learned  judge  doubted  whether  this  was  within  the  act, 
or  whether  it  was  not  rather  a  case  of  fraudulently  conceal- 
ing the  order,  and  embezzling  the  masters'  mat^als  and  asiag 
their  machinery  to  execute  it;  but  as  the  point  was  considered 
of  extensive  importaoce,  he  did  not  state  his  doubts  to  the 
jury,  and  they  found  the  prisoner  guilty ;  but  the  prisoner  wa* 
let  out  on  bail,  and  judgment  was  respited  till  the  foUowii^ 
assizes. 

19 
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In  Easter  term,  29th  April,  1809,  at  a  meeting  of  the 
judges,  they  all  agreed  that  the  coQ?ictioD  was  right  (a) 


[  ^146  ]  ^Rex  V.  Thomas  Cannon  and  James  Coddington. 

ObUining  money  by  threateninjr  to  charge  a  mail  with  an  annatural  crime  and  carry  him 
before  a  magistrate  ia  robbery  if  there  is  any  donatraint  upon  hia  peraon.  If  the  pri- 
Bonera  call  a  eoach  to  carry  the  party  before  the  magistrate,  and  the  proaecator  gets 
into  it    This  is  a  constraint  upon  his  person.    See  Bex  ».  Egerton,  Hil.  T.  1819.  poti, 

THE  prisoners  were  tried  before  Mr.  Baron  Graham  and 
Mr.  Justice  Grose  at  the  Old  Bailey  November  sessions,  in 
the  year  1808,  on  an  indictment  for  ai  highway  robbery  in 
the  parish  of  St.  George,  Hanover  Square,  on  the  9th  of 
August,  1808,  on  one  Joseph  Butler. 

It  appeared  in  evidence,  that  the  prosecutor  Joseph  Butler* 
had  the  management  of  Mr.  Wigram^s  business,  a  silver- 
smith ill  St  James's  Street.  On  the  9th  of  August,  1808, 
the  prisoner  Coddington  came  to  Mr.  Wigram's  soon  after 
ten  o'clock  in  the  morning;,  and  inquired  for  Mr.  Butler,  and 
said  that  Sayers  the  ofBcer  was  waiting  for  him  in  St. 
James's  Place;  that  hie  wanted  to  see  him  on  the  business 
that  occurred  on  the  preceding  evening.  The  prosecutor 
went  to  St  James's  Place,  and  found  the  prisoner  Cannon 
there.  Both  the  prisoners  went  with  the  prosecutor  to  his 
lodgings  in  Cleveland  Court.  Cannon,  when  they  arrived 
there,  stated  (having  the  preceding  night  represented  himself 
to  the  prosecutor  as  an  assistant  officer  ot  the  police)  that 
he  had  been  discovered  to  have  been  absent  from  his  duty  in 
the  park  the  night  before,  and  that  he  had  been  obliged  to' 
account  to  the  other  officers  on  duty  who  claimed  a  share  of 
the  10/.  he  had  received  from  the  prosecutor  the  night  before; 
that  he  had  also  been  obliged  to  state  his  absence  to  Cod- 
dington (whom  he  then  called  by  the  name  of  Wilkinson, 
and  represented  as  an  assistant  clerk  at  Bow  Street),  and 
therefore  required  10/.  more  of  the  prosecutor,  or  they  would 
prefer  the  charge  which  he  had  the  night  before  threatened 

(c)  Vide  Rex  «.  Hartlej,  tupn,  139,  and  the  euee  there  died. 
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biiii  with.  Cannon  did  not  repeat  what  the  charge  was. 
(The  charge  on  the  preceding  night  was,  of  an  attempt  to 
commit  an  unnatural  crime.)  Under  the  apprehension  of 
the  threat,  the  prosecutor  told  them  he  would  *  procure  the 
10/.  by  the  next  morning,  and  made  an  appointment  with 
them  to  meet  him  the  following  morning  at  St.  Jameses 
Square,  at  nine  o^clock.  They  then  went  away.  A  few 
minutes  after  nine  o^clock  that  night  the  prisoners  came  to  the 
prosecutor  •at  Wigram'u;  and  on  his  opening  the  [  *147  ] 
door,  the  prisoners  came  into  the  passage  and  said  they 
were  come  for  the  money  he  bad  promised  them,  that  they 
could  not  wait  till  the  morning.  Upon  the  prosecutor^s  in- 
forming them  he  had  not  got  the  money,  they  said  they  were 
come  from  Bow  Street,  md  would  take  him  into  custody. 
The  prosecutor  agreed  to  accompany  them;  and  one  of  the 
prisoners  called  a  coach  and  ordered  the  coachman  to  drive 
them  to  Bow  Street;  after  driving  a  short  distance  one  of 
the  prisoners  desired  the  coachman  to  stop,  and  told  the 
prosecutor  if  he  would  behave  like  a  gentleman  and  procure 
the  money  they  would  not  prefer  the  charge  against  him. 
The  prosecutor  promised  to  try  a  friend  in  Bruton  Street: 
the  coach  was  then  directed  to  stop  at  the  corner  of  Bruton 
Street:  they  all  got  out  there,  and  one  of  the  prisoners  paid 
the  &re.  The  prisoners  accompanied  the  prosecutor  to  the 
door  of  bis  friend,  and  said  they  would  wait  until  he  came 
out.  He  procured  a  10/.  bank  note,  and  after  remaining  in 
the  house  about  five  minutes,  he  returned  into  the  sU*eet,  and 
found  the  prisoners  waiting  for  him  on  the  opposite  side  of 
the  way,  and  he  gave  the  money  to  them.  The  prosecutor 
said  that  he  parted  with  the  money  in  the  fear  and  dread  of 
being  placed  in  the  situation  of  a  criminal  of  that  nature,  had 
they  presisted  in  preferring  the  charge  against  him;  that  he 
did  not  conceive  they  were  Bow  Street  officers,  though  they 
held  out  the  threat,  but  that  he  was  extremely  agitated,  and 
thought  they  would  have  taken  him  to  the  watch-house  by 
yoro^;  under  that  idea  and  the  impulse  of  the  moment  he 
parted  with  the  money.  The  prosecutor  stated  that  he  couki 
not  say  that  he  gave  his  money  under  the  impression  of  any 
danger  to  his  person.  On  the  13tli  of  the  same  month,  the 
prisoner  Gannon  again  applied  to  the  prosecutor  at  his  lodg- 
ings in  Cleveland  Court,  and  asked  for  two  guineas;  but  the 
prosecutor  refused  to  give  him  any  money;  and  on  the  Slst 
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of  October,  on  bis  applying  to  tbe  proseciitor  at  Mr«  Wi- 

S ram's,  be  was  taken  into  custody,  as  was  the  prisoner  Cod- 
ington, on  tbe  3d  of  November  following. 

Graham  B.  in  leaving  the  case  to  tbe  jury,  stated  that  with 
respect  to  Cannon,  if  they  thought  the  prosecutor  delivered 
his  money  under  the  terror  of  this  charge,  depriving  him  for 
the  time  of  bis  presence  of  mind  and  freedom  of  action,  the 
cases  decided  would  justify  his  conviction.  And  as  to  Cod- 
dington,  that  they  were  to  consider,  whether,  from  the  cir- 
[  *148  ]  cumstances  of  the  *case  and  his  conduct,  they 
thought  that  he  well  knew  what  the  charge  threatened  was ; 
for  if  so,  there  was  no  doubt  be  concurred  in  the  means  used 
to  obtain  the  money. 

The  jury  found  them  both  guilty ;  but  as  this  case  con- 
tained more  distinctly  than  others  of  the  like  kind  tbe  fact  of 
delivery  under  no  apprehension  of  personal  injury  or  danger, 
the  learned  judge  reserved  the  case  for  the  consideratbn  of 
the  judges. 

In  Hilary  term,  1809,  all  the  judges  met  (except  Mansfield 
C.  J.;)  ten  of  the  learned  judges  were  of  opinion,  that  the 
calling  a  coach  and  getting  in  with  the  prosecutor  wsis  a 
forcible  constraint  upon  him,  and  sufficient  to  constitute  a 
robbery,  though  the  prosecutor  had  no  apprehension  of  fur- 
ther injury  to  his  person.  Lord  Ellenborough,  Macdonald 
C.  B.,  Lawrence  J.,  Chambro  J.,  and  Graham  B.,  thought 
some  degree  of  force  or  violence  essential ;  and  that  the 
mere  apprehension  of  danger  to  his  character  would  not  be 
sufficient  to  constitute  the  offence.  Heath  J.,  Grose  J., 
Thomson  B.,  Le  Blanc  J.,  and  Wood  B.,  seemed  to  think  it 
would.    The  conviction  was  held  right,  (a) 

(a)  In  Hiokman*8  oaao,  1  Leaoh,  C.  C.  378,  it  wts  held  to  be  robbery  to  obtain  Qooer 

Sr  threatening  to  take  another  before  «  juttioe  on  a  char j^e  of  an  unnatural  ofience,  af. 
oQgh  the  proeeeutor  etated  that  be  parted  with  hie  money  under  an  idea  of  preecrYhif 
his  oharaoter,  wdfromfemr  ifp§r9onal  maltnce.  The  doctrine  in  Hickman**  oaae  appeara 
to  have  lieen  dootited  by  aeveral  of  tbe  Jiidj?ea  in  Cannon*t  case ;  but  hag  been  aubeequenUy 
reeogniiied  in  Rex  v.  E^rton,  Hilary  T.  1819,  pee/,  where  tbe  judges  held  on  a  case  re- 
•erred,  that  fear  of  lose  of  charaister  and  services  upon  a  charge  of  sodomitical  libertiee, 
was  sufficient  to  conslitute  robbery,  though  tbe  party  accused  iad  no  fear  of  beiag  taken 
Ml  eutlodff  or  </  jnmitAiiMRt. 
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*Bex  V.  Janies  Wicks. 

Uttering  «  fi>iged  bill,  importinsr  to  be  poyabU  to  tho  drawer**  order  with  intent  to  defraud, 
is  a  complete  offence,  tboagh  there  it  no  indoraemeot  upon  it  importing  to  be  the 
drawer's. 

THE  prisoner  was  tried  before  Mr.  Baron  Wood,  at  the 
Lent  assizes  for  the  city  of  Gloucester,  in  the  year  1809,  on 
an  indictment  for  forging  a  bill  of  exchange,  according  to  the 
tenor  following:—* 

"^  £50.  Bartvend,  October  Ist,  1808. 

"  Two  months  after  date  pay  to  ower  order  the  sum  of 
^^  fiftey  pounds  value  rect.  as  advis'd  by  Rimmington  &c  Co. 
^  Messrs.  Ciemmentson 
^  Boradel  6c  Jackson 
<'  Basinghall  St.,  London.^' 

■ 

with  intention  to  defraud  Merrett  Stephens,  and  John  Merrett 
Stephens. 

The  second  count  was  for  uttering  and  publishing  the  said 
bill  with  intent  to  defraud  the  same  persons. 

The  prisoner  (Wicks)  carried  the  bill  above  stated  to  the 
house  of  Merrett  Stephens  and  John  Merrett  Stephens,  who 
were  bankers  at  Gloucester,  and  desired  them  to  discount  it 
for  him,  which  they  did,  and  paid  him  the  full  amount  for  it, 
deducting  the  discount,  and  he  indorsed  it,  but  not  in  his 
own  name.  After  he  was  gone,  the  clerk  discovered  that 
there  was  no  endorsement  of  the  drawer^s  name  or  firm  upon 
it,  and  went  in  search  of  the  prisoner,  but  could  not  find  him. 
There  was  an  indorsement  of  another  name  upon  it  besides 
the  name  which  the  prisoner  indorsed. 

Abbott  and  Ludlow  for  the  prisoner  objected,  that  inas- 
much as  there  was  no  indorsement  of  the  drawers  (who 
were  the  payees),  nor  any  thing  purporting  to  be  their  in- 
dorsement, it  could  not  pass  as  a  bill  of  exchange,  and  there- 
fore was  not  capable  of  efiecting  a  fraud.  They  contended, 
that  in  order  to  constitute  the  crime,  the  indorsement  must 
be  capable  of  defrauding  the  persons  whose  names  were 
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forged,  and  cited  Lyon's  Case,  2  Leach,  C.  C.  597,  of  a  scrip 
receipt  without  a  name,  Wall's  Case,  2  East,  P.  C.  953,  of 
forging  a  will  of  land  attested  by  two  witnesses  only,  and 
[  *250  ]  iMoffat's  Case,  2  East,  P.  C.  954,  of  forging  *a  bill 
for  more  than  twenty  shillings  and  under  five  pounds  without 
subscribing  witnesses,  &c. 

The  learned  judge  overruled  the  objection,  on  the  ground 
that  the  bill  in  this  case,  if  genuine,  \Vould  have  been  a  good 
and  valid  bill  of  exchange;  and  if  the  jury  believed  the  pri- 
soner forged  it,  or  uttered  it  knowing  it  to  be  forged,  with 
intention  to  defraud  the  bankers,  he  thought  the  crime  was 
complete. 

The  jury,  upon  full  and  clear  evidence,  found  the  prisoner 
guilty;  but  at  the  request  of  the  counsel,  the  learned  judge 
reserved  the  point  for  the  consideration  of  all  the  judges. 

In  Easter  term,  29th  of  April,  1809,  at  a  meeting  of  the 
judges,  viz.^  Lord  Eilenborough,  Mansfield,  C.  J.  of  C.  B., 
Macdonald,  C.  B.,  Heath,  J.,  Grose,  J.,  Lawrence,  J.,  Le 
Blanc,  J.,  Chambre,  J.,  and  Wood,  B.,  this  case  was  con- 
sidered, and  all  agreed  that  the  conviction  was  right,  (a) 

All  the  judges  agreed  that  the  instrument  was  a  bill  of  ex- 
change, though  it  was  not  accepted  or  indorsed;  and  that 
there  was  no  doubt  of  the  uttering  by  the  prisoner  with  an 
intent  to  defraud;  but  Lawrence,  J,  for  some  time  doubted, 
whether,  as  without  an  indorsement  by  the  payee  it  could 
not  be  available  in  the  bands  of  the  person  to  whom  it  was 
uttered,  even  if  it  were  a  genuine  bill,  it  could  be  denomina- 
ted such  an  instrument  as  that  the  uttering  of  it  would  be 
within  the  statute,  or  rather,  whether  it  could  be  8a:id  to  be 
with  intent  to  defraud  the  person  to  whom  uttered,  when,  by 
attentively  looking  at  the  instrument  itself*  he  must  have  seen 
that  it  was  not  valid  as  a  negotiable  bill  of  exchange;  but  his 
doubts  appeared  to  be  removed  by  the  argument,  that  had  it 
been  the  true  and  genuine  bill  it  purported  to  be,  the  holder 
of  it  for  valuable  consideration  from  the  payee  might  compel 
the  payee  to  indorse  it. 

Mr.  Justice  Bay  ley  was  not  present  at  this  meeting,  but 
he  thought  the  conviction  wrong,  that,  for  want  of  an  indorse- 
ment, the  bill  was  not  negotiable,  and  therefore,  if  genuine, 
not  of  value  to  the.  taker  of  it. 

(a)  SooRoxv.  Froad,»Triii.T.  1819,jMit.    a  G.  1  Br^- &  B.  300. 

•  £og;.  Com.  Law.  Repi.  V«  8!>. 
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^Rex  V.  Richard  Griffin.    , 

A  prisoner  was  charged  with  stealing  a  guinea  and  two  promissory  notes.  The  proseontor 
told  him  that  it  would  bo  better  for  hlin  to  confess:  Held,  that  after  this  admonition  the 
praseentor  might  prove  that  the  prisoner  brought  htm  a  guinea  and  a  5^  note«  which  he 

^  ffave  up  to  the  prosecutor  a$  tke  guinea  and  one  of  tke  notes  that  had  been  otolen  from 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Cbambre,  at  tbe  Winchester  Licnt  assizes,  in  the  year  1809, 
for  stealing  a  guinea  and  two  [promissory  notes  in  a  dwelling- 
house. 

It  appeared  in  evidence,  that  one  of  the  notes  was  a  bank 
of  England  note  for  5/.,  and  tbe  other  a  Reading  bank-note 
for  the  like  sum. 

Amongst  other  evidence  the  following  proofs  were  given: — 

The  prosecutor  proved,  that  the  morning  after  the  offence 
was  discovered  he  charged  the  prisoner  with  having  com- 
mitted it,  which  charge  the  prisoner  positively  denied.  His 
bouse  was  then  searched,  but  nothing  found.  Soon  after- 
wards, the  prosecutor  having  learnt  that  the  prisoner  had  got 
change  for  a  5/.  bank  of  England  note,  at  a  public  house  at 
Gonsby,  told  the  prisoner  what  he  had  heard,  and  renewed 
the  charge  against  him.  The  prisoner,  at  first,  would  not 
admit  that  be  had  received  any  money  there,  but  afterwards 
said,  if  he  had  changed  a  note  there  it  was  his  own. 

The  prosecutor  was  then  proceeding  to  state,  that  the  con- 
versation ended  in  a  confession;  but,  as  he  admitted,  that  he 
had  told  the  prisoner  that  it  would  be  better  for  him  to  con- 
fess, the  learned  judge  prevented  him  from  giving  testimony 
of  a  mere  verbal  confession,  but  permitted  him,  however,  to 
prove  that  the  prisoner  hroufrfit  to  him  a  guinea  and  a  5/.  Read' 
ing  bank  note,  which  he  gave  vp  to  the  prosecutor  as  the  guinea 
and  one  ef  the  notes  that  Itad  been  stolen  from  him.  The  note 
thus  produced  the  prosecutor  could  not  identify,  otherwise 
than  by  its  corresponding  with  the  stolen  note  in  the  sum  for 
which  it  was  given;  and  in  being  a  note  of  the  same  bank. 

The  learned  judge  told  the  jury,  that  notwithstanding  the 
previous  inducement  to  confess,  they  might  receive  the  pri- 
soner's description  of  the  note,  accompanying  the  act  of  de- 
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livering  it  up,  as  evidence  that  it  was  the  stolen  note,  and 
they  found  the  prisoner  guilty. 

In  Easter  term,  29th  April,  1809,  a  majority  of  the  judges, 
Tiz.  Lord  Eilenborough,  Mansfield  C.  J.  of  G«  B.,  Macdonald 
[  ♦152  ]  C.  B.,  *Heath  J.,  Grose  J^,  Chambre  J.,  and  Wood 
B.,  held  the  conviction  right,  and  the  evidence  admissiUe. 

Lawrence  and  Le  Blanc  Js.  were  of  a  contrary  opinion. 

Le  Blanc  J.  being  of  opinion  that  the  production  of  money 
by  the  prisoner  was  alone  admissible,  and  not  his  saying,  at 
the  time  he  produced  one  of  the  notes,  ^^  that  it  was  one  y^  the 
notes  stolen  from  the  prosecutors^ 


Rex  V.  Francis  Jones. 

Larceny.  The  proeecotor  oiked  the  prisoner,  on  finding  him,  for  the  money  he  the  pri- 
soner had  taken  oot  of  the  proeecotor**  pack,  bat  hefire  |A«  money  woe  prodmeed  said, 
**  he  only  wanted  bia  money,  and  if  the  priaoner  gave  him  that,  be  might  go  to  the  devil 
if  he  pleased;*'  upon  which  the  priaoner  took  lit.  ^^d,  oat  of  hia  pocket  and  aaid  U  tooa 
dU  he  had  Ujt  of  it:  Held,  that  the  confWaion  oogfat  not  to  have  been  received. 

THE  prisoner  was  tried  before  Mn  Justice  Chambre,  at 
the  Winchester  Lent  assizes,  in  the  year  1809,  opon  an  in- 
dictment for  stealing  money  to  the  amount  of  1/.  8^.,  the  pro- 
perty of  John  Webb,  a  private  in  the  Somerset  Militia. 

A  part  of  the  evidence  was  as  follows: — 

The  prosecutor,  who,  as  well  as  others,  had  been  in  pursuit 
of  the  prisoner,  found  him,  at  last,  in  a  room  of  a  public  house, 
in  custody  of  a  constable,  to  whom  he  had  been  delivered  by 
a  Serjeant  of  marines,  who  bad  apprehended  him.  On  finding 
him  there,  the  prosecutor  asked  him  for  the  money  that  he, 
the  prisoner,  had  taken  out  of  the  prosecutor^s  pack,  upon 
which  the  prisoner  took  lis.  6id.  out  of  his  pocket,  and  said 
it  was  all  he  had  left  of  it.  The  serjeant  (who  was  in  the 
same  room  with  the  constable  and  the  prisoner)  gave  the 
same  account  of  the  conversation  and  of  the  production  of 
the  money  by  the  prisoner;  but  he  added,  that  Webb  the 
prosecutor,  before  the  money  was  produced,  said  ^^  he  only 
wanted  his  money ^  and  if  the  prisoner  gate  him  thatj  he  miglU 
go  to  the  devil  if  he  pleased.^ 
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The  money  ^ll«.64ii;)  wa&taken  charge  of  by  the  s^jeant 
.  .  The  leanied  judge  left  the  nrhole  of  this  eTidence  for  the 
coQsideration  of  the  jory^  aod  they  found  the  prisoner  guilty. 

In  Easter  term,  29th  of  April,  1809,  the  majority  of  the 
judges  present,  viz,  Macdonald  C.  B^  Cbambre  J.,  Lawrence 
J.,  Le  Blanc  J.  and  Heath  J.,  held  that  the  evidence  was  not 
admissible,  and  the  conviction  wrong.  Wood  B.,  Grose  J., 
Mansfield  C.  J.  of  C.  B.  oontnu  Lord  Eilenborougb  dubitante. 


♦Rex  f).  William  Row.  [  *153  ] 

Vtnom  fasfing  nothing  to  do  with  the  AppMbontlon,  prooecatlon,  or  ezimimition  of  tho 
piKMier,  advised  him  to  tell  the  troth  and  consider  hie  ^niJy.  Held  that  sneh  admonition 
was  no  ground  ftr  eiclnding  a  eonftaiion  made  an  hoar  aftorwarde  to  tlie  oonataUe  in 


THE  prisoner  was  tried  before  Mr.  Justice  Cbambre,  at  the 
Exeter  Lent  assizes,  in  the  year  1809,  upon  an  indictment 
for  stealing  a  quantity  of  muslins,  and  other  goods,  from  a 
bai^e  in  Sutton  Pool,  Plymouth,  described  as  a  port  of  entry 
and  discharge. 

In  consequence  of  a  misdescription  of  the  port  he  was  ac- 
quitted of  the  capital  part  of  the  charge,  but  convicted  of  the 
larceny. 

The  prisoner  was  apprehended  by  a  constable  at  his  own 
lodgings,  where  many  goods  of  the  description  of  those  that 
were  stolen  were  found;  and  while  the  constable  had  the 
goods  and  the  prisoner  in  his  custody  to  take  to  the  Guildhall 
before  the  magistrates,  some  of  the  neighboursy  who  had 
nothing  to  do  with  the  apprehension,  prosecution  or  examination 
of  the  prisoner  f  ofBciousIy  interfered,  and  admonished  the  priso^ 
net  to  tell  the  truth,  and  consider  his  family,  which  was  a  large 
one.  No  answer  or  observation  thereon  was  made  by  the 
constable,  nor  did  the  prisoner  answer  them,  but  he  desired 
the  constable  to  call  upon  him  in  an  hour  at  the  prison,  which 
he  did,  and  there  the  prisoner  made  a  full  confession;  stating 
in  what  manner  he  had  been  persuaded  to  join  in  committing 
the  act,  and  all  the  circumstances  attending  it. 

The  learned  judge  received  this  confession  in  evidence. 
20 
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In  Easter  tern,  39tb  April,  1809,  the  Mga^  premiC,  viz. 
LcMrd  Elbiiborougb,  MaDraeld  C«  J.  of  0.  Bm  Macdonald  G. 
B.,  Heath  J«,  Grose  J.,  Lawreooa  J,,  Le  Blanc  J.,  Ghamhra 
J«,  aad  Wood  B.,  agreed  that  the  evideoce  waa  adniiasiMe  and 
the  conviction  right,  because  the  adTice  to  confen  was  not 
given  or  sanctioned  bjr  any  person  wbo  had  any  coocera  in 
the  business. 

This  case,  and  tbe  two  former  (mr.  Rex  v.  Griffin  and  Rex 
V.  Jones)  being  so  much  in  vari  materiay  Ghambre  J.  stated 
them  together,  and  reserved  tne  questions  on  the  admissibility 
[  154  ]  of  the  ^evidence  for  the  opinion  of  the  judges,  in  con- 
sequence, as  he  stated,  of  the  obscurity  and  discordance  of 
the  cases  upon  the  subject  that  are  in  print,  (a) 


Rex  V.  Gilbert  Holden  and  five  others. 

TIm  olboM  of  diflpQiiny  and  ptttinsr  vway  hrged  btnk  natea  la  •omplete.aKMigii  At  {wtm 
tQ  whom  they  were  dispoecd  of  wu  an  i^feot  ioc  the  bank  to  doted  uttorera,  and  applied 
to  the  priaoner  to  parehaae  forged  notea,  and  had  them  delivered  to  him  aa  forged  notei^ 
^r  the  parpoae  of  diapooing  ef  them.  An  ladioCment  inde,  need  not  etate  te  whom  thd 
note  waa  diapoaed  of,  it  ia  auffidont  to  atate  the  priaoner  diaposed  of  the  note  with  intent 
to  defirand  the  hank,  he  knowing  it  at  the  time  to  he  ibrged#  S.  C  3  Tkont  334  2.  Loach. 
C  a  1019. 

THE  prisoners  were  severally  indicted,  tried,  and  convi^ed 
before  Mr,  Justice  Chambre^  at  the  Lancaster  sumioer  assizes, 
in  the  year  1809,  for  knowingly  disposing  of  ibiged  hank 
aptes«  (J) 

(4)  See  WarrickihalTi  Case,  I  Leach,  C.  C  263.  See  the  oaiey  collected,  Phllipa  on  £Mr 
dmioB,  lid.  4tb  edit    Starkie  on  Evidence, Part  IV.  p.  49. 

(6)  The  first  aection  of  45  G.  3.  c  89.  enaeta,  That  if  any  person  ahall  fideely  makci  foBgP^ 
eounterleit  or  alter,  or  canae  or  procure  to  be  falsely  made,  forged,  &,c,  or  wUlinffly  act  or 
•■Mat  in  the  falae  making,  forging,  dta  any  deed,  will,  testament,  bond^  writing  ebiigalory* 
hill  of  ezchangei  promissory  note  for  payment  of  money*  indorsement  or  aaaigaraeot  of  uf 
bill  of  exchange  or  promissory  note  for  payment  of  money,  acceptance  of  any  bill  of  exchange, 
ea  any  acquittance  or  receipt  either  for  money  or  goods,  or  any  aeoonntable  receipt  far  any 
fote,  bill,  or  other  security  for  payment  of  money,  or  any  warrant  or  order  for  payment  oC 
iponey  or  delivery  of  goods,  with  mtention  to  defrond  any  peraon  or  body  politic  or  corpo- 
iale>  whataoever,  or  ahall  oifer,  diapose  oi;  or  put  away  any  folsei  forced,  connterfoiled  or  al- 
tered deed,  will,  Slc  with  intention  to  defraud  any  person,  body  pobtie  of  OMyorslis  kpMr* 
iag,.  &C.  shall  be  deemedgailty  of  febny  without  benefit  of  clergy. 

By.  a.  SL  It  ia  enaeted,  Thot  if  any  person  ahall  forge,  coonterfeil  or  aKar  my  bank  idBt 
bank  bill  of  exchange,  dividend  warrant,  or  aov  bond  or  obligatina  under  the  ooramcn  seal 
of  the  Governor  ana  company  of  the  bank  of  England,  or  any  indoraeraent  thereon;  or  ahall 
oflbr  OK  dkpow  of  or  pot  away  anv  sueh  forged,  counterfoil  or  nllend  noie^  bill,  dba»or  de- 
mend  the  money  therein  contained  or  pretended  to  be  doe  thereon,  or  any  nrl  thereof^  of 
the  aaid  company,  or  any  of  thdir  officers  or  aervanta,  knowing  euch  note,  offl,  &&  to  bo 


^Theftmn  of  th^  mdietfDeDt  was  the  same  in  each  case. 

The  first  and  third  counts  in  each  (upon  which  no  evidence 
was  given)  charged  actual  forgery,  The  second  count  in 
each  charged^  that  the  prisoner  on  the  15cb  day,  6ic.  with 
Ibrte  and  aroM  at  R.  in  the  county  of  Lancaster,  *^  feloniously 
did  dispose  of  and  put  away  a  certain  false  forged  and  conn* 
terfeit  bank  note,  the  tenor  of  which  said  last-mentioned  forged 
and  counterfeit  bank  note  is  as  followeth;  (setting  it  forth) 
with  intent  to  defraud  the  governor  and  company  of  the  Bank 
of  England;  he  (the  said  prisoner)  at  the  time  of  his  so  dis- 
posing of  and  putting  away  the  said  last-mentioned  forged 
and  counterfeit  bank  note,  then  and  there,  to  wit,  on  the  said 
15th  day,  &c.  in  the  49th  year  aforesaid,  at  R.  aforesaid,  in 
the  said  county  of  Lancaster,  well  knowing  such  last-men- 
tioned note  to  be  forged  and  counterfeited,''  against  the  form 
of  the  statute,  &c. 

The  fourth  count  difiered  from  the  second,  only  in  describe 
ing  the  forged  instrument  to  be  ^  a  promissory  note  for  the 
payment  of  money''  instead  of  calling  it  a  bank  note.    * 

In  the  course  of  the  evidence,  it  appeared,  that  the  notes 
in  question  were  disposed  o^  to  James  Shaw,  and  James 
Whitehead,  the  principal  witnesses  against  the  jM'isoners, 
who  in  consec^uence  of  a  great  number  of  forged  bank  notes 
having  been  circulated  in  the  neighborhood,  were  employed 
by  the  magistrates  with  the  approbation  of  the  agents  tor  the 
bank,  to  detect  those  who  were  suspected  to  be  utterers. 

The  prisoners  did  not  pay  the  notes  to  Shaw  and  White* 
head,  as  genuine,  but  these  persons  for  the  purpose  of  detec-> 
tion,  applied  to  the  prisoners,  as  supposed  dealers  in  forged 
bank  notes  to  purchase  them,  and  the  prisoners  accordingly 
procured  them,  and  sold  them  as  forgea  notes. 

Shaw  and  Whitehead  were  not  deceived,  or  defrauded  in 
any  of  the  instances,  nor  were  any  of  the  prisoners  the  first . 
movers  in  die  transactions  they  had  with  the  witnesses;  nei« 
ther  did  it  appear  by  any  direct  evidence  that  any  one  of  thd 
prisoners,  when  first  applied  to,  had  any  of  the  notes  in  his 
actual  possessions  but  they  respectively  produced  them  at 
meetings  which  took  place  subsequent  to  the  first  applications 
made  by  the  witnesses. 

fcr^wi,  ooimterftitad  or  ahered,  with  intent  to  dafraod  the  nid  fofomor  nad  oomptnj,  m 
their  sooeoaeon,  or  anj  other  pereon,  body  politie  or  oorponite  whatMefer«  etniy  pnrMB  M 
oflboding  ihaU  be  deemed  guilty  of  felony  wilhoot  benefit  of  olergy. 
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The  rest  of  the  evidence  was  foil  and  satisfiurtoiy,  and 
four  of  the  prisoners  were  convicted  without  any  objection 
[  *156  ]  being  taken  *to  the  form  of  the  indictment,  or  to  the 
insufficiency  of  the  act  of  disposal  to  constitute  the  offence 
created  by  the  statute;  but  upon  the  trial  of  one  of  the  pri- 
soners of  the  name  of  Draper,  it  was  objected  in  his  behalf, 

First.  That  the  indictment  was  insufficient,  as  being  too 
general,  neither  stating  in  what  manner,  or  to  whom,  th^ 
notes  were  disposed  of  and  put  away. 
'  Secondly.  That  the  disposition  of  the  notes  estaUished  by 
the  evidence  was  insufficient,  inasmuch  as  the  prisoners  were 
solicited  to  commit  the  act  proved  against  them  by  the  bank 
themselves,  by  means  of  their  agents.  On  this  point  the  pri- 
soners' counsel  referred  to  the  case  of  M^Daniel  and  others, 
10  St.  Tr.  417. 

The  learned  judge  overruled  the  objection,  and  all  the  pri- 
soners received  sentence;  but  he  thought  it  proper  to  respite 
execution,  in  order  to  take  the  opinion  of  the  judges  upon 
these  objections. 

In  Michaelmas  term  11th  November,  1809,  at  a  meeting 
of  all  the  judges,  in  the  Exchequer  Chamber,  this  case  was 
argued  by  Vates  for  the  prisoners,  and  Lambe  for  the  crown, 
when  the  judges  were  unanimous  in  their  opinion  that  the 
conviction  was  right. 

•  That  as  to  the  first  objection,  the  statute  makes  it  felony 
without  benefit  of  clergy  to  put  away  or  dispose  of  generally 
without  saying  *'  to  any  person,"  or  "  to  any  of  the  King's 
subjects,*'  and  this  form  has  been  used  as  well  in  indictments 
for  putting  oflf,  as  in  indictments  for  uttering,  for  a  long  course 
,  of  years. 

As  to  the  second  obiection  the  offence  was  the  sune, 
although  the  party  for  the  purpose  of  detection  caused  the 
application  to  be  made  to  the  prisoners  to  sell  the  notes;  if 
the  prisoner  puts  them  off  with  the  intent  to  defraud,  the  in-* 
tent  is  the  essence  of  the  crime  which  exists  in  the  mind, 
although  from  circumstances  which  he  is  not  apprised  of,  the 
prosecutor  cannot  be  defrauded  by  the  ai^t  of  tne  prisoner. 
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*Rex  V.  James  Callan. 

TIm  prifloner  broke  out  oft  eellir  by  lifting  op  a  heavj  flap  by  which  the  collar  waa  doe- 
ed  on  the  ootaide  next  the  aireet  'The  flap  waa  not  bolted,  bot  it  had  bolti.  Six  of  the 
kamed  judgea  were  of  opinion  that  there  waa  a  aufficicnt  breaking  to  oonatitute  bor- 
flary;  the  remaining  aix  were  of  a  contrary  opinion. 

THE  prisoner  was  tried  before  Lord  Etienborough,  at  the 
Old  Bailey  sessions,  November,  1809,  on  an  indictment 
charging  him  with  having  stdlen  three  glass  bottles  and  five 
|Mnts  of  wine  the  property  of  one  Dennis  Mahoney,  in  his 
dwelling-house,  ana  with  having  after  committing  such  felony, 
burgiariausly  broken  out  of  the  said  dwelling-house. 

The  only  question  in  the  case  (for  the  larceny,  time  of 
night,  and  all  the  other  circiunstances  necessary  to  be  proved 
in  such  a  case  were  clearly  made  out^  was  whether  there 
was  a  sufficient  breaking  to  constitute  the  crime  of  burglary. 

The  wine  was  stolen  from  a  bin  in  the  cellar  belonging  to 
the  dwelling-house  of  Mahoney,  the  prosecutor,  who  kept  a 
public  house,  and  had  been  removed  by  the  prisoner  tirom 
thence  to  the  flap  by  which  the  cellar  was  closed  on  its  out- 
side next  to  the  street. 

The  flap  had  bolts  belonging  to  it  by  which  it  might  have 
have  been  bolted  within,  but  whether  it  was  so  bolted  on 
the  night  of  the  burglary  did  not  appear;  but  it  was  clearly 
proved  that  the  flap  was  down.  It  did  not  appear  whether 
the  prisoner  had  entered  by  the  flap  of  the  cellar  or  not,  as 
a  door  which  communicated  with  the  cellar  in  another  direc- 
tion and  which  the  prosecutor  had  left  locked  was  found  bro- 
ken open.  The  probability  therefore  was  that  the  prisoner 
had  entered  that  way;  but  if  he  had  entered  by  raising  up 
the  flap  it  wouM  (unless  prevented)  have  closed  after  him  by 
its  own  weight,  and  in  order  to  get  out  after  it  had  so  closed, 
it  would  have  reauired  the  degree  of  force  necessary  to  lift 
op  such  a  flap  to  be  applied  to  it.  The  flap  was  a  large  one, 
being  made  to  cover  the  opening  of  a  cellar  through  which 
the  liquors  consumed  in  the  public-house  were  usually  let 
down  into  the  cellar.  The  prisoner  when  first  discovered 
had  his  head  and  shoulders  out  of  the  flap  of  the  cellar,  and 
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upon  being  seized  made  a  spring  and  got  out  and  ran  away; 
be  was  immediately  pursued,  caught  and  brouffht  back,  and 
the  flap  through  which  be  had  got  was  found  fallen  down 
and  closed. 

[  *158  ]  *Upon  this  evidence  the  jury  found  the  prisoner 
guilty;  but  Lord  EUlenborough  reseryed  the  question  as  to 
the  sufficiency  of  the  breaking  out  in  this  case  to  constitute 
bui^lary  for  the  consideration  of  the  judges. 

In  Michaelmas  term,  1809,  all  the  judges  met,  when  Lord 
Ellenborough,  Mansfield  C.  J.,  Heath  J.,  Grose  J.,  Chambre 
J.,  and  W<K)d  B.  thought  this  was  a  sufficient  breaking  be- 
cause the  weight  was  intended  as  a  security,  this  not  b^g 
a  common  entrance;  but  the  other  judges,  yiz:  Macdoaald 
G.  B.,  Bayley  J,,  Graham  B.,  Le  Blanc  J.,  Lawrence  J.,  and 
Thomson  B.  thought  the  conviction  wrong,  (a) 


Rex  V.  James  Hewitt. 

An  tadicUnonl  Tot  seducing  an  artificer  was  fbund  at  the  general  iesBions  of  Oyer  and 
Terminer  and  general  aeaaion  of  the  peace  fox  Middleaez,  and  was  tried  at  tlie  Old 
Bailej.  The  judges  held,  that  the  statutes  5  0, 1.  c.  27.  and  23  Q,  3.  e.  13.  gave  no 
authority  to  prefer  snoh  an  indictment  at  such  a  session,  and  judgment  arrested  accord- 
ingly.   Sise  now  the  5  G.  4.  e.  97. 

THE  prisoner  was  tried  before  Newman  Knpwlys,  Es- 
quire,'Common  Serjeant,  at  the  general  sessions  of  gaol  de- 
hvery  of  Newgate,  holden  for  tne  county  of  Nf iddlesex,  at 
the  Old  Bailey,  in  September  1809,  on  an  indictment  pre« 
ferred  and  found  at  the  general  sessions  of  oyer  and  terminer 
and  general  session  of  the  peace,  held  at  the  Sessions  House 
on  Cierkenwdl  Green,  for  the  said  county,  in  the  said  month 
of  September,  charging  him  with  enticing  and  persuading  one 
Thomas  Hutchinson,  he  being  a  manafacturer,  workman, 
and  artificer  in  cotton,  being  a  manufacturer  of  Great  Brit- 
ain, to  go  out  of  Great  Britain  into  a  certain  foreign  country 

(a)  Vide  William  Brown's  case,  9  East,  P.  C.  487.  befivre  Boiler  J.  The  only  differ. 
elice  betwsen  the  two  cases  seems  to  be>  that  in  Brown's  Case  there  iserf  no  tfilsnsr  /b«. 
itati^St  in  this  case  there  were;  but  in  neither  case  were  anj  in  fact  xtmA^  bat  the  com- 
pression or  fiutening  saoh  as  it  was,  was  prodaced  by  the  mere  operation  of  natural  weight 
iAbotfaMses. 


called  America,  such  foreign  country  not  being  within  the 
dominions  of  or  belonging  to  the  crown  of  Great  Britain, 
against  the  statute,  &c. 

*The  allegations  in  the  indictment  were  clearly  [  *159  ] 
substantiated  in  eTidence,  and  the  jury  found  the  prisoner 
guilty. 

No  objection  to  the  indictment  was  taken  by  the  prisoner's 
counsel,  but  a  doubt  occurred  to  the  mind  of  the  learned 
CJcmmion  Serjeant,  whether  as  neither  of  the  statutes  respect- 
ing this  offence,  viz.  5  G.  1.  c.  27.  (a)  and  23  G.  2.  c  13.  (b) 
gave  any  authority  to  prefer  such  an  indictment  at  a  general 
MssioQ  of  the  peace  or  at  a  general  session  of  oyer  and 
terminer,  unless  at  the  assizes,  tnere  had  not  been  a  mis-trial| 
he  respited  the  judgment,  and  reserved  (be  point  for  the  cou'^ 
sideration  of  the  judges. 

In  Michaelmas  term,  1809,  the  judges  met,  when  they 
were  of  opinion  that  the  statutes  5  ur.  1.  c  27,  and  23  €r.  2, 
c  13,  gave  no  authority  to  prefer  au  indictment  at  such  ^ 
session.    Judgment  was  arrested,  (c) 

(a)  By  the  first  section  it  is  enaoted*  That  if  anjr  person  shall  entice,  4u^,  any  mami- 
fteturer  or  artificer  of  Great  Britain  to  |ro  out  of  this  irinfdom  into  any  Ibreign  emutry 
gat  of  His  Majesty*^  dominions,  aad  shall  he  con?ieted  thereof  npon  any  inSctmeDt  or 
information  which  shall  be  preferred  or  brought  against  him  or  them  in  any  of  His  Majesty's 
ooiifts  at  Westminster,  or  at  the  assises,  e  general  gaol  delifery,  or  qoarler  sessions  of  toe 
peace  ibr  the  coonty,  riding,  or  division  where  such  offence  shall  ho  committed,  the  person  so 
oonTieted  shall  be  fined,  £c 

(•)  The  first  ssetien  enacts.  That  If  anjf  persoo  shall  ccntrael  with,  &e«  or  sedoce  any 
iMnvfiMtarsr,  workman  or  artificer,  of  or  in  any  manufactures  of  Qreat  Britain  or  Ireland 
to  go  cot  of  this  kingdom,  or  out  of  the  kingdom  of  Ireland,  into  any  foreign  country  not 
wiSiin  the  dominions  of  or  belen^ing  to  the  crown  of  Great  Britain,  and  shall  be  oonviolsd 
thereof  npoo  any  indictment  or  infonnBtion  to  be  preferred  or  bcoqght  against  him  ia  Hia 
Majesty's  court  of  King's  Bench  si  Westminster,  or  by  indictment  at  the  assiaea  or  gene* 
lal  gaol  delivery  fbr  the  coontr,  riding  or  diviaioa  wherein  sudi  clEnca  shall  be  cwmmit* 
tad,  the  peraoa  convietad  shall  fiirfbit^  &c 

(e)  Vide  5  0, 4  c.  97.  By  which  the  above  statatca  of  5  0, 1.  o.  87,  and  S3  (?,  d.  e^ 
13.  are  lepealsd. 
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*Bex  V.  William  Headge. 

SRibeidement.  AlUioagh  prt>perty  Jitf  beeo  in  tbe  poiwukm  of  the  prisooer*«  marten, 
and  they  only  entrust  the  custody  of  such  property  to  a  third  person  to  try  tbe  honesty 
of  their  servant  If  the  servant  receives  it  from  suoh  third  person  and  embeules  it,  il 
is  an  oiBfoooe  under  the  statute.  SembU,  that  the  39  0»  3.  c.  85.  does  not  apply  to  caM« 
which  were  larceny  at  oommoA  law.    S.  C.  2  Leadi,  C.  C.  1033. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bay  Icy,  at  the  Old  Bailey  sessions,  September,  1809,  on  the 
statute  39  G.  3.  c.  85.  (a)  for  embezzling  three  shillings  which 
be  received  for  and  on  account  of  his  masters,  James  Clarke 
and  John  Giles. 

'  It  appeared  from  the  evidence,  that  the  prosecutors  desired 
a  neignbor,  one  Francis  Moion,  to  go  to  their  shop  and  pur- 
chase some  articles,  in  order  that  they  might  discover  v^ther 
the  prisoner  put  the  money  which  he  received  for  the  goods 
aold  into  the  till;  tl:e  prosecutors  supplied  Moxon  with  three 
shillings  of  their  own  money  for  this  purpose,  which  money 
they  marked.  Moxon  went  to  the  shop,  bought  the  articles, 
and  paid  the  prisoner  the  three  shillings.  The  prisoner  em- 
bezzled this  money. 

It  was  urged  on  behalf  of  the  prisoner,  that  the  prosecu- 
tors had  constructively  the  possession  of  this  money  up  to 
the  time  of  the  embezzlement,  and  that  they  had  parted  with 
nothing  but  the  mere  custody.  The  prisoner,  it  was  con- 
tended, might  have  been  indicted  for  larceny  at  common  law» 
but  that  tbe  statute  did  not  apply  to  cases  where  the  money 
before  its  delivery  to  the  servant  had  been  in  the  master^s 
possession,  and  might  legally  be  considered  the  masters'  at 
the  time  of  such  delivery,  as  Moxon,  in  this  case,  was  the 
masters'  agent,  and  his  possession  theirs. 

(a)  Which  enacts^  That  if  any  servant  or  clerk,  or  any  person  employed  fbr  tbe  pur- 
poae  in  the  capacity  of  a  servant  or  dark  to  any  person  whomsoever,  shall,  by  virtne  of 
■Qch  employment,  receive  or  take  into  his  possession  any  money,  goods,  &c  or  effects,  for 
or  in  the  name  or  on'the  acooant  of  his  master  or  employer,  and  sbul  fraodnlently  embenle, 
•eerete  or  make  away  with  th^  same,  or  any  part  thereof  every  sach  offender  shall  be 
deemed  to  have  feloniously  stolen  the  same  from  his  master  or  employer,  for  whose  ose  or 
hi  whose  name  or  on  whose  accoant  the  same  was  or  were  delivered  or  taken  into  the 
possession  of  such  servant  or  dork,  or  other  persons  so  emplc^ed,  althongh  such  money, 
goods,  &c^  was  or  were  so  taken  or  received  into  the  poMession  of  his  or  their  servant, 
derk,  or  other  person  so  employed. 


Tbe  learned  judge,  before  whom  this  case  was  tried, 
thought  it  deserved  consideration,  and  reserved  the  point  fov 
the  opinion  of  tbe  judges. 

In  Michaelmas  term,  1809,  the  judges  met  and  bekl[  *161  ] 
the  conviction  rights  upon  tbe  authority  of  Bull's  case,  (a)  in 
which  tbe  judges,  upon  similar  facts  held  a  common  law  in^ 
dictment  could  not  be  supported.  It  seemed  to  be  the  opinion 
of  tbe  judges  that  the  statute  did  not  apply  to  cases  which 
are  kreeny  at  common  law. 


Rex  V.  Charles  Henry  Ravenscroft 

Hie  priflooer  drow  a  bill,  **  Phage  to  pay  the  bearer  en  dewuTid  151.**  and  signed  it  wit6 
hb  own  name,  but  it  was  not  addrcoeed  to  any  one:  tfaere  were  forged  upon  thia  instru- 
ment,  when  nttered,  the  words  and  aiffnatare  **  Payable  at  Messrs.  Mastermaii  db  Co^ 
White  Hart  Court,  Wm.  M'lnerhenv.  M*Inerheny  kept  cash  at  Masterman  St,  Co.*8, 
who  were  banken.  The  judges  beM  this  was  net  an  order  for  payment  of  money,  there 
being  no  special  averments  m  the  indictment  that  this  was  intended  fiir  an  ordert  or 
that  Masterman  dt  Co.  were  bankera. 

THE  prisoner  was  tried  before  Mr.  Justice  Le  Blanc,  at 
the  old  Bailey  sessions,  June,  1809,  on  an  indictment  charg- 
ing him  in  one  count  with  forging,  and  in  another  count  with 
uttering,  knowing  it  to  be  forged,  a  certain  order  for  payment 
ofmoney,  as  follows,  viz. 

••  Gentn  "  London,  April  24,  1809. 

^  Please  to  pay  the  bearer  on  demand  fifteen  pounds  and 
ft        accompt  it  to 

**  Your  humble  servant, 

^  Charles  H.  Ravbnscroft. 
**  Payable  at  Messrs.  Masterman  ^  Co. 
^  "  White  Hart  Court, 

"  Wm.  M*Inerhenby.'' 

with  intent  to  defraud  Richard  Wilson. 

There  were  other  counts  stating  the  intent  to  be  to  defraud 
Francis  Wilson  and  William  M^Inerhcney;  and  other  counts 

(a)  CSted  in  Bafleley'a  oaae,  9  Leaeh,  C.  C  841.  S.  C  3  £aet,  P.  a  mCw. 
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stating  the  intent  to  be  to  defraud  the  partners  in  Master- 
man's  banking  house. 

There  was  another  set  of  counts  calling  it  a  blU  of  exchange 
in&ftead  of  an  order  for  payment  of  money. 

The  eridence  was  very  clear  and  satisfactory  of  the  pri- 
soner having  uttered  this  instrument  knowing  it  to  be  forged. 

The  jury  found  the  prisoner  guilty  on  the  count  charging 
him  with  uttering  it  knowing  it  to  be  forged. 

[  *162  ]  *A  doubt  occurred  whether  this  instrument  or  so 
much  of  it  as  was  a  forgery  fell  within  the  description  of  an 
order  for  payment  of  money  or  of  a  hill  qf  exchange;  and  sup- 
posing it  to  be  properly  described  as  one  or  the  other,  whe- 
ther, inasmuch  as  there  was  no  stamp,  the  want  of  addition 
oi place  to  that  part  where  it  is  made  payable  at  Masterman's 
and  Co.  rendered  the  instrument  invalid,  and  was  an  objec- 
tion which  the  prisoner  might  take  advantage  of  on  this  in- 
dictment. 

Upon  these  objections  the  case  was  submitted  to  the  con- 
sideration of  the  judges. 

The  evidence  so  far  as  is  material  to  render,  the  objections 
intelligible  was  as  follows: — 

The  prisoner  sometime  before  the  uttering  the  instrument 
in  question,  had  applied  to  Francis  Wilson  and  William 
M^Inerheney,  who  were  navy  agents  in  the  Adelphi,  repre- 
senting himself  under  an  assumed  name,  as  an  assistant  sur- 
geon in  the  navy,  and  as  such  entitled  to  some  pay.  He 
requested  Wilson  and  M^Inerhency  to  be  his  agents,  and  to 
advance  him  20/.  They  agreed  to  comply  with  his  request, 
and  the  prisoner  by  their  direction  drew  a  check  on  them  ad-' 
dressed  to  Wilson  and  M'Inerheney  for  20/.;  M*Inerheney 
wrote  on  the  check  in  red  ink  '^  Payable  at  Messrs.  Master- 
man's  and  Co.,  William  M'Inerheney,''  and  delivered  it  to 
the  prisoner,  who  under  that  order  received  the  money  of 
Masterman  and  Co.,  who  were  the  bankers  of  Wilson  and 
M^Inerheney.  It  was  proved  that  this  was  the  usual  mode  of 
Wilson  and  M^Iuerheney  drawing  on  their  bankers  for  the 
purpose  of  paying  persons  to  whom  they  were  agents. 

The  prisoner  having  by  means  of  this  transaction  got  ac- 
quainted with  the  agents'  mode  of  drawing  on  their  bankers, 
as  well  as  of  their  mode  of  making  checks  drawn  on  them 
payable  at  their  bankers',  afterwards  uttered  the  order  for 
15/.  stated  in  the  indictment  to  one  Richard  Wilson,  which 
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on  its  being  represented  at  MastenfianV  and  Co.  was  paid, 
the  forgery  of  the  name  William  M^Iherheney  not  being  at 
first  discovered. 

The  instrument  in  question  differed  from  the  usual  form  of 
the  drafts  which  Wilson  and  M^Inerbeney  made  payable  at 
their  bankers  in  this  particular,  that  the  draft  did  not  appear 
to  be  drawn  on  Wilson  and  M'Inerheney,  but  that  would 
have  been  no  objection  to  its  being  paid  by  Masterman  and 
Co.  if  they  were  satisfied  that  the  name  of  William  M^Iner* 
heney  subscribed  to  the  ^words  **  payable  at  Messrs.  [  *163  ] 
Masterman^s  and  Co."  was  in  his  hand*writing. 

In  Michaelmas  term,  1809,  the  judges  met,  and  the  major- 
ity, viz*  Bayley  J.,  Chambre  J.,  Le  filanc  J.,  Lawrence  J., 
Thomson  B.,  Grose  J.,  Heath  J.,  Macdonald  C.  B.,  and  Lord 
Ellenborough  were  of  opinion  this  instrument  was  not  ^^  an 
order  far  the  payment  (f  money J^  Wood  B.,  Graham  B.,  and 
Mansfield  C.  J.  held  that  it  was. 


Bex  V.  Robert  Hench. 

The  primier  pretendlitji^  to  be  the  eenrant  of  a  penon  who  had  boDgrht  k  chest  of  tea  depo- 
•it6(|  at  the  company's  warehouse,  got  a  request  paper  and  permit  for  the  chest,  snd  took 
it  away  with  the  assent  of  a  person  in  the  India  Company's  service  who  had  the  charge  of 
it;  the  judges  on  a  case  reserved,  held  this  felony. 

THE  prisoner  was  tried  at  the  Old  Bailey  October  sessions 
before  John  Silvester,  Esq.  Recorder,  for  stealing  on  the  &tfa 
of  October,  1809«  at  Saint  Catherine  Coleman,  one  chest  value 
one  shilling,  and  fifty-nine  pounds  weight  often  value  twenty 
pounds,  the  property  of  James  Layton  and  William  James 
Thompson. 

There  was  another  count  in  the  indictment  laying  the  pro- 
perty in  the  united  company  of  merchants  of  England  trading 
to  the  East  Indies. 

It  appeared  that  Layton  &  Co.,  who  were  tea  brokers,  pur- 
chased the  chest  of  tea  in  question,  No.  7100,  at  the  East 
India  House,  but  did  not  take  it  away. 

It  was  proved  by  a  witness,  a  laborer  in  the  service  of  the 
East  India  company,  that  on  the  5th  of  October  1809|  he  had 
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Ibe  care  of  the  request  ootes,  and  that  on  that  day  he  saw  the 
prisoner  go  to  tne  Excise  box,  the  place  where  they  were 
kept,  and  take  out  a  handful  and  select  one  of  them.  The 
prisoner  then  went  with  the  paper  in  his  band  to  look  for  the 
chest  No,  7100.  The  witness  went  up  to  him  and  asked  him 
what  be  wanted;  he  then  took  the  paper  out  of  the  pristHier's 
hand  and  seeing  the  number  7100  be  pointed  to  a  chest  with 
a  corresponding  number,  and  said  that  was  the  chest  he  waat- 
ed;  he  then  returned  the  request  paper  to  the  prisoner  ia 
order  that  he  might  go  to  the  permit  office  and  get  a  permit. 
The  prisoner  went  to  the  permit  office  and  retuFoed  with  tbe 
permit.  The  witness  then  took  the  permit  out  of  his  hand, 
[  ''IG^  ]  and  asked  him  whose  porter  he  was,  and  tbe  "pri- 
soner said  Noton's.  The  witness  returned  him  the  permit  and 
entered  the  name  ofNoton  in  tbe  book,  and  tbe  prisoner  took 
aiway  the  chest  of  tea. 

It  was  proved  that  the  pripooer  was  not  employed  by  Lay- 
ton  &  Co^  and  that  he  had  no  authority  from  tnem  to  demand 
tbe  chest. 

The  jury  found  the  prisoner  guilty. 

An  objection  was  taken  by  the  prisoner's  counsel,  that  as 
tbe  possession  of  tbe  property  was  obtained  by  a  regular  re- 

3uest  note  and  permit,  it  could  only  be  considered  as  a  mis- 
emeanor. 
The  Recorder  was  of  a  difiercnt  opinion,  but  respited  tbe 
judgment  in  order  to  take  tbe  opinion  of  the  judges.  Whether 
the  facts  above  stated  did  or  did  not  amount  to  a  felonious 
taking,  (a) 

In  Hilary  term,  27tb  of  January,  1810,  all  the  judges  met 
(except  Heath  J.)  aqd  held  this  conviction  to  be  right. 

There  was  not  any  diecussion  on  the  subject  none  of  tbe 
jtu^a  appearing  to  have  any  doubt. 

{<,)  Vide  WilUo's  Cue,  3  Eut,  P.  C.  013. 
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Rex  V.  William  Treble. 

If  a  note  tie  macfo  payable  at  a  country  banker^  or  at  their  banker's  in  London,  aabstita- 
iiog  another  place  (or  one  of  the  places  named,  by  introdQctng  a  pieoo  of  paper  over  the 
names  of  the  London  bankers,  containing  the  namea  of  another  banking  boose  in  Lon- 
don, 11  forgery,  a  a  3  Taunt  3S8, 2  Leach,  C.  C.  1040. 

THE  prisoner  w^s  tried  before  Macdonald  C.  B.  at  the 
Lent  assizes  for  the  county  of  Sussex,  in  the  year  1810,  on  an 
indictment  for  forging  a  ten^pound  promissory  note,  with  in* 
tent  to  defraud  Samuel  Hawkins  and  Henry  Phillips.  Second- 
ly, for  uttering  the  same,  dzc.  There  were  seven  other  counts. 

The  prisoner  was  convicted  upon  the  second  count. 

The  promissory  note  was  in  these  terms: — 

*^  No.  111.  Fardingbridge  and  Hampshire  Bank* 

^  I  promise  to  pay  the  boarer  on  demand  ten  pounds, 
here  or  at  [Messrs.  Ramabottoms  <$•  Co.,  Bankers,  London.'] 

"  Fordingbridge^  the  1  st  day  of  July,  1808; 
**£10.  No.  111. 

^  For  Francis^  John,  and  James  KiUowny, 
**  Entd.  Thos.  Curtis.  John  Killawnt." 

*It  appeared  in  evidence,  that  the  note  itseir  had  [  *\&b  ] 
been  issued  by  Francis,  John  and  James  Killawny,  bankers 
at  Fordingbrid^,  payable  either  at  that  place,  or  ai  the  house 
^  Wilkinson,  Bioxham-&  Company  in  London.  The  note 
had  been  paid  at  Wilkinson,  Bloxham  and  Company^s,  and 
was  one  of  a  large  parcel  which  had  been  put  into  the  mail 
coach  to  be  carried  to  Fordingbridge,  and  was  upon  the  road 
discovered  to  have  been  stolen. 

Wilkinson  and  Bbxham's  house  stopped  payment  in  the 
early  part  of  the  month  of  September,  1809,  and  on  the  27th 
of  that  month  it  was  found  that  the  prisoner  (having  disguised 
himself)  exchanged  the  note  in  question  at  the  banking«house 
of  Hawkins  and  Phillips  of  Worthing,  for  ten  twenty^shilling 
notes  of  theirs,  the  names  of  Wilkinson,  Bloxham  &  Co., 
having  been  covered  by  a  very  small  slip  of  paper,  on  which 
was  engraven  the  finn  of  Ramsbottom  &  Co.,  thereby  giving 
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to  the  promissory  note  the  appearance  of  being  payable  at  a 
solvent  instead  of  an  insolvent  house. 

The  Common  Sergeant  objected  that  inasmuch  as  the  note 
was  a  genuine  note,  and  was  only  alleged  to  be  forged  by  a 
substitution  of  the  house  of  Ramsbottom  as  the  place  in 
London  at  which  the  note  was  to  be  paid  (if  paid  in  London) 
instead  of  the  house  of  Bloxham  &  Co.  where  the  note  was 
originally  payable  before  the  failure  of  that  house,  the  altera- 
tion in  the  note  was  an  alteration  in  no  binding  obligatory 
part  of  the  note,  and  therefore  did  not  amount  in  point  of  law 
to  the  crime  of  forgery. 

Macdonald  C.  B.  forbore  to  pass  sentence  on  the  prisoner, 
and  reserved  the  point  for  the  consideration  of  the  judges. 

In  Easter  term,  the  19th  of  May,  1810,  this  case  was  ar- 
gued in  the  Exchequer  Chamber,  before  all  the  judges  (except 
Bayley,  J.)  by  Knowlys,  C.  S.  for  the  prisoner  and  Gurney 
for  the  Crown. 

The  Common  Sergeant  contended  first,  that  improper  evi- 
dence had  been  received,  John  Killawny  having  been  admit- 
ted to  prove  that  the  parcel  sent  by  the  coach  had  never 
been  received  by  him,  by  way  of  showing  that  the  alteration 
was  not  made  by  the  Fordingbridge  bank;  and  secondly,  that 
this  was  not  a  forgery,  the  alteration  of  the  bill  not  being  in 
a  material  part,  inasmuch  as  the  bill  might  still  be  recovered 
upon. 

[  *166  ]  *As  to  the  first  point,  a  majority  of  the  judges, 
viz.  Lord  Ellenborough,  Mansfield,  C.  J.,  Macdonald,  C.  B., 
Thompson,  B.,  Le  Blanc,  J.  and  Wood,  B.,  were  of  opinion 
that  Killawny  was  properly  admitted  as  a  witness.  Grose, 
J.,  Lawrence,  J.,  Cbambre,  J.  and  Graham,  B.,  contra.  Heath, 
J.  thought  the  evidence  inadmissible,  but  was  of  opinion  that 
It  would  not  vitiate  the  conviction,  as  there  was  sufficient 
evidence  without  him.  (a) 

On  the  second  point  a  large  majority  of  the  judges  thought 
that  it  was  an  alteration  in  a  material  part  of  the  bill,  and 
that  it  was  a  forgery,  the  place  whore  it  was  made  payable 
being  inserted  in  the  body  of  the  note  they  thought  it  mate- 
rially  afiected  the  engagement  of  the  drawer,  and  was  neces- 
sary to  be  stated  in  declaring  on  the  note;  some  of  the  judges 
thought  it  a  material  alteration,  (though  it  might  not  be  ne- 

(a)  See  Rex  0.  Bull,  $ufn.  133, 
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cessary  to  state  it  in  declaring  on  the  note,)  as  it  materially 
affected  the  negotiability. 

Lawrence,  J.,  thought  that  notwithstanding  the  alteration 
the  drawer  was  still  hahle,  and  therefore  it  was  not  an  altera- 
tion in  a  material  part,  and  no  forgery. 

Macdonald,  C.  B.  and  Thompson,  B.,  seemed  to  found 
their  opinion  on  the  necessity  of  stating  the  place  where  pay- 
able in  declaring  on  the  note. 

Mansfield,  C.  J.  thought  it  did  not  depend  on  that  circum- 
stance, and  that  it  was  a  forgery  as  being  material  to  the 
credit  of  the  note  whether  made  payable  at  a  solvent  house 
or  not. 

The  conviction  was  held  right,  (b) 


Rex  V.  Pierre  Ayes. 

After  mntoal  blowi  between  the  prisoner  and  the  deeeated^  the  prisoner  knocked  the  de- 
ceased down,  and  after  he  was  upon  the  ground,  stamped  upon  his  stomach  and  belly 
with  great  force.    Held,  manslaughter  only. 

THE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
Exeter  Lent  assizes,  in  the  year  1810,  on  an  indictment 
charging  •him  the  said  Pierre  Ayes  (who  was  a  [  •IG?  ] 
French  prisoner)  with  the  murder  of  Jean  Berjeant,  (a  fel* 
low  prisoner,)  in  the  Mill  prison,  at  Plymouth,  on  the  12th  of 
March,  1810,  by  throwing  him  on  the  ground,  and  stamping 
on  his  breast,  belly  and  loins,  thereby,  &c. 

It  appeared  that  some  French  prisoners  were  gambling  in 
an  upper-room  of  the  prison,  and  one  of  them  whilst  at  play, 
feeling  a  man  tal^e  a  tin  tobacco  box  out  of  his  pocket,  turn- 
ed quickly  round,  and  seeing  the  box  in  the  hand  of  Jean 
Serjeant,  the  deceased,  took  it  from  him,  gave  him  two  slaps 
of  the  face,  and  bid  him  get  away.  The  deceased  went 
down  stairs,  but  a  clamor  had  been  raised  against  him,  and 
on  coming  down  he  was  followed  by  several  others;  one  of 
them  took  the  cap  off  his  head,  asking  him  how  he  came  to 
take  the  tobacco  box;  on  his  promising  to  do  so  no  more, 

(h)  Sen  Btt  n.  DaweoD,  1  Stnu  19.    Rex  9.  Teagae»  mprm.  S3. 
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the  deceased  got  back  his  cap  and  went  towards  bis  bed* 
As  he  passed  by  the  side  of  the  beer  table,  ike  pristmer  arose 
from  the  tablej  toeni  up  to  the  d&xasedj  and  with  ooih  kis  hands 
pushed  against  his  breast  with  great  force^and  the  deceased  fdl 
on  his  back  on  tT^  ground.  The  deceased  arose  and  struck  the 
prisoner  two  or  three  times  with  his  double  fist  in  the  facsy  and 
one  blow  on  the  eye.  Then  the  prisoner  being,  as  the  witness 
expressed  it,  very  drunk,  pushed  the  deceased  in  the  same, 
manner  a  second  time  on  the  ground,  and  gave  him  as  he 
lay  on  his  back  two  or  three  stamps  with  great  foree  with  his 
tight  foot  on  the  stomach  and  belly;  the  deceased  cried  out, 
^^Helas!  Helas!  let  me  alone."  The  witness  then  toid  the 
prisoner  to  have  pity  of  him,  that  if  he  was  a  thief,  he  might 
seek  him  out  the  next  morning,  and  whip  him,  to  which  the 
prisoner  replied,  it  was  none  of  his  business,  and  he  ought 
not  to  take  the  deceased's  part.  The  deceased  then  arose 
on  his  seat,  and  whilst  sittings  the  prisoner  gave  him  a  kick  on 
hisfaccj  a  strong  kick;  the  blood  came  out;of  his  mouth  and 
nose,  and  he  fell  backward.    The  prisoner  then  went  away. 

The  deceased  lay  some  time,  it  might  be  two  or  three 
minutes  before  he  arose;  he  made  no  complaints;  a  great 
quantity  of  blood  came  from  his  mouth  and  nose;  he  then 
got  up  and  went  away,  stooping  very  much;  as  the  witnesses 
described  it,  doubled  in  two*  None  of  the  prisoners  gave 
him  succor,  he  was  treated  as  a  thief. 

The  deceased  was  a  small  man,  the  prisoner  stout,  but,  as 
all  the  witneses  agreed,  much  in  liquor.  The  deceased  after 
[  *169  ]  this  *went  to  his  bed,  and  was  not  seen  until  the 
next  morning,  when  he  was  taken  to  the  hospital .  in  a  dying 
condition.  He  said,  *'  I  am  dying;  they  have  killed  mc.'' 
The  witness  asked  him  if  he  knew  the  man;  he  said  there 
were  two  or  three  that  came  on  account  of  his  stealing  the 
tobacco  box  and  jumped  upon  him;  he  said  he  did  not  know 
any  of  them. 

A  witness  employed  to  make  inquiries  sent  for  the  prisoner 
to  a  private  room,  and  said  to  him  ^^  How  is  it  that  you  have 
done  this?''  The  prisoner  said,  ^^  I  was  very  drunk,  very 
much  in  liquor,  and  did  not  know  what  I  was  about."  The 
witness  told  him  that  it  was  a  shame,  that  the  man  was  dead. 
He  said  he  was  very  sorry  for  it,  that  he  was  drunk. 

The  deceased  died  early  on  the  I6th  of  March.  The  hos- 
pital surgeon  evened  the  body.    He  described  the  whole  of 
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the  iDtesttnes  as  in  a  state  of  excessive  ioflammation,  the 
effects  of  the  braises,  and  he  had  no  doubt  that  the  stamps, 
such  as  he  had  heard  described,  and  of  which  he  saw  the 
.  effects  on  the  body  before  the  deceased  died,  were  the  cause 
of  his  death. 

The  learned  judge  observed  to  the  jury,  that  there  was 
little  doubt  but  that  the  evidence  proved  that  the  prisoner 
had  caused  the  death  of  the  deceased.  If  what  he  did  was 
the  effect  of  a  sudden  transport  of  passion  beyond  the  con* 
trol  of  reason,  he  was  guilty  of  manslaughter;  if  done  with 
malice,  he  was  guilty  of  murder.  That  this  was  not  done 
of  malice  in  its  ordmary  sense,  or  from  a  premeditated  de« 
sign  of  killing  the  deceased,  or  endangering  his  life;  but  ma* 
lice  or  great  enmity  far  beyond  the  provocation  might  still 
be  implied  from  the  circumstances  of  the  case.  The  prisoner 
was  the  aggressor;  and  though  he  was  assaulted  and  beaten 
by  the  deceased,  he  had  provoked  the  assault;  but  although, 
he  was  the  aggressor,  if  his  resentment  had  been  confined  to 
the  second  blow,  by  which  the  deceased  was  thrown  to  the 
ground  and  the  death  of  the  deceased  had  been  the  conse- 
quence, there  would  have  been  fair  room  to  say  it  was  done 
in  heat  of  Uood.  But  when  the  deceased  was  thrown  up<Mi 
the  ground,  incapable  of  further  resistance,  it  was  difficult  to 
ascribe  to  the  mere  effect  of  sudden  resentment  the  stamping 
upon  his  body  in  the  manner  described.  With  regard  to  the 
prisoner's  ddfence,  he  told  the  jury  that  the  law  did  not  allow 
of  the  plea  of  drunkenness  as  an  extenuation  of  the  offence 
charged. 

The  jury,  composed  one  half  of  foreigners,  found  the  pri- 
soner ^guilty  of  murder,  and  the  learned  judge  pro-  [  *169  ] 
nounced  sentence  upon  birn;  but  thinking  that  the  case  re- 
quired further  consideration,  particularly  as  there  appeared 
to  be  no  interval  of  time  between  the  second  blow  which 
threw  the  deceased  to  the  ground  and  the  stamping  on  his 
body,  he  respited  the  sentence  to  take  the  opinion  of  the 
judges  whether  upon  the  evidence  this  case  was  a  case  of 
murder,  or  manslaughter  only. 

In  Easter  term,  S29th  of  May,  1810,  all  the  judges  assem- 
bled, and  were  of  opinion  that  the  conviction  was  wrong, 
being  only  manslaughter. 
22 
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Rex  V.  William  Sheppard* 

Utterin|r  a  forced  stock  receipt  to  a  person  who  employed  the  prisoner  to  bny  stock  to  thai 
aiooant  and  admnoed  the  money,  k  sofficient  evidenoe  of  an  intent  to  defraud  that  per- 
son; and  the  oath  of  the  person  to  whom  the  receipt  was  uttered,  that  he  believes  the 
prisoner  had  no  snch  intent,  will  not  repel  the  presumption  of  an  intention  to  defraud. 

THE  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the 
Old  Bailey  September  sessions,  in  the  year  1809,  on  an  in<* 
dictment  consisting  of  four  counts. 

The  first  count,  charged  the  prisoner  with  forging  a  receipt 
for  19/«  IGs.  6(f.,  purporting  to  be  signed  by  W.  S.  West,  for 
certain  stock  therein  mentioned,  with  intent  to  defraud  the 
governors  and  company  of  the  Bank  of  England.  The  second 
count  was  for  uttering  the  same  knowing  it  to  be  forged,  with 
the  hke  intent.  The  third  and  fourth  counts  varied  from  the 
first  and  second,  in  charging  the  intent  to  have  been  to  de- 
fraud Richard  Mordey. 

It  appeared  in  evidence  at  the  trial,  that  Richard  Mordey 

fave  20/.  to  his  brother  Thomas  Mordey  in  the  month  of 
anuary,  1809.,  to  buy  stock  in  the  five  per  cent.  navy. 

In  February  following,  Thomas  Mordey  gave  the  20/.  to 
the  prisoner,  for  the  purchase  of  the  said  stock,  on  the  pri- 
soner's delivering  to  him  the  receipt  stated  in  the  indictment* 

The  prisoner  being  examined  at  the  bank,  confessed  that 
the  receipt  was  a  forgery,  that  there  was  no  such  person  as 
W.  S.  West,  whose  signature  appeared  subscribed  to  the  re- 
ceipt^ and  that  he  being  pressed  for  money  forged  that  name, 
but  had  no  intention  of  defrauding  Richard  Mordey. 

[  *170  ]  •Richard  Mordey  and  Thomas  Mordey  swore 
they  believed  that  the  prisoner  had  no  such  intent. 

On  examining  the  bctnk  books,  no  transaction  correspond- 
ing with  this  could  be  found. 

The  learned  judge  told  the  jury,  that  the  prisoner  was  en- 
titled to  an  acquittal  on  the  the  first  and  second  counts,  be- 
cause the  receipt  in  question  could  not  operate  in  fraud  of  the 
governor  and  company  of  the  bank. 

That  as  to  the  third  and  fourth  counts,  although  the  Mor- 
deys  awore  that  they  did  not  believe  the  forgery  to  have  been 
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committed  with  an  intent  to  defraud  Richard  Mordey;  yet 
as  it  was  the  the  necessary  effect  and  consequence  of  the  for- 
gery, if  the  prisoner  could  not  repay  the  money,  it  was  suffi* 
cient  evideoce  of  the  intent  for  them  to  convict  the  prisoner. 

The  jury  acquitted  the  prisoner  on  the  first  and  second 
counts,  and  found  him  guilty  on  the  third  and  fourth  counts; 
and  the  learned  judge  reserved  this  case  for  the  opinion  of 
the  judges,  to  determine  whether  this  direction  to  the  jury 
was  right  and  proper.  . 

In  Easter  term,  Slst  of  May,  1810,  all  the  judges  were 
present,  and  they  were  all  of  opinion  that  the  conviction  was 
right,  that  the  immediate  effect  of  the  act  was  the  defrauding 
of  Richard  Mordey  of  his  money. 


Rex  V.  WiUiam  Hancock  and  oihers. 

A  Imildin^  within  the  nme  fence  as  the  dweUing-bonse,  and  nsed  with  it  aa  parcel  of  the 
dwellinir.hoaae,  though  it  has  bo  internal  coinmunicution  with  the  hooae,  bat  tliroogh 
an  open  paaaage,  is  parcel  of  the  dwelling-house;  and  it  is  equally  parcel  of  the  dwelling- 
boose*  thouffh  used  partly  for  the  separate  business  of  the  occupier  of  the  dwelling-house 
and  partly  tot  t  business  in  which  he  has  a  partner. 

THE  prisoners  were  tried  before  Mr.  Justice  Chambre  at 
the  Lent  assizes  for  Wiltshire  in  the  year  1810,  upon  an  in- 
dictment consisting  of  five  counts. 

The  first  count  charged  them  with  burglariously  breaking 
and  entering  the  dwelling-house  of  John  Crosby  in  the  parish 
of  Westbury,  and  stealing  therein  a  large  quantity  of  woollen 
cloth,  *part  of  it  his  property,  and  other  part  of  it  the  [  *171  ] 
property  of  him  and  his  partner  Thomas  White. 

The  second  count  laid  the  offence  as  a  larceny  of  goods, 
to  the  amount  of  more  than  forty  shillings  in  value  in  the 
dwelling-house  of  Crosby. 

The  third  count  laid  the  oflfence  to  be  committed  in  an  out- 
house of  Crosby  and  White,  belonging  to  the  dwelling-house 
of  Crosby. 

The  fourth  count  laid  the  offence  to  be  committed  in  an 
out-bouse  of  Crosby,  belonging  to  bis  dwelling-house,  and 

The  fifth  count  alleged  the  larceny  to  be  of  the  partnership 
goods  only  in  an  out-house,  belonging  to  the  dwelling-house 
of  Crosby. 
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The  case  against  the  prisoners  was  folly  estaUished  in 
proof,  subject  to  the  objections  after  stated,  with  respect  to 
the  locality  of  the  offence,  as  an  answer  to  the  capital  part 
of  the  charge. 

The  following  sketch  of  the  premises  (a)  accompanied  the 
case  delivered  to  the  judges,  in  order  to  make  the  objections 
understood. 

[  *172  ]  *Orer  the  press  shop,  (k)  the  passage,  Th)  and 
the  lumber  room,  (l)  were  two  rooms,  one  or  them  called  the 
**  yarn  room,"  and  the  other  the  "  ware  room,"  or  "  counting 
xoom,"  which  were  the  rooms  from  which  the  clothes  were 
stolen. 

The  garden  wall  ran  from  the  North  East  comer  of  the 


A.  The  door  into  the  garden  from  the  street 

B.  Front  door  of  the  bouse. 

o.  The  lower  kitchen,  whieh  has  an  internal  oommanioation  with  the  rest  of  the  hoaso» 

and  a  laundry  over  it 
o.  The  b6ck  door  of  the  house. 
B.  Door  ftooi  the  lower  kitchen  into  the  open  passage. 
r.  An  open  paved  passa^  leading  to  the  nctory. 

0.  The  door  into  the  factory  from  the  open  passage. 
a.  A  passage  within  the  factory. 

1.  The  outer  door  of  the  factory. 

K.  A  room  called  the  **  Press  Shop*'  communicating  with  the  passage  in  the  factory. 
L.  A  room  in  the  fkctory  called  the  **  Lumber  Room*'  opening  into  the  same  passage. 
K.  The  stsble,  over  which  is  a  room  called  the  **  Passing  Room.** 
«.  Stable-yard,  with  a  small  building  hi  it  for  a  gig. 
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staUe  3rard  (n)  and  was  continued  as  the  outer  fence  of  the 
premises,  till  it  joined  the  North  West  corner  of  the  factory, 
and  with  the  North  front  of  the  factory  and  the  wall  and  gate 
of  the  stable  yard,  inclosed  the  whole  of  the  premises. 

The  wall  which  divided  the  press  shop  and  the  room  over  it 
from  the  kitchen  and  the  room  over  that,  was  the  factory 
wall,  in  which  there  was  a  stack  of  chimneys  which  served 
both  the  kitchen  and  the  counting  room,  but  there  was  no 
door  or  passage  through  that  wall,  or  any  other  internal  com« 
munication,  between  the  house  and  the  factory;  the  only  way 
from  the  house  to  the  factory  (within  the  common  enclosure), 
being  through  the  open  passage,  (v)  into  the  factory  passage, 
(h)  which  communicated  with  tne  lumber  room,  and  from 
which  there  was  a  staircase  that  led  up  into  the  yarn  room, 
and  through  that  into  the  adjoining  ware  room  or  counting* 
house,  the  two  rooms  where  the  felony  was  committed. 

The  whote  premises,  including  the  garden,  contained  near 
an  acre  and  a  half  of  ground,  and  were  Crosby's  premises. 
Thomas  White  living  in  another  part  of  the  town. 

Part  of  the  business  carried  on  in  the  factory,  was,  at  that 
time,  a  partnership  business  carried  on  by  Crosby  and  White, 
The  *rest  of  the  business  done  there  was  Crosby's  [  *173  ] 
own  separate  business,  White  having  no  separate  business 
transacted  there. 

The  principal  part  of  the  goods  stolen  were  Crosby's,  and 
not  parnership  property.  The  press  shop  and  all  the  upper 
rooms  of  the  fSictory  were  used  for  the  business  of  the  factory, 
the  lumber  room  was  also  originally  used  for  the  business 
of  the  factory;  but  for  several  years  the  people  employed  in 
the  factory  had  not  done  any  of  their  i^ork  in  the  lumber 
room. 

Crosby  kept  his  coals  there  at  times,  for  the  use  of  his 
kitchen;  he  also  kept  bis  brewing  vessels,  coolers,  &c.  in  that 
room,  and  used  it  to  make  and  keep  cider  in. 

The  prisoner's  counsel  contended  that  the  factory  was  not 
proved  to  be  part  of  Crosby's  dwelling-house,  or  of  any 
dwelling-house;  neither  was  it  such  an  out-house  as  described 
in  the  indictment  or  meant  by  the  statute,  and  therefore  the 
prisoners  were  not  liable  to  be  capitally  convicted.  They 
cited  Eggington's  pase,  (a)  and  for  the  prosecution  were  cited 
Gibson's  case,  (b)  and  Brown's  case  (c) 

ff 

(a)  9  Eut,  P.  C.  494  (6)  Ibid.  SOB.  (e)  n»id.  501. 
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The  prisoners  were  convicted  and  sentence  passed,  but  at 
the  desire  of  the  counsel,  the  learned  judge  respited  the  exe- 
cution and  reserved  the  question  for  the  consideration  of  the 
judges. 

In  Easter  term,  1810,  all  the  judges  met,  and  held  this  con- 
viction right,  the  factory  being  part  of  the  d welhng-house.  (rf) 


Case. 

A  commissioner  of  gaol  ddtverj  may,  at  his  discretion,  discharge  or  conttnne  on  their 
commitments  in  gaol,  prisoners  committed  for  trial,  but  against  whom  the  witnesses  do 
not  appear,  being  boand  over  to  a  subsequent  sessions.' 

AT  the  lient  assizes,  and  general  gaol  delivery  held  before 
Mr.  Baron  Wood,  for  the  county  of  Stafford,  iu  the  year 
1810,  there  were  several  prisoners  in  the  county  gaol  (whose 
[  *174  ]  names  were  not  *in  the  calendar)  who  had  been 
committed  by  a  justice  of  the  peace  for  different  larcenies, 
some  of  whose  commitments  were  until  they  should  be  dis- 
charged by  due  course  of  law;  others  expressly  until  the  next 
quarter  sessions  before  which  the  assizes  had  intervened. 

These  prisoners  at  the  close  of  the  assizes  applied  to  be 
discharged,  there  being  no  bills  preferred  against  them,  and 
they  were  discharged  by  proclamation,  the  learned  judge  con- 
ceiving he  was  bound  under  the  commission  of  general  gaol 
delivery  to  order  them  to  be  so  discharged. 

Whether  witnesses  had  been  bound  over  to  prosecute  at 
the  quarter  sessions  did  not  appear. 

The  learned  judge  submitted  the  following  question  for  the 
opinion  of  the  judges,  in  order  that  one  rule  might  be  uni- 
formly observed  on  similar  occasions. ' 

Whether  a  Judge  might  at  his  discretion  have  legally  left 
the  prisoners  m  custody  to  be  tried  at  the  quarter  sessions, 
some  of  the  commitments  being  for  petit  larceny,  and  others 
for  grand  larceny,  yet  small  offences,  and  all  proper  to  be  tried 
at  the  quarter  sessions? 

In  Easter  term,  1810,  the  judges  met.    The  majority  of 

(i)  See  jwst,  Hexv.  Sefton,  Mich.  T.  1811.    Rex  e.  Chalking,  Pasch.  1817.    Rex  e. 
Lithgo,  Pasch.  1818.    Rex  «.  Clayburn,  ibid,  and  Rex  «.  Westwood,  Mich.  T.  1833. 
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them  were  of  opiaion  that  it  was  not  imperative  on  a  com- 
missioner of  gaol  delivery  to  discharge  all  the  prisoners  in 
the  gaol  who  were  not  indicted;  but  that  it  was  discretionary 
in  him  to  continue  on  their  commitments  such  prisoners  as 
appeared  to  him  committed  for  trial,  but  the  witnesses  against 
whom  did  not  ap{)ear,  having  been  bound  over  to  the  sessioM. 


Rex  V.  Joseph  Pearce. 

An  indictment  on  the  48  O.  3.  e.  129.,  need  not  ne^tive  the  force  or  fear  neceuarv  io 
eonstitute  robbery;  and  if  it  does  not,  thonif h .  it  may  appear  that  there  waa  such  force 
or  fear,  the  puoiahment  impoaed  by  the  id  G,  3.  may  be  inflicted.  S.  C.  3  Leach« 
a  a  1046. 

THE  prisoner  was  tried  before  Lord  Ellenborough,  present 
at  the  April  Old  Bailey  sessions,  in  the  year  1810,  on  an  in- 
dictment founded  on  the  statute  48  G.  3.  c.  129.  (a)  For 
stealing  a  *pocket  book,  &c^  belonging  to  one  Cliarles  [  ''^ITS  ] 
Thompson^  from  his  person. 

Upon  the  evidence,  it  appeared  that  the  things  were  taken 
from  the  person  of  Thompson  by  the  prisoner  and  three 
accomplices,  under  such  circumstances  of  force,  as  were 
sufficient  to  constitute  the  crime  of  robbery  in  them  all. 
And  the  question  was,  whether  the  offence  thus  charged  and 
proved  could  be  punished  otherwise  than  a  common  larceny. 

The  statute  48  G.  3.  c.  129.,  after  repealing  so  much  of 
the  statute  8  Eliz.  as  made  the  stealing  from  tJte  person  pri' 
vtVy,  6lc»  a  capital  offence,  and  reciting  that  it  might  tend 
more  effectually  to  prevent  the  crime  of  larceny ^  from  the  per^ 
Sony  if  every  such  offence  "  not  being  a  robbery^^  was  rendered 
punishable  more  severely,  than  a  simple  larceny,  enacts  that 
every  person  who  shall  feloniously  steal,  6ic.j  goods,  &c., 

ft 

(a)  By  ^  S,  it  ia  enacted,  That  every  peraon  who  ahall  at  any  time  or  in  an^  place  what- 
ever feloniooaly  ateal,  tal^e  and  carry  away  any  money,  gooda,  or  cbattela  from  the  per- 
aon of  any  other,  whether  privily  without  hia  knowledge  or  not,  but  without  aoch  force  or 
potting  in  fear  aa  ia  aufficicnt  to  constitute  the  crime  of  robbery,  or  who  ahall  be  preaent, 
aiding  and  abetting  therein,  ahall  be  liable  to  bo  tranaported  bevond  the  aeaa  for  li'e,  or  for 
aodi  term  not  leaa  than  aeven  yeara,  aa  the  judge,  or  court  berore  whom  any  auch  peraon 
ahall  be  convicted,  ahall  adjudge;  or  ahall  bo  liable,  in  case  the  aaid  judge  or  court  thall 
think  fit,  to  be  impriaoned  only,  or  to  be  imprisoned  and  kept  to  hard  labor  in  the  common 
gaol,  houae  of  correction,  or  penintentiary  hooae,  for  any  term  not  exceeding  three  yeara. 
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from  the  person  of  any  other,  whether  privily  without  his 
knowledge  or  not,  but  without  such  force  and  putting  in  fear 
as  b  sufficient  to  constitute  the  crime  of  robbery,  shall  be 
liable  to  be  transported  beyond  the  seas  for  life,  or  for  a  term 
not  less  than  seven  years. 

Lord  Ellenborough  was  of  opinion  that  as  the  felonious 
taking  in  this  case  was  with  svch  force  as  was  sufficient  to 
constitute  the  crime  of  robbery,  tnat  the  offence  was  ex- 
pressly excepted  out  of  the  provision  of  this  act,  and  that  it 
therefore  was  only  liable  to  be  punished  for  a  common  lar- 
ceny, the  description  in  the  indictment  not  applying  to  the 
case  of  a  robbery. 

But  as  both  the  other  learned  judges  present  (a)  were  of 
a  different  opinion,  he  thought  it  proper  to  reserve  the  ques- 
tion for  the  consideration  of  the  twelve  judges. 

In  Easter  term,  31st  May  1810,  all  the  judges  met.  The 
[  ^176  ]  ^general  opinion  was,  that  the  meaning  of  the  act 
was  only  to  leave  the  case  of  robbery  from  the  person  with 
force  or  by  threats  as  it  stood  before;  and  that  the  words 
"  withfarce^^  &c.  were  to  be  understood  "  were  not  charged 
to  be  done  wUhforce^^^  6lc.;  and  that  the  prisoner  in  this  case 
was  liable  to  be  punished  under  the  48  G.  3.  c.  129. 

The  judges  also  thought  that  indictments  on  this  statute 
ought  not  to  state  the  act  to  be  done  without  violence^  &c.  (a) 


Rex  V.  Thomas  Cook. 

An  indictmeiit  for  a  oommon  law  felony  must  contain  a  **  coirtra  paum,^    So  moat  an 

indictment  for  stealing  articles,  the  atealing  of  which  is  made  felony  by  statutes;  and  in 
this  case  the  laying  the  offence  to  have  been  against  the  form  of  the  statute  will  not 
supply  the  defetk* 

THE  prisoner  was  tried  and  convicted  before  Mr.  Baron 
Thomson  at  the  Lancaster  Lent  assizes  in  the  year  1810, 
upon  an  indictment  for  stealing  bank  notes,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

(a)  The  names  of  the  judges  present  are  not  stated  in  the  case  reserod,  nor  are  they 
mentioned  in  Leach. 
(a)  Rex  «.  Robinson,  Hilary  T.  1817.  f09L  S.  P. 
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It  was  moved  in  arrest  of  judgment  that  the  indictment 
waa  insufficient  for  want  of  charging  the  offence  to  have 
been  committed  against  the  peace.  Hawkins  P.  C  b.  2.  c. 
25. 8.  92.  was  relied  upon,  and  also  Lookup's  case^  3  Burr. 
1901.  (6) 

On  behalf  of  the  prosecution,  that  part  of  the  same  section 
in  Hawkins*  Pleas  of  the  Crown  was  referred  to  where  it 
is  stated  that  Rastall's  Precedents  both  of  indictments  of  fe- 
lony and  of  inferior  oiSences,  do  as  often  omit  the  words 
^'  contra  pacem^  as  make  use  of  them.  And  it  was  further 
contended  that  the  charging  the  offence  to  have  been  com- 
mitted against  the  form  of  the  statute,  imputed  thas  it  was 
also  against  the  peace. 

■    The  learned  judge  respited  the  judgment  in  order  that  the 
opinion  of  the  judges  might  be  taken  upon  the  question. 

♦In  Easter  term,  31st  of  May,  1810,  present  all  [  •ITT  ] 
the  judges.  Lord  Ellenborough,  Mansfield  C.  J.  and  Wood  B. 
seemed  to  doubt  whether  ^^  amtra  pacern^  was  necessary  in  a 
felony,  though  in  a  misdemeanor  adjudged  to  be  so  by  the 
cases  of  Rex  v.  Lookup  and  Regina  v.  Lane,  (a) 

But  the  rest  all  thought  that  it  was  necessai^,  and  that 
judgment  ought  to  be  arrested,  the  indictment  bemg  bad  for 
want  of  the  words  **  contra  prcem.^ 

Judgment  arrested. 


Case. 

A  peraoQ  may  Mr?6  on  the  gnnd  jory  «lthoQgh  ha  is  not  a  freeholder. 

MR.  JUSTICE  LA WRENCE  having  found  in  the  course 
of  the  Oxford  spring  circuit  in  the  year  1810,  that  several 

persons  were  returned  upon  grand  juries  who  were  not  free- 

.  • 

(6)  In  which  caie  an  iDdictment  for  peiiurj  stated  the  oath  to  have  been  taken  and  the 
perjnrj  to  have  been  oommitted  Un^re  Geo.  3.  and  concluded  agamat  the  peace  of  O*  3. 
On  error  the  judges  were  onanimona  that  this  was  a  fatal  objection,  and  jndgment  teveraed. 
See  also  Rex  «.  Soott,  Pasch.  1830.  jposf. 

(e)  6  Mod.  19S.  Indictment  for  ezerolsing  a  trade  withont  a  senrioe  of  seren  yean:  ex- 
ception ¥m8,  that  it  was  not  laid  eenira  pacem;  and  thoogh  Holt  C  J.  thought  it  well 
enouf  h>  because  laid  esiiff*  fmrmam  stolirtt,  yet  by  the  three  other  hidges,  it  was  quashed, 
because  every  breach  of  the  law  Is  against  the  peace,  and  ought  to  be  so  laid. 

23 
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holdwa,  aad  hayiog^  learnt  upon  inquiry  that  aiich  was  fre- 
quently the  case,  be  Bubmitted  the  foUowiog  statemeat  for 
the  coQstderaticMi  of  the  judges. 

Whether  persons  not  being  freeholders  are  <{aalified  to 
serve  upon  such  juries. 

Lord  JEIale  in  nis  History  of  the  j^as  of  the  crown,  v.  2.  p« 
15&,  lays  it  down  that  grand  juroro  ought  to  be  freeholders) 
and  this  doctrine  is  adopted  by  Mr.  Justice  Blackstone  in 
his  Commentaries,  vol.  4.  page  303. 

On  the  contrary,  Hawkms  in  his  Pleas  of  the  Crown,  v.  2. 
c.  25,  s.  19.  and  21.  considers  it  as  being  a  doubtful  point. 

In  London  the  grand  jury  is  usually  composed  of  substan- 
tial householders,  and  it  has  not  been  the  practice  under  the 
[  mS  ]  commissions  ^or  that  city  for  the  inquiries  into 
offences  conHuitted  there  to  return  only  freeholders. 

In  Easter  term,  31st  of  May,  1810,  at  a  meeting  of  all  the 
judges,  they  were  of  opinion  that  it  was  not  required  posi* 
tively  by  law  that  the  grand  jury  should  be  freeholders,  and 
held  that  it  was  right  to  let  it  go  on  as  it  has  been  hither^ 
to,  (a) 


Rex  V.  Eleanor  Gaby. 

D.  &  C  w«ra  paiiDen,  C.  died  intetUte  leaYiog  «  widdow  and  cbUdren,  from  the  |ime  of 
hie  death  the  widow  acted  as  partner  with  D.  and  attended  the  busineM  of  the  «hop$ 
three  weeks  after  C.*8  death  part  of  the  ^^oods  were  atolen;  they  were  described  in  the 
indictment  as  the  goods  of  D.  and  the  widow;  on  case  resorted  the  description  was  held 
right 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Chambre,  at  the  Taunton  Lent  assizes,  in  the  year  1810,  for 
grand  larceny,  in  stealing  some  gingham  and  other  drapery 
goods  the  property  of  Benjamin  Dodge  and  Sarah  Chilcott, 
widow. 

On  the  part  of  the  prisoner  it  was  objected  that  the  indict- 
ment had  misdescribed  the  property,  by  alleging  it  to  be  in 
Benjamin  Dodge  and  Sarah  Chilcott.  It  appeared  in  evidence 
that  the  goods  had  been  part  of  the  joint  stock  in  trade  of 
the  said  Benjamin  Dodge  and — Chilcott,  the  late  husband  of 

(«)  See  Lamhard*s  Arohaionomia,  396. 
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tho  said  Sarah  Chilcott,  and  were  00  at  tbe  time  of  Cbilc6tt'8 
death,  which  happened  three  or  four  days  before  Christmas 
in  the  year  1809. 

Chiicott  the  husband  died,  as  the  witness  Dodge  under* 
stood,  without  a  will,  leaving  his  said  widow  and  some  young 
children,  and  no  administration  had  been  granted  of  his 
effects.  But  the  widow  from  tho  death  of  her  husband  acted 
as  partner,  and  regularly  attended  the  business  of  the  shop. 

The  ffoods  mentioned  in  the  indictment  were  stden  on  the 
6th  of  January,  1810,  and  on  the  20th  of  the  same  month  a 
division  was  made  of  the  remaining  stock,  tbe  widow  taking 
one  half  and  Dodge  tbe  other  half  of  it. 

It  was  contended  on  the  part  of  the  prisoner,  that  the  chil- 
dren in  respect  of  their  interest  under  the  statute  of  distribu- 
tions *shoidd  have  been  named  with  the  other  two  [  *179  ] 
as  joint  proprietors,  or  that  the  property  should  have  been 
alleged  to  be  in  the  ordinary  and  tne  surviving  partner. 

Cbambre  J.  heki  that  the  actual  possession  as  owner  was 
sufficient,  and  the  prisoner  was  convicted  and  sentenced  to 
imprisonment;  but  the  learned  judge  saved  the  point  for  the 
opmion  of  the  judges,  that  the  prisoner  might  receive  a  pardon 
in  case  they  sbouui  be  of  opinion  that  the  objection  was  well 
founded. 

In  Easter  term,  31st  of  May,  1810,  at  a  meeting  of  all  the 
judges  the  conviction  was  held  to  be  right,  the  property  being 
well  laid,  (a) 


Rex  tn  Susannah  GojET. 

An  indietment  in  Um  next  adjoining  ooonty,  fer  an  offence  within  an  inftrior  county,  need 
not  aver  that  the  fiMrmer  ta  the  next  adjoining  coooty.  When  the  record  is  regolarly 
drawn  up  that  may  be  atated  in  the  caption;  hot  the  indictnont  must  state  the  offence 
to  have  been  eommitted  hn  the  toierior  oovnty. 

THE  prisoner  was  tried  before  Mr.  Baron  Graham  at  the 
Winchester  Lent  assizes,  in  the  year  1810  for  murder,  and 
was  convicted,  but  execution  was  respited  on  an  objection 
taken  to  tbe  form  of  the  indictment. 

The  fact  was  committed  in  the  parish  of  Holy  Rood,  in  the 
town  and  county  of  Southampton. 

(9)  VideEex  «.  Boott.  Mpri,  la. 
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The  indictment  was  preferred  and  found  by  the  grand  jury 
for  the  county  of  Hants,  under  the  second  sedion  of  38th  6. 
3.  c.  52.  (b)  It  bad  the  common  introduction  and  form  of  in- 
[  *180  ]  dictments,  found  •by  the  grand  jury  of  the  ctonnty, 
and  was  as  follows: — ^''County  of  Hants,  to  wit. — ^The  jurors,'' 
Azc.  **  present,"  &c.,  **  that  Susannah  Gc^,  wife  of  Thomas 
GoiT,  late  of  the  parish  of  Holy  Rood,  in  the  town  of  South- 
ampton, and  county  of  the  same  town,  on  the  6th  of  December, 
in  the  50tb  year  of  Geo.  3.,  at  the  parish  of  Holy  Rood  afore- 
said, in  the  town  and  county  aforesaid,  in  and  upon  William 
Sweetman,"  &c. 

But  the  indictment  contained  no  allegation  that  the  county 
of  Hants  was  the  next  adjoining  county  to  the  town  and  county 
of  the  town  of  Southampton. 

The  question  for  the  opinion  of  the  judges  was,  Whether, 
as  the  indictment  purports  to  have  been  found  by  the  grand 
jury  of  the  county  of  Hants,  the  notoriety  of  the  fact  that  the 
county  of  Hants  is  the  county  next  adjoining  to  the  town  and 
county  of  the  town  of  Southampton,  could  supply  the  want  of 
an  allegation  to  that  effect- 
That  indictments  for  offences  committed  in  any  lordship 
marcher  of  Wales,  and  found  and  tried  in  the  next  adjoining 
shires  in  England  where  the  king's  writ  runs  under  the  26  H. 
8.  c.  6.  s.  6.  have  this  allegation.  And  in  cases  of  civil  actions 
arising  in  Wales  and  sent  down  to  be  tried  in  the  next  adjoin- 
ing English  county  where  the  king's  writ  runs,  it  seems  that  a 
suggestion  to  that  effect  is  entered  on  the  roll,  (a) 

In  Easter  term,  31st  of  May,  1810,  present  all  the  judges, 
the  conviction  was  held  right,  it  not  being  necessary  that  it 
should  be  averred  or  appear  on  the  face  of  the  indictment  that 
Hants  is  the  next  adjoming  county  to  Southampton;  when  the 
record  is  regularly  drawn  up  it  may  appear  in  the  memoran- 
dum or  caption  as  in  Rex  v.  Athos.  (6) 

(6)  By  which  it  is  emoted.  That  it  shall  and  may  be  latrfbl  lor  any  firaaeeiittfyr  or  proee. 
cntora  to  prefer  his,  her,  or  their  bill  or  bills  of  indictment  (or  any  offence  or  offences  ooni<. 
mitted,  or  charfed  to  be  committed,  within  the  county  of  any  city  or  town  oorporalek  U>  the 
Jury  of  the  coanty  next  adjoining^  to  the  county  of  such  city  or  town  corporate,  sworn  and 
efaarged  to  inquire  for  the  kin^,  for  the  body  of  such  adjoining  county,  at  any  sessions  of 
Oyer  and  Terminer  or  ^neral  ^^aol  delivery,  and  that  every  such  biJl  of  indictment  found  to 
bo  a  true  bill  by  such  jury,  shall  be  valid  and  effectual  inlaw,  as  if  the  same  had  been  found 
to  be  a  true  bill  by  any  jury  sworn  and  charged  to  inquire  for  the  king  for  the  body  of  the 
cooDty  of  such  city  or  town  corporate. 

(«)  Plowd.  Go.  fiOO. 

(6)  1  Str.  553.  &C  8  Mod.  135.  The  judges  referred  to  the  record  io  this  case  in  the 
Crown  Office,  where  it  appeared  to  be  entered  by  way  of  memorandom.  Vide  also  Rez  •• 
Mellor,  fltfpTii  144. 
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♦Rex  V.  Henry  Clark. 

Sleiliag  reiMoable  notes  dtor  they  hove  been  paid,  and  before  (hey  bave  been  reiiened* 
does  not  subject  the  party  to  an  indietment  on  the 2  O,  2.  c.  25,  for  stealing  notes;  but 
be  may  be  indicted  lor  stealing  the  paper  with  valuable  stomps  upon  it  S.  C.  2  Leach, 
CC1036. 

TH£  prisoner  was  tried  before  John  Silvester^  Esq.  Re* 
corder,  at  tbe  Old  Bailey  sessions,  February,  1810,  on  an 
iDdictmcnt  charging  him  with  stealing  on  the  2nd  of  January^ 
I8IO9  at  the  parish  of  St.  Giles  in  the  Fields,  in  the  county 
of  Middlesex,  one  hundred  and  thirty-five  promissory  notes 
for  the  payment  of  1/.  each,  value  1/.  each;  one  hundred  and 
eighty-K>ur  promissory  notes  for  the  payment  of  5/.  each, 
yalue  5/.  each;  and  seventy-seven  promissory  notes  for  the 
payment  of  10/.  each,  value  10/.  each,  tlie  property  of  Joseph 
Large,  James  Large,  and  Abbott  Large,  and  the  sums  of 
money  payable  and  secured  by  and  upon  the  same^  being  then 
due  and  unsatisfied  to  them  tlie  proprietors  thereof^  against  the 
statute,  &c. 

The  second  count  was  the  same  as  the  first,  only  laying 
the  notes  to  be  the  property  of  Timothy  Brown,  Thomas 
Cobb,  and  George  Cobb. 

The  third  count  was  similar  to  tbe  first,  only  laying  the 
notes  to  be  the  property  of  William  Waterhouse,  Thomas 
Botham,  George  Botnam,  John  Halcomb,  William  Halcomb, 
and  Richard  &nks. 

The  fourth  count  charged  the  prisoner  with  stealing  one 
hundred  and  thirty-five  pieces  of  paper,  each  piece  of  the 
said  paper  being  respectively  stamped  with  a  stamp  of  four- 
prace,  and  being  of  tbe  value  of  four^pence;  and  one  hundred 
and  eighty-four  pieces  of  paper  each  piece  of  the  said  paper 
being  respectively  stamped  with  a  stamp  of  one  shilling,  and 
being  of  the  value  of  one  shilling;  and  seventy-seven  pieces 
of  paper,  each  piece  of  the  said  paper  being  stamped  re- 
spectively  with  a  stamp  of  one  shilling  and  sixpence,  and 
being  of  the  value  of  one  shilling  and  sixpence:  all  the  said 
pieces  of  paper,  each  and  every  of  them  being  so  stamped 
as  aforesaid,  at  the  time  of  committing  the  felony  aforesaid, 
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being  tbe  property  of  Joseph  Large,  James  Large,  and  Ab- 
bott Large,  and  each  and  every  of  tbe  said  stamps  being  then 
available,  and  of  full  force  and  effect,  against  the  peace,  &c. 

[  *182  ]  *The  fifth  count  was  the  same  as  the  fourth,  only 
stating  the  said  paper  to  be  the  property  of  Timothy  Brown, 
Thomas  Cobb,  and  George  Cobb. 

.  The  sixth  count  was  also  the  same  as  the  fourth,  only 
stating  the  said  paper  to  be  the  property  of  William  Water- 
house,  Thomas  Botham,  George  Botbam,  John  .Halcomb, 
William  Halcomb,  and  Richard  Banks. 

It  appeared  that  tbe  house  of  Brown,  Cobb,  &  Co.,  Rank- 
ers in  Lombard  Street,  London,  corrc^>onded  with  the  house 
of  Large  6i  Co.,  at  Wotton  Bassctt,  and  that  the  notes  of  the 
latter  firm  were  made  payable  at  tbe  house  of  Brown,  Cobb, 
6i  Co.  in  London. 

In  the  week  preceding  the  2d  of  January,  1810,  all  the 
notes  mentioned  in  the  indictment  were  paid  at  the  house  of 
Brown,  Cobb,  6i  Co.,  in  London,  and  afterwards,  as  was  their 
usual  practice,  made  up  in  a  parcel  and  directed  to  Messrs. 
Large  ds  Son,  Bath^  and  forwarded  by  the  Bath  mail  coach 
on  the  second  of  January. 

The  parcel  was  regularly  delivered  and  booked  at  tbe  Bath 
mail  coach  oflSce  on  the  2d  of  January,  and  forwarded  on 
the  same  evening;  but  when  the  mail  arrived  at  Bath  the 
following  day,  the  parcel  was  not  forthcoming,  although  it 
was  regularly  entered  in  the  way  bill,  delivered  to  tbe  derk 
at  the  coach  office  i^  Bath. 

It  appeared  from  one  of  the  partners  in  the  firm  of  Large 
As  Co.,  who  resided  at  Bath,  that  their  house  drew  notes  upon 
Brown  &  Cobb  in  London,  which  were  paid  by  them.  When 
notes  were  paid  by  Messrs.  Brown,  Cobb  &  Co.  in  London, 
they  were  returned  to  the  witness  at  Bath,  and  he  conveyed 
them  to  Wotton  Bassett,  to  be^reissued  by  their  bank.  He 
did  not  receive  any  parcel  from  Brown,  Cobb  &  Co.,  on  tbe 
Sd  of  January. 

By  the  act  of  parliament  (a)  they  were  permitted  to  reissue 
their  notes  for  three  years,  and  in  consequence  of  the  loss  of 
the  notes  in  question,  they  would  be  compelled  to  issue  other 
notes  with  other  stamps.  They  certainly  would  have  reissued 
the  notes  in  question  if  they  had  received  them. 

(«)  See  44  G.  8. 0. 98,  and  48  C;i.  8.  e.  149,  •.  1& 
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Notes  once  paid  by  Brown,  Cobb,  &  Co.  in  London,  roust 

St  back  to  the  house  at  Wotton  Bassett  before  they  could 
I  reissued. 

Several  of  the  notes  contained  in  the  parcel  missing,  were 
clearly  ^traced  to  the  possession  of  the  prisoner,  by  [  ''^ISS  ] 

E arsons  to  whom  he  had  uttered  them;  mz.  a  linen-draper  in 
olbom,  a  lottery  office  keeper  in  the  Haymarket,  and  a  pri- 
vate in  the  West  London  Militia,  and  upon  which  evidence 
the  iury  found  the  prisoner  guilty. 

The  counsel  for  tne  prisoner  took  the  following  objections. 

That  the  first,  second  and  third  county  in  the  indictment 
could  not  be  supported;  because  the  sums  of  money  mention- 
ed in  the  notes  were  not  due  or  payable  to  any  of  the  parties^ 
whose  property  they  were  laid  to  be  at  the  time  they  were 
taken  away*  The  sums  of  money  for  which  the  notes  had 
been  issued,  had  been  paid  and  satisfied;  and  the  notes  had 
not  been  re-issued,  ana  until  they  were  re-issued,  they  couM 
not  be  considered  as  securities  for  mcmey,  but  only  as  voucIh 
ers  or  waste  paper. 

Nor  could  the  fourth,  fifth  and  sixth  counts  be  raaintaidedt 
because  the  paper  and  stamps  had  been  used.  In  the  state 
they  were  when  taken  away  they  were  not  saleable,  nor 
were  they  convertible  to  any  purpose  whatever. 

It  was  true  that  the  bankers  who  originally  is9ued  these 
notes,  might  re-issue  them,  but  that  was  a  mere  right,  a  privilege 

Siven  to  them  by  the  act  of  iNirliaroent  which  imposed  tne 
uties  on  promissory  notes;  or  that  ri^t  and  privil^e  they 
might  be  deprived  by  the  paper  and  stamps  being  taken  away. 
But  the  paper  and  stamps  in  the  state  they  were,  were  worth 
nothings  they  would  not  sell  for  so  much  as  a  farthing,  and 
the  right  or  privilege  to  re-issue  them,  which  the  bankers 
would  have  wnen  the  paper  and  stamps  got  back  to  them^ 
could  not  be  the  subject  of  larceny,  nor  could  any  things 
which  was  not  worth  the  smallest  coin  current  in  the  king- 
dom. 

The  Recorder  respited  the  judgment,  in  order  that  the 
opinion  of  the  judges  might  be  taken  upon  the  above  objec- 
tions, which  he  submitted  for  their  consideration. 

In  Easter  term,  May,  1810,  at  a  meeting  of  all  the  judges, 
they  held  the  conviction  of  larceny  on  the  three  last  counts 
good,  the  paper  and  stamps,  particularly  the  latter,  were  valu- 
able to  the  owners*  and  the  possession  of  the  carrier  was 
their  possession. 
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*Rex  V.  Heath. 

Having  coanteifeit  tilver  in  pomaision  with  intsnt  to  utter  k  u  good,  \a  no  offence:  iar 

there  is  no  cnmtiwi  act  dome. 

THIS  case  stood  for  trial  before  Mr.  Justice  Bayley,  at 
the  Lent  assizes  for  the  county  of  Warwick,  in  the  year 
1810;  but  as  the  learned  judge  thought  it  questionable 
whether  the  facts  constituted  any  offence,  and  as  the  defend* 
ant  was  out  upon  bail,  he  postponed  the  trial  by  consent^  that 
the  opinion  of  the  judges  might  in  the  mean  time  be  taken 
upon  the  case. 

The  indictment  contained  three  counts;  one  for  uttering^ 
counterfeit  money,  a  second  for  having  it  in  his  possession^ 
knowing  it  to  be  counterfeit,  with  intent  to  circulate  and  put 
off  the  same  among  the  liege  subjects  of  our  Lord  the  King, 
and  to  defraud  them,  and  a  third  for  having  it  in  his  possession 
knowingly,  designedly  and  illegally,  knowing  it  to  bo  coun* 
terfeit 

The  only  act  of  uttering  was  delivering  a  box  packed  up, 
containing  2800  bad  shillings,  and  1000  bad  sixpences  at  a 
coach  office  at  an~  inn  at  Birmingham,  addressed  to  a  man  at 
Glasgow,  and  the  uttering  was  stated  to  be  to  the  book- 
keeper at  the  inn. 

The  box  was  stopped  at  the  inn. 

The  following  authorities  were  referred  to  in  support  of 
the  second  and  third  counts.  Rex  i;.  Sutton,  Ca.  temp.  Hardw. 
370.  Rex  t;.  Scofield,  Cald.  397,  and  Rex  v.  Higgins,  2 
East,  5. 

In  Easter  term,  31st  May,  1810,  this  case  was  taken  into 
consideration,  all  the  judges  being  present.  They  relied 
much  upon  the  authority  of  Rex  t;.  Sutton,  and  the  cases 
there  cited  in  forming  their  opinion,  and  were  then  in- 
clined to  think  this  a  misdemeanor  as  stated  in  the  second 
count.  But  on  considering  this  case  again  on  the  first  day  of 
Trinity  term  ensuing,  the  majority  of  the  judges  seemed  to 
be  of  opinion  that  ^  having  in  his  possessions^  with  the  terms 
knowingly,  &c.,  annexed  to  it,  could  not  be  considered  an 
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ocf,  and  that  an  intent  without  an  act  was  not  a  misdemeanor, 
and  they  considered  the  case  of  Rex»  t;.  SuUon  as  unten- 
able, (a) 


*Rex  V.  John  Stock  and  another.  [  '^^ISS  ] 

Bof^hry.  Thongh  a  Mrraiit  ftbolatas  upon  hire  (or  the  nte  of  oertein  roomt,  in  the  pra- 
mieet  of  hit  maiiter,  for  himeelrand  ftmilyt  the  premiseB  may  be  detcribed  us  the  master'e 
dweliiog^-hoaee,  altboa&rh  the  serrant  is  the  only  peraon  who  inhabits  them,  for  he  ilhall  be 
considered  as  living  there  as  ser?ant|  not  as  h^ing  as  tenant  S.  C.3  Taunt  399. 9 
Leach  C.  C  1015. 

THE  prisoner  was  tried  before  Mr.  Justice  Cbambre,  at 
the  summer  assizes  for  Carlisle,  in  the  year  1809,  upon  an  in* 
dictment  for  burglary. 

The  burglary  was  charged  to  have  been  committed  in  the 
dwelling-house  of  William  Moore,  Thomas  Harrison,  and 
John  Hamilton,  at  Whitehaven.  There  was  full  proof  of  the 
breaking  and  entering  in  the  night,  and  stealing  money,  bills, 
and  notes  to  the  amount  of  between  nine  and  ten  thousand 
pounds. 

The  prisoners  were  found  ffuilty,  and  sentence  of  death  was 
passed  upon  them;  but  the  learned  judge  not  being  satisfied 
that  the  house  could,  under  the  circumstances  of  the  case,  be 
considered  the  dwelling-house  of  Moore,  Harrison,  and  Ham- 
ilton, the  prosecutors,  he  respited  the  execution. 

The  evidence  as  to  this,  was  that  the  prosecutors  were 
partners  in  their  business  of  bankers,  which  business  was  trans- 
acted in  the  lower  rooms  only  of  the  house  in  question,  of  the 
whole  of  which  house  they  were  the  owners.  They  were 
also  partners  in  a  brewery  concern  which  they  carried  on  in 
some  adjoining  premises.  The  lower  rooms  of  the  house 
were  three  in  number,  to  which  there  was  but  one  entrance 
from  without,  which  was  by  a  door  opening  to  the  street, 
being  the  door  broken  open  to  commit  the  felony  in  question. 

(a)  The  resalt  seems  to  be,  that  tiie  second  and  third  counts  of  the  indictment  as  here 
gained  are  not  good,  and  any  judgment  vpon  them  might  be  arrested. 

But  the  facts  seemed  to  afford  grounds  for  a  good  indictment,  by  stating  that  the  defend- 
ant ae^nvred  or  proeurtd  the  bad  money  with  intent  to  circulate  it,  or  packing  it  up  or  de> 
lifering  to  the  book*keeper  with  intent  to  circulate  it.    ms.  jud. 

See  the  same  point  decided  as  in  the  above  case  in  Rex  e.  Stewart^  Mich.  T.  1814  iJOifs 
See  abo  Rex  D.  CoUicott,  Hiia^  T.  1813.  post. 
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This  door  opened  into  one  of  the  three  rooms,  and  in  that 
room  the  clerk^s  business  relating  to  the  brewery  was  transact- 
ed. That  room  commimicated  by  a  door  way  with  an  inner 
room,  where  the  banking  business  was  done,  and  where  the 
cash,  notes,  and  other  valuables  were  deposited,  and  locked 
up  at  night  in  an  iron  safe.  The  lastmcntioned  room  com- 
municated in  the  same  manner  with  a  further  room,  which 
was  the  private  room  of  the  partners.  There  were  two  locks 
[  *186  ]  to  the  outer  door,  one  of  them  a  large  one,  the  other  a 
^smaller.  One  of  the  clerks  had  the  custody  of  the  key  of 
the  larger  one,  and  two  other  clerks,  had  each  a  key  of  the 
smaller  one.  No  person  slept  in  any  of  these  rooms;  but 
when  the  outer  doors  were  locked  up  at  nights,  on  leaving 
the  offices,  the  clerk,  who  kept  the  large  key,  left  it  in  the 
care  of  the  person  who  inhabited  the  upper  rooms  of  the 
house,  from  whom  it  was  received  on  returning  to  the  offices 
in  the  morning.  The  upper  rooms  were  inhabited  by  one 
John  Stevenson,  who  was  servant  to  the  prosecutors  in  their 
brewery  business,  as  their  cooper,  at  weekly  wages,  with 
firing  and  lodging  for  himself  and  family.  The  contract  as  to 
the  lodging,  was  not  in  general  terms  that  he  should  be  pro* 
vided  with  lodging,  but  that  he  should  have  the  particular 
rooms  which  he  did  inhabit  for  the  lodging  of  him  and  his 
family,  and  to  that  part  of  the  house  there  was  a  separate  en- 
trance from  without.  The  prosecutors  kept  some  papers  there 
of  no  consequence.  There  was  no  communication  between 
the  upper  rooms  and  *the  lower  ones,  where  the  offices  were, 
except  that  there  was  a  trap  door  in  the  floor  of  one  of  the 
upper  rooms,  and  a  ladder  to  go  down  by  into  the  lower  part. 
Since  the  robbery  it  has  been  constantly  used  in  ordei*  to  bolt 
the  street  door  of  the  offices  on  the  inside  for  better  securitv; 
but  none  of  the  witnesses  knew  of  its  having  ever  been  used 
for  any  purpose  previous  to  the  robbery,  although  it  might 
have  been  so  used  at  any  time,  the  trap  door  having  never 
been  kept  locked  or  fastened.  There  were  nine  windows  in 
the  lower  rooms,  and  only  six  in  the  upper  ones.  The  six 
were  assessed  in  the  name  of  Stevenson,  but  his  employers 
paid  the  duty.  The  rooms  below  were  not  charged  with  any 
window-tax,  the  assessors  not  considering  them  as  inhabited. 
The  questions  reserved  for  the  consideration  of  the  judges 
were.  First,  Whether  this  inhabitancy  could  be  considered  as 
the  inhabitancy  of  the  prosecutors  by  their  servant  Stevenson^ 
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or  whether  Stevenson  by  the  contract  became  tenant,  and  the 
upper  part  of  the  house  was  his  dwelling-house,  and  not  that 
of  the  prosecutors. 

Secondly.  If  the  upper  part  of  these  premises  was  to  be 
considered  as  the  dwelling-house  of  the  prosecutors,  the  fur* 
ther  question  arose  whether  there  was  such  a  severance  of 
the  lower  part  as  to  prevent  its  being  included  as  part  of  their 
dwelling-house. 

This  case  was  argued  before  the  judges,  on  the  11th  of  No- 
vember 1809,  by  Raine  for  the  prisoners,  when  it  [  187  ] 
was  adjourned  for  further  consideration. 

In  Michaelmas  term,  .1810,  this  case  was  again  taken  into 
consideration  by  the  judges.  Eight  of  the  judges,  viz:  Bay- 
ley  J.,  Wood  B.,  Le  Blanc  J.,  Grose  J.,  Heath  J.,  Macdonald 
C.  B.,  Mansfield  C.  J.,  and  Lord  Ellen  borough  thought  the 
conviction  right;  they  were  of  opinion  that  this  was  the  dwell- 
ing-house of  the  prosecutors,  and  that  Stevenson  could  not 
be  considered  as  tenant  of  these  premises,  his  occupation 
being  only  as  a  servant.  Graham  B.,  Chambre  J.,  Lawrence 
J,  and  Thomson  B.,  thought  the  conviction  wrong. 


Rex  V.  Lawrence  Flannagan. 

Where  the  prosecutor  loft  his  boose  witboot  any  intention  of  living  in  it  anin,  and  in- 
tending to  use  it  as  a  warehouse  only;  though  he  bad  persons  (not  of  his  family)  to 
sleep  in  it  to  gaard  the  property:  Held,  that  this  ooold  not  bo  considered  as  **  Me  dioelL 
itfg-kou*e*^  of  tho  prosecutor,  so  as  to  •  support  a  conviction  for  stealing  there  to  more 
than  Uie  amcHint  of  forty  shiUingSt 

THE  prisoner  was  tried  before  Mr.  Justice  Lawrence,  at 
the  Old  Bailey  October  sessions,  in  the  year  1810,  on  an 
indictment  charging  him  with  stealing  goods  to  more  thaa 
the  amount  of  forty  shillings,  the  property  of  Edward  Treslove 
Cox,  171  his  dwelling  houscy  in  the  parish  of  Saint  Martin  in 
the  Fields. 

The  jury  found  the  prisoner  guilty. 

It  appeared  in  evidence,  that  the  prosecutor  was  an  up- 
holsterer, and  formerly  lived  with  his  family  in  a  house  m 
St.  Martin's  Lane;  but  having,  about  three  months  before 
this  trial,  taken  a  house  in  the  Hay  market,  he  and  bis  family 
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went  to  reside  there^  keeping  the  house  in  Saint  Martinis  Lane, 
as  a  warehouse  and  workshop^  without  any  intent  of  returning 
to  live  in  it* 

For  three  or  four  days,  or  a  week  after  bis  going  to  the 
Hay  market,  no  servant  or  other  person  slejit  in  the  house 
in  St.  Martin's  Lane;  but,  in  consequence  of  bis  thinking  it 
not  prudent  to  leave  that  house  without  some  person  to  take 
care  of  it,  two  women  empk>yed  by  him  as  workwomen  in  bis 
business,  and  not  as  domestic  servants,  slept  there,  to  take 
care  of  the  house,  but  did  not  have  their  meals  there,  or  use 
the  house  for  any  other  purpose  than  sleeping  in  it  as  a  se- 
curity to  the  bouse* 

Subsequent  to  the  prosecutor's  going  to  reside  in  the  Hay« 
market,  and  after  the  women  slept  there  for  the  purpose 
[  ♦ISS  ]  beforementioned,  *tbe  goods,  the  subject  of  the  in- 
dictment, were  stolen  by  the  prisoner  from  the  house  in  St. 
Martin's  Lane. 

It  was  objected  for  the  prisoner,  that  the  house  in  St. 
Martin's  Lane,  was  not  at  the  time  the  goods  were  stolen 
the  dwelling-house  of  the  prosecutor,  and  that  therefore  the 
prisoner  was  goilty  of  a  simple  larceny  only. 

The  question  reserved  for  the  opinion  of  the  judges,  was, 
whether  this  house  in  St.  Martin's  Lane  could  be  considered 
as  the  dwelling-house  of  the  prosecutor,  (a) 

In  Michaelmas  Term,  lOtn  November,  1810,  all  the  judges 
met,  and  held  the  conviction  wrong,  that  this  house  could 
not  be  considered  to  be  the  dwelling-house  of  the  prosecutor* 


Rex  V.  Henry  Ellins. 

An  indictment  on  the  7  O.  3.  e.  50.  «.  1.  (ft)  stating^  the  prisoner  to  have  been  employed 
in  two  bninchee  of  the  poat-ofBce,  proof  of  his  havinif  been  employed  in  either  held  soffi* 
cient  If  tlie  letter  erobessled  is  described  as  having  contained  aeteral  aoCea,  proof  of 
its  having  contained  any  one  of  them  is  suflScient  If  the  instrnment  is,  on  the  ftce  of 
it,  a  note,  the  maker's  signatnre  need  not  be  proved. 

THE  prisoner  was  tried  befcMre  Mr.  Justice  Lawrence,  at 
the  Summer  assizes  for  the  county  of  Worcester,  in  the  year 

(«)  Vide  Rex  e.  Smith,  dted  from  Lord  King^s  AISS.  in  9  East,  P.  C.  497«  Rex  «.  Fuller, 
d  East,  P.  C  498. 
(6)  Vide  thb  seotioD,  Mfjmi,  1). 
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1810,  oa  an  indictment  founded  on  the  7  G.  3.  c.  50.,  which 
charged,  *^  That  a  certain  letter  then  lately  before  brought  to 
the  post  oflSce  at  Kidderminster  to  be  from  thence  sent  by 
the  post  to  London,  to  be  delivered  to  certain  persons  there 
using  in  trade  and  commerce  the  name  and  firm  of  Messrs. 
Spooner,  Attwood,  &  Co.,  and  then  containing  one  bank  post 
bill  made  for  the  payment  of  the  sum  of  10/.  of  lawful  money 
of  Great  Britain  [to  one  Louisa  Basset  t  or  order;  one  bill  of 
exchange  for  the  payment  of  \QOl.  (f^f^c;  one  other  bill  c^ 
exchange  for  the  payment  of  40/.,  of,  &c.;  one  other  bill  of 
exchange  for  the  payment  of  20/,  of,  Aic.;  and  one  promissory 
note  for  the  payment  of  20/.  of,  &:c.,  camct  to  the  hands  and 
possession  of  the  said  Henry  Ellins,  he  then  *being  [  *189  ] 
a  postboy  and  rider  employed  in  the  business  ot  the  post^ 
omce,  that  is  to  say,  in  carrying  letters  and  packets  from 
Kidderminster  to  Stourbridge,  in  the  business  of  his  said 
employment.  And  that  the  said  Henry  Ellins  afterwards  on, 
&c.,  at,  &c.,  being  then  and  there  such  person  so  employed 
as  aforesaid,  and  then  and  there  having  the  said  letter,  con- 
taining the  said  bank  post  bill,  bills  of  exchange,  and  promise 
Bory  note  in  the  hands  and  possession  of  him  the  said  Henry 
Ellins  as  such  person  so  employed  as  aforesaid,  feloniously 
did  steal  and  take  from  and  out  of  the  said  letter  the  said 
bank  post  bill,  bills  of  exchange,  promissory  note,^^  Aic. 

No  evidence  was  given  that  the  letter  contained  the  bill  of 
exchange  for  the  loSl.  The  other  securities  were  produced, 
but  no  evidence  given  of  their  execution.  The  contractor 
for  conveying  the  letters  from  Worcester  to  Birmingham 
through  Kidderminster  proved  that  he  had  employed  the  pri- 
soner as  a  post-boy  to  carry  the  mail  from  Kidderminster  to 
Stourbridge,  but  not  as  a  rider.  But  it  appeared  in  evidence 
that  he  carried  the  mail  on  horseback. 

Jt  was  objected  for  the  prisoner  that  the  prosecutor  had 
failed  in  the  proof  of  the  indictment. 

First,  Because  the  letter  was  described  as  a  letter  contain- 
ing (inter  alia)  a  bill  of  exchange  for  100/.  which  it  was  not 
proved  to  contain. 

Secondly,  Because  the  prisoner  was  described  as  a  post- 
boy and  rtderj  and  proved  to  be  onlv  a  post-boy. 

These  objections  being  overruled,  the  prisoner  was  found 
guilty: 

This  case  was  reserved  for  the  opinion  of  the  judges  to  de- 
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termine  whether  the  conviction  was  proper  after  the  above 
objections  taken  by  the  prisoner;  and  it  was  also  submitted 
on  behalf  of  the  prisoner,  whether  there  should  not  havebeea 
due  proof  of  the  execution  of  the  securities  contained  in 
the  letter.  Lawrence,  J.,  referred  to  Shaw's  Case,  1  Leach, 
C  C.  79.  S.  C.  2  Bla.  789.  2  East,  P.  C.  580,  where  the 
prisoner,  being  described  in  two  counts  as  a  person  employed 
m  sorting  and  charging  letters,  was  acquitted  on  those  counts, 
it  being  proved  he  was  employed  in  sorting  only. 

In  Michaelmas  term,  10th  of  November,  1810,  at  a  meet- 
ing of  all  the  judges  they  were  of  opinion,  that  as  to  the  first 
objection,  the  statement  in  the  indictment  was  not  descriptive 
[  *190  ]  of  *the  letter,  but  of  the  offence,  which  was  steal- 
ing a  bill  out  of  a  letter  containing  any  bill,  note,  &:c. 

Secondly,  that  a  post-boy  riding  on  horseback  was  a  rider 
as  well  as  a  post-boy. 

Thirdly,  That  it  was  not  necessary  to  prove  the  execution 
of  the  securities  against  a  spoliator  or  wrong-doer. 

The  judges  were  unanimously  of  opinion  that  the  convic- 
tion was  right. 


Rex  V.  William  Humphry  HilL 

upon  an  indictment  for  obtaining  money  nnder  false  pretenceii,  it  is  not  necessary  to  proYe 
the  whole  of  the  pretence  charged,  proof  of  part  of  the  pretence  and  that  the  money 
was  obtained  by  such  part  is  sufficient  Bank  notes  are  not  money,  goods,  wares,  &c., 
within  the  30  G,  3.  c.  25.    But  see  note  (6)  po9t,  193. 

THE  prisoner  was  tried  before  Mr.  Justice  Chambire,  at 
the  Taunton  Lent  assizes,  in  the  year  1811,  upon  an  indict- 
ment under  the  30th  G.  2.  c.  24,  (a)  for  obtaining  promissory 
notes  and  money  by  false  pretences. 

There  were  six  counts  in  the  indictment,  of  which  the  first 
was  abandoned. 

(a)  By  the  first  section,  it  is  enacted,  That  all  persons  who  knowingly  and  designedly 
by  false  pretence  or  pretences,  shall  obtain  from  any  person  or  persons,  money,  goods, 
wares,  or  merchandise,  with  intent  to  cheat  or  defraud  any  person  or  persons  of  the  same, 
shall  be  deemed  offenders  against  law  and  the  public  peace;  and  the  ooort  before  whom, 
any  such  offender  or  offenders  shall  be  tried,  shall,  in  case  they  shall  be  convicted  of  the 
said  offence,  order  sudi  offender  or  ofienders  to  be  fined  and  imprisoned,  or  to  be  put  in 
the  pillory,  or  publicly  whipped,  or  to  be  transported  for  the  tenn  of  seven  years,  as  tho 
Court  in  which  any  such  offender  or  offenders  shall  be  convicted,  shall  think  fit  to  order. 
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The*  secoDd  count  after  stating  a  discourse  between  Benja- 
min Browning  and  Richard  Parker,  described  to  have  been 
severally  seamen  in  the  king's  navy,  and  discharged  from  the 
service,  and  the  prisoner  a^ut  pensions,  to  which  Browning 
and  Parker  as  such  seamen  were  supposed  to  be  respectively 
entitled,  and  about  an  application  by  letter  supposed  to  have 
been  made  for  such  ^pensions  by  the  prisoner,  set  [  191  ] 
out  the  false  pretences  alleged  to  have  been  made  by  the  pri- 
soner to  Browning  and  Parker  which  were,  that  he,  the 
prisoner,  had  received  an  answer  to  his  said  letter  of  appli- 
cation, and  produced  a  paper  as  such  answer,  and  pretended 
to  them  that  two  guineas  must  be  sent  up  to  the  under  clerks 
as  fees,  which  they  always  expectedj  and  that  nothing  could  be 
done  without  it.  The  indictment  went  on  to  state,  that  by 
these  pretences  the  prisoner  obtained  from  Browning  on  be- 
half of  himself  and  Parker  two  promissory  notes  for  1/. 
each,  and  two  shillings  in  money,  Browning's  property,  with 
intent,  &c« 

The  third  count  contained  no  material  variation  from  the 
second,  except  that  it  stated  the  discourse  to  have  been  be- 
tween the  prisoner  and  Browning  only,  but  relating  to  the 
respective  pensions  of  Browning  and  Parker,  and  stating  the 
sum  required  to  be  sent  up  for  fees  to  be  one  guinea  from 
each. 

The  fourth  count  stated  a  discourse  between  the  prisoner 
and  John  Bennett  (another  discharged  seaman)  respecting 
the  pension  he  was  supposed  to  be  entitled  to,  an  offer  by  the 
prisoner  to  apply  on  his  behalf  for  it,  and  write  a  letter  for 
the  purpose;  and  that  he  falsely  pretended  that  a  pound  note 
must  be  sent  up  by  Bennett  as  a  fee  to  the  head  clerk,  and 
that  nothing  could  he  done  without  it.  By  which  false  pretence 
he  obtained  of  Bennett  a  note  for  one  pound,  his  property, 
with  intent  to  defraud  him. 

The  fifth  count  stated  a  discourse  between  the  prisoner  and 
Browning  concerning  the  pensions  of  which  the  said  Brown- 
ing, Parker  and  Bennett  (the  three  discharged  seamen)  were 
supposed  to  be  entitled  to,  and  concerning  a  supposed  letter 
Written  by  the  prisoner  and  the  supposed  answer  to  it;  and 
then  stated  the  false  pretences  made  by  the  prisoner  to  Brown- 
ing to  be,  that  the  prisoner  had  heard  from  his  friend  Tthe 
head  clerk)  and  that  they  (the  three  seamen)  must  send  nim 
(the  supposed  head  clerk)  a  guinea  for  writing  letters;  and 
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that  the  head  clerk  had  informed  him  that  they  were  to  have 
BIX  years^  back  pay.  By  which  the  prisoner  obtained  from 
Browning  another  promissory  note  for  one  pound,  and  another 
dhiiling  in  money,  bis  property. 

The  sixth  count  alleged  the  prisoner's  discourse  to  be  with 
all  the  three  persons,  and  that  the  prisoner  produced  anotlier 
letter  which  he  falsely  pretended  to  have  received  from  his 
friend,  informing  him  that  the  pensions  were  allowed  and 
every  thing  settled,  but  that  the .  pensioners  must  either  go 
[  ♦192  ]  to  London  to  be  padsed  ♦or  his  (the  prisoner's) 
going,  would  be  quite  as  well  and  have  the  same  effect,  if 
they  would  pay  his  expenses.  Whereby  he  fraudulently  ob* 
tained  from  Browning  anothet  promissoi^  note  for  one  pounds 
and  twelve  shillings  in  money,  being  bis  note,  chattels,  and 
moneys,  and  from  Bennett  ten  shillings  of  his  money,  with 
intent  to  defraud  them  respectively. 

At  the  close  of  the  evidence  several  objections  were  taken 
by  the  prisoner's  counsel. 

One  of  these  objections,  applying  to  all  the  counts  but  the 
fourth,  was  that  Parker  (who  died  before  the  trial)  was  not 
proved  to  have  been  a  discharged  seaman  as  alleged. 

In  fact,  there  was  no  direct  evidence  of  a  discharge,  but 
Browning  in  his  evidence  described  Parker  as  having  been 
his  shipmate,  and  proved  that  the  prisoner  acted  or  pretended 
to  act  under  Parker's  employment  as  such  discharged  seaman; 
that  at  the  time  of  the  transaction  Parker  was  resident  at 
Bath,  and  that  the  prisoner  at  one!  time  expressed  doubts 
whether  he  should  succeed  in  getting  Parker's  pension,  be- 
cause he  had  not  obtained  a  certificate  of  his  discharge. 

Another  objection  applying  to  the  second,  third,,  and  fourth 
counts  was,  that  as  the  pretences  were  necessary  to  be  spe- 
cifically stated  in  the  indictment,  they  should  be  proved  pre- 
cisely as  stated,  and  that  the  representation  in  the  second 
and  third  counts,  *^  that  the  clerks  always  expected  fees,"  and 
the  further  statement  in  those  counts,  as  also  in  the  fourth, 
^*  that  nothing  could  be  done  without  it,"  were  not  proved,  as 
in  fact  they  were  not. 

Another  objection  was  also  made  to  the  indictment,  that  it 
did  not  bring  the  case  within  the  statute,  inasmuch  as  pro* 
missory  notes  being  merely  chases  in  action,  they  could  not 
be  considered  as  money^  goods^  wares^  or  merchandizes^  which 
are  the  words  of  description  in  the  statute. 
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But  if  this  ivere  a  good  objection,  which  the  learned  judge 
thought  it  was  sot,  it  could  only  go  to  the  fourth  count,  all 
the  others  charging  the  obtaining  money  as  well  as  notes. 

Another  objection  to  the  evidence  on  the  fourth  count  was, 
that  Bennett  proved  that  the  prisoner's  pretence  was  that  a 
guinea  and  not  a  pound  note,  as  was  alleged  in  that  count, 
must  be  sent  up  to  the  head  clerk. 

Bennett's  evidence  was,  that  although  the  prisoner  at  first 
^pretended  that  a  guinea  was  necessary  *to  be  sent,  [  *]93  ] 
yet  he  took  a  note  for  one  pound  fbr  the  purpose. 

The  case  in  all  other  particulars  was  satisfactorily  proved, 
and  the  objections  being  overruled,  the  jury  found  the  pri- 
soner guilty,  and  he  received  sentence;  but  the  learned  judge 
reserved  the  consideration  of  the  objections  for  the  judges, 
that  the  prisoner  might  have  the  benefit  of  a  recommendation 
for  a  pardon  if  they  should  be  of  opinion  that  the  objections 
affected  all  the  counts  in  the  indictment  so  as  to  have  entitled 
the  prisoner  to  an  acquittal. 

In  Easter  term,  1811,  at  a  meeting  of  all  the  judges  (except 
Lord  Ellenborough,  Thomson,  B.  and  Le  Blanc,  J.,)  the  con- 
viction was  held  right  (a)  on  all  the  counts  but  the  fourth; 
the  fourth  count  was  held  bad,  because  the  judges  thought 
bank  notes  were  not  money,  goods,  &c,,  within  the  act,  (i) 


Bex  V.  Bichards. 

The  prifoner  drew  a  bUl  upon  the  Treaforer  of  the  Navy  ptnfohU  fa  U«db  or  wder^  and 
ngned  it  in  the  name  M  a  navy  surgeoo:  Held,  that  to  conetitute  an  order  lor  pay. 
ment  of  money  there  roost  be  some  payee;  a  direction  to  pay  to  Uanik  or  order  is  not 
■nffieient    See  fsaf,  Rez  v.  Randall,  p.  195. 

THE  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the 
Maidstone  Lent  assizes,  in  the  year  1811,  on  an  indictment 
containing  with  other  counts,  a  count  for  forging  and  another 
count  for  uttering  knowing  it  to  be  forged  an  order  for  the 
payment  of  money  in  the  words,  cyphers,  and  figures,  fol- 
lowing : — 

(a)  Vide  Rex  «.  Story,  wpra,  81,  and  Rex  «.  Major,  2  East,  P.  C.  111& 
{b)  The  53  0, 3.  c  64,  extends  the  30  O.  2.  e.  94,  to  persons  obtaining,  by  &]se  pre- 
te&oes,  any  bond,  biQ,  note,  security,  warrant,  dbc,  or  other  Taloabie  thing. 
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"Entered  10th  Feb,  1810. 
•*  Rate  gun  brig. 

Full  pay  from  3d  July  1810  to 

20tb  Dec.  1810 14  14    0 

Amount  of  deductions 0    4    6 


**£.14.    9,    6.  14    9    6 

[  •194  ]  ***  H.  M.  B.  Manly, 

Yarmouth  Roads,  21  Oct.  1810. 

"  Sirs, 

"  Please  to  pay  to  or  order,  the  sum 

of  fourteen  pounds  nine  shillings  and  sixpence,  being  the  net 
personal  pay  due  to  me  as  assistant-^surgeon  Of  H^  M.  B. 
Manly,  between  the  third  day  of  July,  1810,  and  20th  Oct. 
1810, 

**  Value  received, 
^^  RoBT.  Bbll,  assistant-surgeon. 
"  Approved, 
**  E.  N.  Greensward,  Lt.  &  Conim. 

"  To  the  Treasurers  of  His-  Majesty *s  navy, 

**  Navy  Office. 

"  London.^ 
with  int^t  fo  defraud  several  ^  persons  named  in  the  indict- 
ment. 

Two  points  were  made  for  the  prisoner.  First,  that  no 
payee  was  appointed.  Secondly,  that  the  instrument  was 
addressed  to  the  Treasurers  of  the  Navy,  instead  of  the 
Commissioners  of  the  Navy,  the  latter  and  not  the  former 
being  the  persons  appointed  by  statute  to  be  the  paymasters  of 
orders  sucii  as  the  present  when  they- are  genuine. 

The  prisoner  was  found  guilty  on  fiill  evidence  in  other 
respects,  but  the  learned  judge  reserved  the  case  on  the  above 
points  for  the  opinion  of  the  judges. 

In  Trinity  term,  15th  of  June,  1811,  all  the  judges  met 
(except  Lawrence,  J.,)  when  they  agreed  that  this  instrument 
being  directed  to  the  Treasurers  instead  of  the  Commis- 
sioners of  the  Navy,  would  not  prevent  its  being  considered 
as  an  order  for  the  payment  of  money:  but  the  majority  of 
the  judges  (Mansfield,  C.  J.,  dissenlienle)  held  it-was  not  an 
order  for  payment  of  money,  because  of  the  want  of  a 
payee,  (a)  and  that  therefore  the  conviction  was  wrong. 

(m)  Vide  Lyon'f  Caw,  3  LMcb,  C.  a  597.  S.  a  9  Eiit,  P.  C  933. 
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*Rex,  V.  D&niel  Gilbert  Randall. 

The  prisoner  wM  indieted  fbr  fatging  •  bill  of  ezehange.  The  bill  wu  pajftble  to  Uank 
tr  9rder:  Held,  that  there  most  be  a  payee;  forging  an  inatnioif nt  payable  to  Uatik  or 
order  is  not  sufficient    See  fujn's,  Rez  e.  Richards,  p.  193. 

THE  prisoDer  was  tried  before  Mr.  Justice  Bayley,  on  an 
indictment  for  forging  and  uttering  a  navy  pay  bill  importing 
to  be  drawn  by  George  Sidley,  as  master  of  the  Royal  Sove* 
reign,  and  payable  to  or  order^  and  also  for  forging 

and  uttering  an  indorsement  upon  it  in  the  name  of  John 
James^ 

The  prisoner  was  found  guilty,  but  the  following  objections 
were  taken  to  the  bill. 

First,  That  it  was  payable  to  no  one,  because  there  was 
no  payee's  name. 

Secondly,  That  it  was  not  numbered  as  the  35  G.  3.  c.  94. 
8.  3.  requires,  and 

Thirdly,  That  the  bill  misrepresented  the  rate  of  the  Royal 
Sovereign,  she  being  really  a  first  rate  but  described  in  the 
bill  as  a  second. 

The  learned  judge  overruled  the  second  and  third  objec* 
tions  on  the  ground  that  even  supposing  the  requisites  of  the 
35  G.  3.  were  not  complied  with,  the  instrument  was  still  a 
bill  of  exchange  independently  of  the  statute;  and  there  were 
counts  in  the  indictment  which  described  it  as  a  bill  of  ex- 
change. He  also  overruled  the  first  objection,  on  the  ground 
that  a  bill  payable  to  blank  or  order  was  in  legal  operation 
payable  to  the  order  of  the  drawer,  but  the  learned  judge 
reprieved  the  prisoner,  thinking  that  the  instrumeut  was  in- 
complete for  want  of  an  indorsement  by  the  drawer,  and  that 
therefore  no  person  of  ordinary  caution  could  be  imposed 
upon  by  it.  These  points  were  reserved  for  the  considera- 
tion of  the  judges. 

In  Trinity  term,  15th  of  June,  1811,  all  the  judges  were 
present  (except  Lawrence  J.)  and  the  conviction  was  held 
wrong.  The  judges  were  of  opinion  it  was  not  a  bill  of  ex- 
change because  there  was  no  payee. 


*196  RUSSELL  AND  RTAN^S  CROWN  CASB8. 


^Rex  t^.  Hannah  Martin. 

The  offence  ofiiding  a  priioner  at  war  to  escape  ia  not  complete  if  aneh  prieoner  ia  actiii|r 
in  concert  with  tiMae  onder  wboae  charge  he  ie,  merely  to  detect  the  defendant,  and  lias 
no  intention  to  escape. 

THE  defendant  was  tried  before  Mr.  Baron  Wood,  at  the 
Lqnt  assizes,  for  Northamptonshire,  in  the  year  1811,  upon 
an  indictment  for  a  misdemeanor  in  unlawfully  aiding  and 
assisting  Antoine  Mallet,  a  prisoner  at  war  detained  within 
certain  limits  at  Northampton,  to  escape  and  go  at  large  out 
of  the  said  limits,  and  (Conducting  him  and  bringing  him  to 
Preston  Turnpike  Gate,  at  Northampton,  wim  intent  to 
enable  and  assist  him  to  escape  and  go  at  large  out  of  this 
kingdom  to  parts  beyond  the  seas. 

The  case  appeared  to  be  this. 

The  defendant  lived  at  Wantage,  in  Berkshire;  she  came 
to  Newport  Pagnell,  and  there  hired  a  post  chaise  to  take 
her  to  Northampton,  and  back.  The  post-boy  drove  her  to 
Northampton,  where  she  got  out,  and  the  post-boy  went  to 
his  usual  Inn,  with  orders  to  return  to  the  place  where  be  set 
her  down,  after  he  had  baited  and  rested  his  horses.  The 
post-boy  in  about  an  hour  returned,  took  the  defendant  up 
again  in  Northampton,  and  proceeded  towards  Newport,  and 
when  they  had  just  got  without  the  town,  (and  within  the 
limits  allowed  to  the  prisoners  of  war,  being  one  mile  from 
the  extremity  of  the  town)  she  called  to  the  post-boy  to  stop 
and  take  up  a  friend  of  hers  that  was  walking  along  the 
road.  The  post-boy  stopped,  and  Mallet  got  in,  and  they 
proceeded  togetlier  to  Preston  Turnpike  Gate  (which  is  with- 
out the  aforesaid  limits,)  in  the  road  to  Newport,  when  they 
were  both  stopped  and  apprehended  b}'  the  commissary,  or 
agent  for  French  prisoners  and  his  assistant  who  had  watched 
them. 

It  appeared  in  evidence  that  there  was  no  real  escape  on 
the  part  of  Mallet,  but  that  he  was  employed  by  the  agent 
for  French  prisoners,  under  the  direction  of  the  Transport 
Board,  to  detect  the  defendant,  who  was  supposed  to  have 
been  instrumental  in  the  escape  of  many  French  prisoners 
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from  Northampton,  and  that  all  the  acts  done  by  Mallet,  the 
contract  for  the  money  to  be  paid  to  the  defendant,  and  the 
place  to  which  they  were  to  go,  before  they  would  be  stopped, 
were  preTiously  concerted  *^tween  the  agent  for  [  *197  ] 
the  pnsoners  and  Mallet,  and  Mallet  hud  no  intention  to  go 
away  or  escape. 

It  waa  objected  to  by  the  counsel  for  the  defendant  that 
the  commissary  having  given  license  to  Mallet  to  go  to 
the  place  he  did  go  to,  had  enlarged  the  limits  of  his  parole 
to  that  place,  and  therefore  Mallet  could  not  be  said  to  have 
escaped,  nor  could  the  defendant  be  said  to  have  assisted  him 
in  escaping  out  of  the  limits  of  his  parole. 

The  learned  judge  proceeded  in  the  trial,  and  the  defendant 
was  convicted,  but  he  respited  the  judgment  and  reserved  the 
point  for  the  consideration  of  the  judges. 

In  Trinity  term,  15th  June,  1811,  all  the  judges  met,  (ex- 
cept Lawrence  J.)  when  they  held  the  conviction  wrong, 
inasmuch,  as  the  prisoner  never  escaped,  or  intended  to 
escape. 


Rex  t^.  George  Wjndham. 

The  S6  Bern  6.  e.  6.  0.  6.  which  makM  felonies  in  Wales  triable  in  the  next  adjoining  Eng* 
Itsh  county  extends,  to  felonies  created  since  the  36  Hen.  8. 8.  C.  3  Campb.  78. 

THE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
Lent  assizes  for  Hereford,  in  the  year  1811,  on  an  indict* 
ment  on  the  49  G.  3.  c.  18.  «•  1.  for  forging  and  counter- 
feiting at  Brecknock  in  Wales,  a  stamp  on  reams  of  paper, 
for  uttering  the  paper  with  such  forged  stamp  and  having 
such  forged  stamp  in  his  possession  knowing  it  to  be  forged. 

It  was  objected  that  this  was  not  within  the  26  H.  8.  c.  6. 
s,  6.,  (a)  as  being  a  felony  subsequently  created. 

(e)  By  f  6.  of  36  Hen,  8.  e.  6.  for  the  punishment  and  speedy  trials,  as  well  of  the  cocm- 
terfeiters  of  any  coin  carrent  within  this  realm,  washing,  clipping,  or  minishing  of  the  same» 
as  of  all  and  singalar  feiooies,  murders,  wilful  burning  of  bouses,  manslaughter,  robberiest 
burglaries,  rapes,  and  aocetaaries  of  the  same,  and  (wier  offences  feloniously  done,  perpe- 
trated, and  committed,  or  hereafter  to  be  done,  perpetrated,  and  committed,  within  any 
lordsbip  marcher  of  Wales,  it  is  enacted,  I'hat  the  justices  of  the  gaol  deUrery  and  of  tfaie 
peacci  and  any  of  tbem  tor  the  time  being,  In  th«  shire  or  shires  of  England  where  the 
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*Tbe  26  G.  2.  c.  19.  s.  8.,  inaking  the  pIuDder  of  wrecks 
a:  felony,  provides  expressly  for  trying  that  offence,  if  com- 
mitted in  Wales,  in  the  next  adjoining  English  county. 

The  trial  proceeded,  and  the  ()risoner  was  convicted* 

At  the4esire  of  the  prisoner's  counsel  the  learped  judge 
reserved  the  point  and  respited  the  sentence,  to  take  the 
opinion  of  the  judges,  whether  ttie  trial  was  proper  at  Here- 
ford, 

The  learned  judge  stated  that  under  the.  words  of  the  sixth 
section  of  the  26  H.  8.  c.  6.  *^  other  offences  fehniousiy  done^ 
or  hereafter  to  hfi  done^^^  it  appeared  to  him  that  after-created 
offences  were  included. 

In  Trinity  term  15th  June,  18 11,  all  the  judges  were  present 
(except  Lawrence  J.),  and  held  this  conviction  right;  That 
the  statute  26  JET.  8.  c.  6.  included  after-created  felonies,  as 
well  as  those  offences  which  existed  as  felonies  at  the  time 
of  passing  that  act. 


Rex  V.  William  Carr. 

A  person  employed  apon  oommifision  to  travel  for  ordera  and  to  collect  debts,  is  a  eUrk 
within  the  39  O.  3.  c.  85.  though  he  is  employed  b^  many  different  houses,  oh  each  joiir- 
.ney,  and  pays  his  own  expenses  oat  of  his  commission  on  each  jonroey,  and'doea  not 
live  with  any  of  his  employers,  nor  act  ia  any  of  their  ooonting  houses. 

'  THE  prisoner  was  tried  before  Mr.  Baron  Wood,  at  the 
summer  assizes  for  Yorkshire,  in  the  year  1811,  upon  an  in- 
d-ictment  which  stated  that  he  being  a  person  employed  by 
John  Stanley,  Thomas  Cadman,  and  John  Darnton,  in  the 
capacity  of  a  clerk^  did,  by  virtue  of  his  said  employment, 
receive  and  take  into  his  possession  on  account  of  his  said 

king*s  writ  runneth,  next  adjoining  to  the  same  lordship,  marcher,  or  other  places  in  Wales, 
where  such  counterfeiting,  &c.  or  murder  bad  been  or  hereafter  shall  be  committed  or  done, 
or  where  any  other  felonies  or  accessaries  shall  be  hereaflor  committed,  perpetrated,  or 
done,  shall  have  from  henceforth,  full  power  and  authority  at  their  eessions  and  gaol  de- 
livery, to  inquire  by  verdict  of  twelve  men  of  the  same  shire  or  shires  next  adjoining,  with* 
iu  England  where  the  king*s  writ  runneth,  there  to  cause  all  such  counterfeiters,  &c.  and 
accessaries  to  the  same,  to  be  indicted  according  to  the  laws  of  this  land,  in  like  manner 
and  form  as  if  the  same  petit  treasons,  murders,  felonies,  and  accessaries  to  the  same  bad 
been  done,  committed,  or  perpetrated  within  any  of  the  said  shires  within  Uie  said  realm, 
a«d  also  to  hear,  detensiae,  and  judge  the  same  according  to  the  lawn  of  this  realm. 
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employers  from  odo  Samuel  Latham,  *di vers' bills  of  [  *199  ] 
excbaage,  valuable  securities,  and  moneys  (specifying  them); 
and  that  he  feloniously  and  fraudulently  embezzled,  secreted, 
and  made  away  with  them,  and  so  feloniously  stole  them, 
eonira/armam  statuti  (39  6.  3.  c.  85.)  (a)  and  contra  paeem* 

The  second  count  was  similar  to  the  first  only  stating  the 
prisoner  to  be  in  the  capacity  of  a  servant. 

The  prisoner  was  convicted  upon  clear  evidence;  but  a 
doubt  arose,  whether  from  the  nature  of  his  employment  he 
was  a  person  within  the  meaning  of  the  statute. 

The  prosecutors,  Stanley  &  Co.,  were  tobacco  manufactu- 
rers at  Leeds,  and  the  prisoner  was  employed  by  them  as  a 
traveller,  to  take  orders  for  goods,  and  collect  money  for  them, 
from  their  customers.  When  he  was  going  on  his  journeys, 
they  gave  him  a  journey  book,  containing  the  sums  he  had  to 
receive,  and  the  names  of  the  persons  of  whom  to  be  received. 
Upon  his  return  from  his  journeys,  he  settled  his  aiccount  with 
his  employers,  charging  himself  with  what  he  alleged  he  had 
received,  and  paying  the  alleged  balance  to  his  employers, 
and  then  received  a  commission  for  his  trouble. 

The  prisoner  did  not  live  in  the  house  with  his  employers, 
but  was  a  married  man,  and  kept  a  house  in  Leeds.  He  used 
to  travel  for  many  other  people  m  the  same  way  as  for  Stan- 
ley &  Co.  and  upon  the  same  kind  of  commission.  Stanley 
&  Go.  paid  him  a  commission  of  five  shillings  per  centum^  for 
all  the  goods  he  sold^  for  them,  whether  be  received  the  price 
for  them  or  not,  at  the  stipulated  time,  provided  they  proved 
good  debts.  The  *prisoncr  had  not  only  a  commis-  [  *200  ] 
sion  on  the  orders  he  received,  but  also  upon  all  orders  that 
came  by  letter,  whether  from  him  or  not,  if  the  debts  proved 
good. 

The  employers  allowed  the  commission  on  the  whole  of  the 
goods  contained  in  the  account  they  gave  the  prisoner  in  the 

(a)  By  which  it  u  enaeted.  That  if  any  servaDt  or  clerk,  or  any  person  employed  for  the 
parpoee  in  the  capacity  of  a  aenrant  or  clerk,  to  any  person  or  persons  whomsoever,  or  to 
any  body  oorporate  or  politic,  shall,  by  Tirtue  of  sqcii  employment,  receive  or  take  into  his 
possession  any  money,  Sfoods,  bond,  bill,  note,  banker*8  draft,  or  other  valuable  secnrity  or 
effects,  for  or  in  the  name,  or  on  the  account  of  his  master  or  employer,  and  shall  fraudu- 
lently  embesEsle,  secrete,  or  make  away  with  the  same,  or  any  part  thereof^  overy  sttch 
offender  shall  be  deemed  to  have  feloniously  stolen  the  same  from  his  master  or  employer 
for  whose  use  or  jn  whose  name,  or  on  whose  account  the  same  was  or  were  delivered  to, 
or  taken  into  the  posseasioo  of  such  servant,  clerk,  or  other  person  so  employed,  although 
•neb  money,  goods,  &c.  was  or  were  no  otherwise  received  into  the  possesnion  of  his  or 
their  servant,  clerk,  Slo,  and  every  such  offender,  his  adviser,  procurer  aider  or  abettor, 
■hall  be  liable  to  be  tranepofted  for  toy  term  not  eiceedio^  fourteen  yean. 
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first  instance;  but  if  any  of  the  debts  proved  bad,  tbey  took  it 
off  afterwards. 

The  profit  to  the  person  collecting,  ultimately  depended  on 
the  actual  payment  of  the  debt.  The  commission  ot  the  house 
of  Stanley  &  Go.  would  not  have  been  sufficient  to  support 
the  prisoner,  but  he  was  employed  by  other  persons  in  the  same 
way.  The  prisoner  was  not  employed  as  a  clerk  in  the  count- 
ing-house of  Stanley  &  Co.,  nor  in  any  other  way  than  to 
take  orders  and  collect  debts  for  them,  nor  was  he  employed 
as  a  servant  in  any  other  way.  Stanley  Ai  Co.  did  not  pay 
his  expenses  on  his  journeys,  nor  find  him  a  horse,  nor  allow 
him  any  thing  but  in  the  way  of  commission  as  before  men- 
tioned. Travelling  by  commission  for  Stanley  &  Go.  and 
others,  was  the  only  employment  the  prisoner  had. 

The  learned  judge  reserved  the  point  for  the  opinion  of  the 
judges. 

In  Michaelmas  term,  16th  November,  1811,  all  the  iudges 
were  present  (except  Lord  Ellenborough,  Lawrence,  and  Bay* 
ley  Js.)  and  the  conviction  was  held  right,  (a) 


Bex  0.  John  Bates  Shukard. 

Sbowiajr  a  man  an  iMtniraent  the  uttering  of  which  would  be  criminal,  though  with  an  in.* 
tent  of  raisinjp  a  false  idea  in  him  of  the  party *8  aabftance,  is  not  an  otterioff  or  pobUsh- 
ing  within  13  (7.  3.  e.  79.  Nor  will  the  leaving  it  afterwards,  sealed  up,  with  the  peteon 
to  whom  it  was  shown,  under  cover,  that  he  may  take  charge  of  it,  as  being  too  valuable 
to  be  carried  about,  be  an  uttering  or  publishing. 

THE  defendant  was  tried  before  Lord  Ellenborough,  at  the 
summer  assizes  for  Lewes,  in  the  year  1811,  for  a  misde- 
meanor, upon  an  indictment  which  charged  him  with  having 
[  201  ]  ^unlawfully,  knowingly,  and  wilAiUy,  uttered  and  pub- 
lished  a  certain  promissory  note  containing  the  words  *^  five 
hundred,^  expressing  the  sum  of  the  said  promissory  note  in 
white  ktters  on  a  black  ground^  without  being  authorised  or 
appointed  for  that  purpose  by  the  Governor  and  Company  of 
the  Bank  of  England:  the  note  was  set  out  as  follows: 

(«}  See  Rex  v.  Spencer,  Patch.  1815>  jmsI. 
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'« Bank  id  Englaiid,  1811. 
"No.43106,  No.  43106. 

^^  I  promise  to  paj  to  Mr.  James  Jones,  or  bearer^ 
OD  demand,  the  simi  of  five  hundred  pens.    1811. 

^  June  1 1,  LondoQ.    1 1  June,  181 1. 
^  Fear  the  Governor  aqd  Company  of  the  Bank  in  England. 

^  Rd.  0|BNTO2lw^ 

against  the  form  of  the  statute  (13  G.  3.  e»  79.)  (a) 

The  defendant  was  convicted. 

The  point  reserved  for  the  opinion  of  the  judges  was, 

Whether  there  was  a  sufficient  tt/fertn;^  and  publishing^  in 
this  case,  of  the  note,  answering  in  other  respects  the  descrip- 
tion of  the  act,  as  having  whitt  hUers  on  a  black  ground? 

The  defendant  had  introduced  himself  to  the  acquaintance 
and  family  of  a  person  of  the  same  name,  an  inmceeper  at 
Brighton,  upon  a  fabricated  story.  And  in  order  to  persuade 
the  mnkeeper  that  he  was  a  man  of  substance,  one  day  after 
dinner,  he  pulled  out  a  pocket  book  and  showed  the  inn- 
keeper a  500/.  and  a  50/.  note,  of  the  above  description,  of 
which  at  the  time  he  >  only  saw  the  sums  and  general  form. 
The  defendant  said  that  be  did  not  *like  to  carry  so  [  *201  ] 
much  property  about  him,  and  desired  the  innkeeper  to  take 
eare  of  them  for  him.  The  innkeeper  took  chaise  of  them 
accordingly,  and  thought  the  defendant  acted  very  prudently. 

They  were  put  krto  a  cover  and  sealed  up  by  the  defend- 
ant himself;  the  witness^  the  innkeeper,  received  them  from 
from  him,  in  an  envetope,  which,  after  having  kept  for  some 
time  upon  some  suspicions  afterwards  created  by  the  conduct 
of  the  defendant,  he  broke  open  and  found  them  to  cotitain 
the  notes  above  mentioned. 

In  Michaelmas  term,  16tfa  November,  1811,  the  judges,  t?tV. 
Mansfield,  G.  J.,  Macdonaid,  C.  B.,  Heath,  J.,  Grose,  J., 

(«)  The  ft,  f.  of  13  O.  S.  e.  79,  afpur  nMng  thai  unwtfr  and  other  peiione  hete  taken 
in  pey/nent,  and  otherwiae  received,  notes,  ioland  bills,  and  bills  of  excbanfe^  with  eeriaia 
^Mfda  and  ohanctere  eo  nearly  resembling  the  notes  and  bills  of  the  GoTemor  and  Com- 
pany of  the  Bank  of  Eogbnd,  as  to  appear  to  each  persona  to  be  the  notos  or  bHIs  of  tbo 
Bank  of  England,  enacts,  that  if  any  person  or  persons,  withoot  being  authorised  and 
nppecnted  by  the  Governor  and  Company  of  the  Bank  of  England,  ahall  knowingly  and  wil- 
ipUy  utter  or  pnMish  «ny  promissory  note^  inland  bill  or  biU  of  exehaoge,  oonUjning  the 
words  Bank  of  England,  or  bank  post  bill,  or  any  word  or  words  expressing  the  soqii  or 
nmeont  of  sueh  promissory  note,  inland  bill  or  bill  of  exchange,  in  white  letters  or  figoret 
on  a  blank  ground,  every  person  so  offinding,  and  being  thereof  oon^ieted,  idpatt  be  eep»» 
mitted  to  the  common  gaol  of  the  county  or  plioe  where  the  oSance  ahaU  be  cpmmittad; 
iSw  any  apace  net  cloeadiog  aiz  oMnths. 

26 
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Thooison,  B«,  Le  Bbnct  J^  Cbambre,  J.,  Orahain,  R,  and 
Wood,  B.,  met  (Lord  Ellenborough,  Lawrence,  J.  and  Bayley, 
J.,  beiog  abseDt)  and  held  this  cooviction  wrong,  beiDg  of 
opinion  thia  did  not  amount  to  an  uttering.  That  in  order 
to  make  it  an  uttering,  they  seemed  to  be  of  opinion  that  it 
should  be  parted  with  or  tendered,  or  offered,  or  used  in  some 
way  to  get  money  or  credit  upon  it* 


Bex  V.  Charles  Sefton. 

J.  W.  Ici  put  of  bis  hoQM»  vis.  a  ihop,  pnwifei  oeIkr«  &^  to  his  wn.  The  mo  did  not 
■leep  tliore,  thero  was  a  distinct  entrance  into  the  8on*8  part,  bat  hie  passage  led  to  bis 
Iktherls  oeUars,  sad  they  were  open  to  bis  father's  part  of  the  house.  The  shop  was 
.  broken  inta  The  judges  thoogbt  (on  case  reserved)  that,  by  reason  of  the  internal 
oommanication,  the  8on*s  part  oontinaed  part  of  the  rather^s  house;  and  oooTiction  for 
the  burglary  held  right 

THE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the 
Summer  assizes  for  the  county  of  Lancaster,  in  the  year  1811, 
for  a  burglary  in  the  dwelling-house  of  John  W  althen,  at 
Liverpool,  and  for  stealing  therein  goods  to  a  very  conside- 
rable amount,  the  property  of  James  Walthen. 

The  case  was  proved  to  the  satisfaction  of  the  jury,  who 
found  the  prisoner  guilty;  but  it  being  contended  on  the  part 
of  the  prisoner,  that  the  jiace  where  the  offence  was  com- 
mitted, was  not  part  of  the  dwelling-house  of  John  Walthen, 
as  described  in  tne  indictment,  the  learned  judge  forbore  to 

riss  sentence  on  the  prisoner  (who  was  convicted  at  the 
^203  ]  same  assi^ses  of  another  ^felony,  but  a  clergyable 
one,)  and  reserved  the  question  upon  the  charge  of  bwglary 
for  the  opinion  of  the  judges. 

John  Walthen,  the  father  of  James,  was  owner  of  the  whole 
building,  which  was  all  under  the  same  roof,  and  at  the  time 
of  the  offence  was  occupied  as  after  mentioned. 

The  principal  front  ot  the  building  was  in  a  street  in  Liver- 
pool called  Water  Street,  another  side  of  the  building  fronted 
a  street  there  called  Rumford  Street,  that  part  of  the  building 
which  was  used  as  a  dwelling-house  was  used  and  occupied 
as  such  by  thd  father  exclusively,  the  entrance  into  which^ 
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was  by  a  front  door  in  Water  Street,  where  the  occupiers  of 
the  other  parts  of  the  boilding  had  no  right  of  entrance. 

James  Walthen,  the  son,  occupied  a  shop,  part  of  these 
premises,  in  which  he  carried  on  his  trade  as  a  hnen  draper, 
which  shop  was  the  place  broken  into  by  the  prisoner,  and 
from  whence  the  gooas  were  taken. 

He  also  occupied  a  cellar  below,  but  did  not  reside  or  sleep 
in  the  premises  which  he  occupied,  or  in  any  other  part  of  the 
building. 

These  premises  the  son  rented  of  his  father  under  a  parol 
agreement,  as  tenant  from  year  to  year;  his  entrance  into  hia 
shop  was  by  another  front  door  from  Water  Street,  which  en* 
trance  belonged  to  him  exclusively. 

There  was  no  communication  between  the  shop  and  any 
other  part  of  the  building  except  by  the  back  door  of  the  shop 
opening  into  the  passage  next  mentioned. 

There  was  another  entrance  into  the  building  by  a  door 
from  Rumford  Street,  which  opened  into  a  passage  within 
and  parcel  of  the  building;  nearly  at  the  end  of  the  passage 
on  the  left  hand  was  the  tMick  door  of  the  shop;  of  this  back 
door  the  son  had  the  sole  use,  and  kept  it  locked  at  nights, 
and  whenever  he  chose. 

In  the  same  passage  were  also  two  small  stair  cases,  one 
of  them  leading  up  to  two  rooms  above,  which  had  no  further 
communication  with  the  house,  and  were  let  to  a  third  person, 
to  keep  goods  in,  but  were  not  used  for  any  purpose  of  babi* 
tation. 

The  other  staircase  led  down  to  the  cellars,  having  a  door 
at  the  foot  of  it  and  opened  into  another  passage  there,  ex- 
tending from  the  front  of  the  building  in  Rumford  Street,  to  a 
door  which  communicated  with  the  father's  cellars  under  his 
dwelling-house.  This  door  the  father  kept  locked,  and 
nobody  bad  the  use  of  it  *but  himself.  On  the  [  *204  ] 
side  of  the  cellar  passage,  opposite  to  the  staircase,  there 
were  two  cellars,  one  of  which  was  that  which  the  son  rented 
of  his  father  and  the  other  was  let  to  a  Mr.  Nevitt;  both  were 
used  to  deposit  goods  in. 

There  was  no  entrance  into  the  cellar  passage  at  the  end 
of  it  which  was  next  to  Rumford  Street,  except  that  there 
was  a  covered  opening  from  the  street,  down  which,  by  tak- 
ing up  the  cover,  things  were  occasionally  let  down  into  the 
cellar  passage,  as  well  by  the  father  for  carrying  articles  into 
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bis  own  cettarst  through  the  door  of  comnrairication  at  the  other 
pnd  of  the  passage,  as  also  by  the  soo^  when  he  had  occasidft 
tojpnt  linen$t  &<^*  into  his  cellar. 

The  door  from  Rumford  Street  into  the  upper  passage,  and 
also  the  door  at  the  front  of  the  staircase  going  into  the  cellar 
passage,  were  generally  open  in  the  day-tinie,  that  the  (ather 
might  have  access  to  his  own  cellars  that  way^  and  the  other 
tenants  to  those  parts  which  they  occupied;  but  the  son  had 
the  key  of  the  door  into  Rumford  Street,  which  he  locked  up 
at  night,  And  also  locked  up  the  door  at  the  foot  of  the  cellar 
staircase  (as  the  witness  expressed  himself)  as  belonging  to 
bis  shop. 

The  father  had  his  coals,  potatoes,  and  some  other  articles 
shot  down  at  the  hole  or  opening  from  Rumford  Street,  and 
bis  small-beer  was  carried  m  at  the  door  in  Rumford  Street, 
along  the  upper  passage  and  down  the  staircase  into  the 
cellar  passage,  and  so  into  his  own  cellars.  He  used  this 
right  at)out  three  times  in  half  a  year,  but  the  passage  was 
never  used  as  a  common  entrance  for  his  family. 

In  Michaelmas  term,  16th  November,  1811,  at  a  meetinfr 
of  all  the  Judges  (except  Lord  Ellenborough,  Lawrence  J., 
and  Bayley  Jj  the  conviction  was  held  right  (Graham  B^ 
dsbitarUe).  At  first  Thomson  B.  and  Chamln'e  J.  doubted, 
but  they  afterward  acceded  to  the  opinion  of  those  judges 
who  thought  it  properly  lakl  as  the  dwdKng-bouse  of  tfa« 
&ther,  it  ^ing  under  the  same  roof^  part  of  the  same  house, 
and  communicating  internally.  But  all  the  judges  thought  it 
a  case  of  much  nicety,  (a) 

(•)  See  Rezv  Iitiioookrtii|ir««  170.  wA  the  cmm there  releired  to. 
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^Rex  9.  Solomon  Caradice,  and  another. 

Indictment  on  5  €r.  3.  e.  14.  #.  1.  for  entering  an  eac]oM.'d  park  and  taking  fisb  hredf 
k^  and  prtwerwd  tkere  in  the  river  Kent  running  through  the  park.  It  apiieared  that 
the  park  was  welled  round  except  where  the  river  entered  and  puaed  out,  and  that  these 
were  feneea  to  keep  in  the  doer,  that  there  wae  noUiing  to  keep  in  the  fiah,  that  they 
were  not  known  to  breed  there,  that  nothing  was  done  to  atock  the  river  but  that  per- 
«one  were  never  toffered  to  angle  m  the  paAc  without  leave.  HeM,  that  thia  waa  not  a 
place  whero  fiah  were  to  be  oooaidercd  aa  **  bredf  kept^  or  pretervtd^  within  the  mean- 
ing of  thia  act,  and  therefore  conviction  wrong. 

THE  prisoaers  wero  tried  before  Mr.  Baron  Wood»  at 
the  Westmoreland  summer  assizes,  in  the  year  1811,  on  an 
indictment  charging  that  they,  the  said  prisoners,  after  the 
l8t  of  June,  1765«  and  within  six  calendar  months,  at  the 
parish  of  Herersham,  unlawfully  did  enter  into  a  certain 

Krk,  then  and  there  fenced  in  and  enclosed,  called  Levon's 
rk,  of  and  belonging  to  Richard  Howard,  in  and  through 
which  park  there  ran  a  river,  called  the  River  Kent,  and 
feioniausly  did  steals  take,  killj  and  carry  away  certain  fish, 
to  wit  (specifying  them,)  value  50/.,  then  and  there  bred,  kepi^ 
and  preserved  in  the  said  river,  without  the  consent  of  the 
said  Richard  Howard,  the  owner  of  the  said  park,  and  of 
the  said  river  and  fish  within  the  said  park,  against  the  sta* 
tttte,  dtc  (5  G.  3.  c.  14.  s.  I.)  (a)  and  against  the  peace,  &c. 

The  prisoners  were  convicted;  but  it  was  objected,  that 
fish  were  not  kept^  hred^  and  preserved  in  this  river,  so  as  to 
be  within  this  branch  of  the  act« 

It  appeared  by  the  evidence,  that  Levon's  Park  was  in- 
closed with,  a  large  stone  wall  all  around,  except  whero  the 
river  ran  into  it  and  out  of  it,  and  at  which  place  there  waa 
a  railing  to  prevent  the  deer  from  getting  out  of  the  park. 

(«)  By  whieh  it  k  eBneted«  that  hi  mm  any  pereon  or  penons  elnll  entor  uito  way  perk 
or  paddock  fenced  in  and  incloeed,  or  into  anj  garden,  orchard,  or  yard,  adjoining  or  be* 
longing  to  any  dwelling-houee,  in  or  tliroogb  wnich  park  or  paddock,  garden  orcliard,  or 
yard  any  river  or  stream  of  water  sball  ran  or  be,  or  wiMrein  bImU  tie  aav  rivvr,  atream* 
pond,  pool,  moat,  stew  or  other  water,  and  by  any  waya,  means,  or  device  wnataoever,  ahaH 
•tea),  take,  kill,  or  destroy  any  fish  hrtd^  kept^  or  preiened^  in  any  soch  river  or  stream, 
pood,  ^c  or  other  water  as  aforesaid,  without  the  consent  of  the  owner  thereof  or  shall 
ne  aiding  or  assisting  in  the  stealing,  &c.  any  snoh  fish  aa  aforesaid,  or  shall  receive  or 
hoy  any  such  fish,  knowing*  ^^  and  being  thereof  indicted  within  dx  calendar  inonths 
next  after  soch  offence  ehaJl  have  been  comroitted,  before  any  jodge  or  justicea  of  gaol 
delivery  for  the  county  wherein  soch  park,  dtc  ahall  be,  and  being  theroof  ooovictad^  ahall 
ho  transpofftad  Ibr  aovon  yeoffo. 
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There  was  a  common  foot  path  through  the  middle  of  the 
[  ^206  ]  park  on  the  south  side  of  the  river,  and  the  *north 
side  also,  and  they  both  came  out  near  the  river;  that  the 
river  went  freely  in  its  natural  course  through  the  park, 
and  the  fish  could  pass  in  and  out  of  the  park  at  both  ends, 
the  same  as  in  any  other  part  of  the  river.  The  river  run- 
ning uninterrupted  in  its  natural  course,  there  was  nothing 
to  keep  or  preserve  the  fish  within  the  park. 

It  did  not  appear  that  fish  were  bred  in  that  part  of  the 
rivet  which  was  within  the  park,  or  that  the  river  there  was 
ever  stocked  with  fish. 

It  further  appeared,  that  deer  had  always  been  kept  in  the 
park,  so  long  as  one  of  the  witnesses  remembered  (which 
was  more  than  thirty  years):  and  the  river  always  ran  in  the 
same  course  as  long  as  he  could  remember;  Mr.  Howard  did 
not  suffer  any  one  to  angle  in  the  park  without  leave,  and 
sometimes  the  servants  watched  it  by  night  to  prevent  per- 
sons fishing  there. 

The  learned  judge  overruled  the  objection,  and  the  pri- 
soners were  found  guilty;  but  he  reserved  the  point  for  the 
consideration  of  the  judges. 

The  prisoners'  counsel  then  moved  in  arrest  of  judgment 
on  two  grounds;  first,  That  the  ways,  means,  or  device  by 
which  the  fish  were  taken,  ought  to  have  been  stated  in  the 
indictment,  and  were  not;  secondly.  That  the  fact  is  alleged 
to  be  done  feloniously,  and  the  oflfence  is  not  a  felony,  nor 
so  declared  by  the  act. 

The  learned  judge  overruled  both  these  objections,  but  re- 
served them  for  the  consideration  of  the  judges. 

In  Michaelmas  term,  16th  of  November.  1811,  this  case 
was  first  taken  into  consideration  at  a  meeting  of  all  the 
judges  Texcept  Lord  Ellenborough  and  Lawrence  J.),  when 
Mansfield  C.  J.,  Heath  and  Le  Blanc  Js^,  seemed  to  think 
that  the  fish  were  jnreservedj  within  the  meaning  of  the  act,  in 
that  part  of  the  river,  which  was  within  an  mclosed  park, 
where  the  owner  of  the  park  had  the  exclusive  fishery. 

This  case  was  again  taken  into  consideration  on  the  2d  of 
December,  1811,  at  a  meeting  of  all  the  judges  (except  Mans- 
field C.  J.,  Macdonald  C.  B.,  Grose  J.,  and  Lawrence  J.), 
when  the  majority  held  the  conviction  wrong,  on  the  ground 
that  the  fish  were  not  bred^  kept^  or  preserved  in  the  park; 
Heath  J.  and  Le  Blanc  J.  still  appearing  to  retain  their 
former  opinion. 
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All  the  judges  present  seemed  to  agree  that  there  was 
nothing  in  the  two  objections  taken  in  arrest  of  judgment. 


*Rex  V.  Winiam  Farrington.  [  *207  ] 

The  f»risoner  wti  indicted  for  seUin;  Are  to  a  mill  with  intent  to  injure  the  occapien 
thereofi  Held,  tbstan  inj«ry  to  the  mill  being  the  necenary  oanaeqaenoe  of  aettbg  fire  to 
it,  the  intent  to  injure  might  be  inferred;  (br  a  man  moat  be  auppo«ed  to  intend  the  necea* 
aarj  conaequence  of  hia  own  act.  The  43  O.  3.  e,  58.  (a)  extenda  to  casea  which  were 
befon  pnnjahable  ander  9  GL  3*  c.  99  (6),  and  ia  not  reatricted  to  caaea  whieh  belon 
were  not  feloniea  without  clergy. 

THE  prisoner  was  tried  before  Mr.  Justice  Le  Blanc,  at 
the  summer  assizes  for  the  county  of  Stafford,  in  the  year 
1811,  on  an  indictment  charging  that  he,  on  the  10th  of  Oc- 
tober, 1808,  feloniously,  wilfully,  maliciously,  and  unlawfully, 
did  set  fire  to  a  certain  mill  at  Abrewas,  in  the  county  of 
Stafford,  the  same  mill  then  being  in  the  possession  of  Tho- 
mas Dicken,  Joseph  Dicken,  Benjamin  Wilson,  Richard  Meek, 
and  William  Monsby,  with  intent  to  injure  and  defraud  the 
said  several  persons  (naming  them),  then  being  liege  subjects 
of  the  king,  against  the  form  of  the  statute,  &c« 

It  appeared  in  evidence,  that  a  cotton  mill  of  the  persons 
named  m  the  indictment  (Dicken  &  Co.),  was  consumed  by 
fire  in  the  month  of  October  lb08.  The  prisoner  at  that 
time  was  working  as  a  servant  with  the  proprietors  at  another 
mill  belonging  to  them,  at  a  very  little  distance,  thirty  or 
forty  yards  off,  *and  continued  to  work  with  them,  [  *208  ] 

(a)  Bjr  4  1.  it  ia  enacted.  That  if  any  peraon  or  paraona  ahall  either  in  England  or  Ire- 
land, wilfully,  malicioosly,  and  unlawfolly  aet  fire  to  any  honae,  bam,  granary,  hopoaat, 
malthooae,  atable,  coach-houae,oothoaae,  mill,  warehooae  or  shop^  whether  auch  honae,  &e» 
ahall  then  be  in  the  poaaaaaion  of  the  peraon  or  penona  ao  aetting  fire  to  the  aame,  or  in  the 

other  per 


ion  of  any 
tfijare  6r  defVaod  Hia 
tlie  peraon  or  peraooa 

privy  to  aoch  c^enoe,  ahull  be  and  are  hereby  declared  to  be  ielona,  and  ahall  anffinr  death 
ta  in  caaea  of  lelony  wtthoot  benefit  of  clergy. 

((b)  By  §  SL  of  9  v.  3.  e»  39  it  ia  enacted.  That  if  any  peraon  or  peraooa  ahall  wilfully  or 
■Huiciooaly  bum  or  aet  fire  to  any  wind  aaw-cnill,  or  other  windoiill,  or  any  watermill,  or 
other  mill,  such  peraon  ao  offending,  being  lawfully  convicted  thereof,  ahall  be  adjudged 
guilty  of  ftjony  without  benefit  of  elergy,  and  ahall  auffsr  death  aa  in  caae  of  lelony  with- 
out benefit  of  dorgy. 

By  f  4.  it  ia  enacted.  That  all  proaeeutiona  for  the  aboTe  ofienoe  are  to  bo  oommenoed 
within  etghteen  mootliB  after  tha  oflaaoe  commitled. 
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with  the  exceplioQ  of  two  or  three  months,  from  that  time 
till  he  was  apprehended  at  the  end  of  July,  181 1. 

No  suspicion  was  entertained  of  the  mill  being  burnt  other- 
wise than  by  accident. 

On  the  24th  of  July,  1811,  a  clerk  of  Messrs.  Dicken  & 
G>.,  havinor  been  informed  that  the  prisoner  had  told  some 
boys  that  he  had  set  fire  to  the  mill  in  question,  sent  for  tho 
prisoner,  and  said  to  him,  ^  Tell  me  how  you  set  this  mill 
on  fire?^^  The  prisoner  answered,  *^  that  he  got  an  old  can, 
and  went  to  the  stove  in  the  old  mill,  and  raked  some  fire  into 
the  can  and  carried  it  across  the  road,  got  through  one  of 
the  windows,  and  went  to  one  of  the  cotton  bins  and  poured 
the  coals  in.'' 

It  was  also  proved  by  another  plerk  of  Messrs.  Dicken 
d^  Co.,  the  prosecutors,  that  on  the  same  24th  of  July  he  went 
up  to  the  prisoner,  and  asked  him  where  he  was  going;  pri- 
soner said  he  did  not  know;  the  clerk  then  said  you  must  turn 
and  go  with  me;  the  prisoner  said  ^*  he  was  willing  to  go,  he 
knew  he  deserved  punishment."  The  clerk  said,  *^  How  did 
you  come  to  do  itP'  The  prisoner  replied  "  He  did  not  know, 
except  that  the  devil  had  put  it  into  his  head." 

It  was  also  proved,  that  at  the  time  of  the  fire  in  October, 
1808,  there  was  a  stove  in  the  old  mill;  and  there  was  a  win- 
dow in  the  mill  that  was  burned,  through  which  a  person 
might  ^et,  and  there  was  cotton  in  the  bins. 

But  It  was  stated  by  the  witnesses  for  the  prosecutors  (the 
clerks  of  Messrs.  Dicken  &  Co.),  that  the  prisoner  was  a 
harmless,  inoffensive  man;  that  there  never  had  been  any 
quarrel  or  disagreement  between  him  and  his  masters,  or 
between  him  and  any  of  the  clerks,  and  that  they  were  not 
aware  of  any  motive  which  could  induce  him  to  do  the  act. 

The  jury  found  the  prisoner  guilty,  but 

Le  Blanc  J.  respited  the  sentence,  a  doubt  occurring  whe- 
ther, under  the  particular  words  of  the  43  G.  3.  c.  58.,  an 
intent  to  injure  or  defraud  some  person  or  body  corporate 
Was  not  necessary  to  be  proved,  or,  at  least,  some  fact  from 
which  such  intent  could  be  inferred,  beyond  the  mere  act  of 
setting  the  mill  on  fire. 

The  statute  9  G.  3.  c.  29.,  which  makes  it  felony  without 
benefit  of  clergy,  wilfully  or  maliciously  to  bum  or  set  fire  to 
[  ^209  ]  any  mili^  ^limits  the  prosecution  for  such  offence  to 
eighteen  months  after  the  ofifence  committed;  and  the  ofl^ce, 
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whicb  WAS  th^  rabject  of  the  present  iD^ctnient,  baviDg  been 
committed  near  tn^ee  years  before  any  prosecution  cofn<^ 
menced,  the  indictment  could  only  be  supported,  if  at  all, 
OD  the  above  statute  of  the  43  6. 3.  e.  58. 

On  the  3d  of  December,  181 1,  the  judges  met;  Lord  Ellcfi- 
borough,  Heath,  J«,  Thomson,  B.,  Le  Blanc,  J.,  Chambre,  J.^ 
Graham^  B.,  Wood,  R  and  Bayley,  X,  being  present,  held 
tbe  conviction  rights  that  a  narty  who  does  an  act  wilfully, 
BecesMsarily  intends  that  which  must  be  tbe  consequence  of 
tbe  act,  viz.  injury  to  the  owner  of  the  mill  burned.  The 
judges  were  also  of  opinion,  that  notwithstanding  the  statute 
43  6.  3.  <^  58,  a  person  might  still  be  indictM  within  the 
eighteen  months  for  setting  fire  to  a  mitt,  without  alleging  it 
to  be  /o  injure  or  dtfraud  any  person;  and  the  same  as  to  set- 
ting fe'e'to  the  bouse,  oj^  bam,  or  rick  of  another. 


Biex  f^.  John  Francis. 

flifniiif  a  bill,  &«  in  as  aAanied  name  ii  a  ftrgcty*  if  the  name  wta  amtied  to  deflvod 
the  penoD  to  whcMn-  aneh  bill  is  gi?eD«  though  aaeh  penoo  would  efoali/  have  taluw 
the  Utt  had  the  priaoner  oMd  hie  tet\  name; 

THE  prisoner  was  tried  before  Mr.  Juiitice  Chambre^  M 
Ae  Old  Bailey  sessions,  in  July,  1811,  for  foi|;ery. 

The  first  count  of  the  indictment  charged  him  with  forging 
an  order  for  the  payment  of  money  as  follows:— 

<«  London,  Sept.  9th,  1808. 
^  Messrs.  Praed  and  Company,  pay  Mrs.  Ware,  or  bearer^ 
the  sum  of  fifteen  pounds,  for 

^  Jas.  Cookb,  Jun.^ 
**£15    0    0.'' 
with  intent  to  defhiud  Jemina  Ware,  widow. 

The  second  count  was  for  uttering  the  order;  and  th^ 
third  and  fourth  counts  varied  from  the  two  first,  only  in  al^ 
l^ng  the  intent  to  be  to  defraud  WiHiam  Praed,  William 
lyringham  Praed,  Keneltn  Digby,  Phillip  Box,  Scrope  Ber^ 
Hard  and  William  Newcombe,  the  bankers  upon  whom  the 
mder  was  made. 
27 
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*It  appeared  in  evideDce,  that  the  priscMier  on  the  I5tb  of 
August,  1811,  took  lodgings  of  the  prosecutrix  (Jemiffla 
Ware,)  under  the  name  of  Cooke. 

On  the  9th  pf  September  following,  the  prisoner  wrote  a 
draft  on  Praed  &  Co.,  for  fifteen  pounds,  and  the  prosecutrix 
at  the  prisoner's  request,  gave  him  a  bank  note  in  change  fo^ 
it  to  that  amount;  she  paid  the  note  away  to  a  Mr.  Haynes^ 
who  soon  afterwards  brought  it  back;  Praed  &  Co.  havings 
refused  payment,  on  the  ground  that  no  person  of  that  name 
kept  cash  there.  The  prisoner  took  the  draft  into  his  hands, 
and  after  reading  it  over,  said  it  was  a  mistake,  he  had  for^ 
gotten  to  put  the  word  ^^  Junior;''  he  then  wrote  the  word 
^  Junior"  to  the  name  of  Cooke,  and  said  it  would  be  found 
right.  The  draft  was  again  taken  to  Praed's,  and  they  again 
refused  payment;  but  before  it  was  brought  back  the  prisoner 
absconded. 

The  cashier  in  the  house  of  Praed  &  Co.  proved  the  two 
presentments  of  the  draft,  and  that  no  person  of  the  name 
of  Cooke,  either  senior  or  junior^  kept  cash  there.  One 
Robert  Cooke  kept  cash  there,  and  had  done  so  for  some 
years,  but  the  signature  bore  no  resemblance  to  his  hand. 

It  was  nrovea  by  the  officer  who  took  the  prisoner  into 
custody,  tnat  the  prisoner  said  his  real  name  was  John 
Francis,  and  that  Francis  was  the  name  of  his  parents. 

It  was  also  proved  by  an  apothecary,  whom  the  prisoner 
bad  served  as  an  assistant  in  nis  business,  that  he  came  to 
serve  him  under  the  name  of  Frederick  Mordant,  and  that 
he  passed  by  that  name  during  the  time  he  remained  in  wit- 
ness's service,  which  was  about  a  week. 

The  prisoner  was  convicted  and  sentenced;  but  a  doubt 
having  arisen  upon  the  Recorder's  report,  the  execution  was 
respited,  and  the  learned  judge  stated  this  case  for  the  opin- 
ion of  the  judges;  the  doubt  was. 

Whether  the  facts  in  evidence  established  a  forgery,  or 
only  a  fraud. 

The  objections  to  the  conviction  were,  that  the  prisoner 
came  to  lodge  with  Mrs  Ware  by  the  name  of  Cooke,  which 
name  he  might  take  if  he  pleased;  that  he  was  never  known 
to  her  by  any  other  name,  that  he  made  the  draft  on  a 
banker  with  whom  he  had  no  cash  in  that  name,  but  not  in 
the  name  of  any  person  who  had  cash  there,  and  that  his 
[  *211  ]  having  *borne  other  names,  was  unkpown  tothe  pro- 
secutrix, who  knew  him  only  by  the  name  of  Cooko. 
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On  the  2d  of  December,  ISll,  all  the  judges  present,  viz. 
Lord  EUenborough,  Heatli.  J.,  ThomscMi  B.,  Le  Blanc  J., 
Chambre  J.,  Graham  B,,  Wood  B,,  and  Bayley  J.  held  the 
conviction  right,  (a) 


Rex  V.  Hodgson. 

Upon  an  indictment  for  a  npe^  the  woman  ii  not  compellable  to  answer,  whether  ahe  hat 
not  had  connection  with  other  men  er  with  a  particular  penon  named:  nor  ia  eridenoe  of 
her  having  had  aoeh  oonoeetion  admiaaihie. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Baron 
Wood,  at  the  Yorkshire  summer  assizes,  in  the  year  1811,  on 
an  indictment  for  committing  a  rape  upon  Harriet  Halliday, 
spinster. 

After  the  girl  had  given  her  evidence  in  support  of  the  pron 
secution  she  was  cross-examined  by  the  prisoner's  counsel, 
who  put  these  questions  to  hen 

Whether  she  had  not  before  had  connections  with  other  per'- 
90ns?  and  tphether  she  had  not  before  had  connection  with  a 
particular  person?  (named). 

The  counsel  for  the  prosecution  objected  that  she  was  not 
obliged  to  answer  these  questions;  but  it  was  contended  by. 
the  prisoner's  counsel,  that  in  a  case  of  rape  she  was. 

The  learned  judge  allowed  the  objection,  on  the  ground 
that  the  witness  was  not  bound  to  answer  these  questions,  as 
they  tended  to  criminate  and  disgrace  herself,  and  said  that 
be  thought  there  was  not  any  exception  to  the  rule  in  the  case 
of  rape. 

The  prisoner's  counsel  called  witnesses,  and  among  others, 
offered  a  witness  to  prove  thai  the  girl  had  been  caught  in  bed 
about  a  year  before  this  charge  with  a  young  man^  and  offered 
the  young  man  to  prove  he  nad  connection  with  her. 

•The  counsel  for  the  prosecution  objected  to  the  [  212  ] 
admissibility  of  this  sort  of  evidence  of  particular  facts,  not 
connected  with  the  present  charge,  as  tney  could  not  come 
prepared  to  answer  them. 

(•)  Vide  Rez  n.  Harriiall,  aatpni,  75.    Rex  v.  While/,  atiprv,  90.    Rex  P.  Bontien,  fOi^ 
a$L    Rez  ».  Peaoook  EaatT.  1814.  jMif. 
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The  learned  judge  allowed  the  objecticNi,  and  the  witnesses 
w$re  not  examined^ 

The  prisoner  was  found  guilty;  but  the  judgment  was  re- 
spited and  these  points  saved  for  the  consideration  of  the 
judges. 

On  the  2nd  of  December,  1811,  this  case  was  considered 
by  all  the  judges  (except  Mansfield  C.  J.,  Macdonald  C.  B., 
Grose  J,,  and  Lawrence  J.,  who  were  absent),  and  was  post* 
poned  for  consideration  to  Hilary  term,  30th  January,  1812^ 
when  all  the  judges  being  present,  they  determined  that  both 
the  objections  were  properly  allowed,  (a) 


Bex  V.  Thomas  ColHcott 

Benv«rin|f  a  bos  oonttiniajf,  unoag  other  things,  ft>rg«d  stamps,  to  the  psrfy^  ownserfuit 
that  he  may  carry  them  to  an  itin  to  be  forwarded  by  a  carrier  to  a  customer  in  tho 
eooDtry,  is  an  attering.  If  the  delivery  is  in  one  ooanty  and  the  inn  to  which  the  serrant 
is  to  carry  thorn  in  another,  the  party  may  be  indioted  in  the  (brmer  ooonty.  The  o& 
&noe  of  iitteriog  a  forged  stamp  will  be  complete,  although  at  the  time  of  uttering,  cer- 

'  tain  parts  of  the  stamp  are  concealed,  but  all  the  .parts  that  are  visible  are  like  a  genuine 
stamps  thoiwh  the  inrt  oonoealed  is  unlike  a  aenuine  stamp.  S.  C.4  Taunt.  dOO.  3  Leach, 
CO.  10487 

THE  prisoner  was  tried  before  Mr.  Justice  Le  Blanc,  at 
the  Old  JBailey  sessions,  January,  1812,  on  an  indictment 
which  charged,  that  the  prisoner  on  the  1st  of  November, 
1811,  at  St  M ary4e-bone,  in  the  county  of  Middlesex,  feloni*- 
ously  did  utter  a  certain  paper  with  a  forged  and  counterfeit 
mark  thereupon,  which  said  forged  and  counterfeit  mark  was 
forged  and  counterfeited  to  resemble  a  certain  mark  provided 
and  used,  in  pursuance  of  an  act  of  parliament  made  in  the 
reign  of  His  Majesty  George  the  Third,  (b)  entitled  "  An  act 
to  repeal  the  several  duties  under  the  commissioners  for  man- 
aging the  duties  upon  stamped  vellum,  parchment,  and  paper, 
[  *213  ]  in  Great  Britain,  *and  to  grant  new  and  additional' 
duties  in  lieu  thereof,"  thereby  to  defraud  His  Majesty  of  the 
duties  charged  and  imposed  by  the  said  act,  he  knowing  the 
said  mark  to  be  forged,  &c.  against  the  statute,  d^c. 

(a)  That,  in  the  case  of  rape,  the  eharacter  of  a  proseentrix  as  to  general  ohastity  maj 
be  inpeaehed  hygenerai  eridenoe— See  Rex  v,  Cjarke,  2  Starkie,  N,  P.  C.  241.^  also  Slar- 
kleon  ETidence,  Part  IV.  p.  1969« 

(4)  44  6. 3.  •.98. 
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Another  count  charoed,  that  the  prisoner  did  v^id  and  sell 
a  like  paper  with  a  forged  and  counterfeit  mark,  &c.,  the 
nme  as  the  former  count. 

There  were  two  other  counts  like  the  two  forn^er  counts^ 
wly  calling  it  a  stamp  instead  of  a  mark. 

Also  two  other  counts  charging  the  prisoner  with  forging 
and  counterfeiting  a  certain  mark  in  one  of  the  counts,  and 
a  certain  stamp  in  the  other  of  the  counts,  provided  and 
used  in  pursuance  of  an  act  of  parliament,  entitled,  &c.  (as 
in  the  other  counts.) 

It  appeared  in  evidence,  that  the  prisoner  was  a  vender  of 
medicines,  in  Oxford  Road,  in  the  county  of  Middlesex.  That 
in  October,  181 1,  having  received  an  order  form  Wood  and 
Cunningham,  venders  of  patent  medicines  at  Bath,  for  a 

auantity  of  different  sorts  of  such  medicines  to  be  sent  to 
lem,  he  accordingly  packed  them  up  in  a  deal  packing-case^ 
and  sent  them  by  a  lad  from  his  shop  in  Oxford  Road,  to  the 
Castle  and  Falcon  Inn  in  Aldersgale  Street  (which  is  in  the 
city  of  London),  to  go  by  the  Bath  waggon  to  Wood  and 
Cunningham^s  at  BaSi^  and  the  package  was  received  by  that 
conveyance  by  Wood  and  Cunningham  at  Bath,  who  paid 
the  carriage  of  it. 

The  prisoner  Collicott  himself  helped  to  put  the  box  on  the 
lad's  shoulder  when  it  went  from  his  shop  in  Oxford  Road, 
and  wrote  a  letter  to  Wood  and  Cunningham  advising  them 
of  his  having  sent  the  medicines  according  to  their  order, 
and  in  the  packing-case  inclosed  an  invoice  or  bill  of  parcels 
of  the  medicines  as  sold  by  him  to  them. 

A  considerable  quantity  of  the  medicines  had  affixed  to 
them  on  die  top  of  the  bottles  and  over  the  lid  of  the  boxes 
counterfeit  stamps,  resembling  the  stamps  or  marks  provided 
and  used  by  the  commissioners  of  stamps  under  the  statute 
44  G.  3  c.  98.  These  stamps  diflfered  much  from  the  stamps 
p-ovided  by  the  commissioners  of  stamps  before  they  were 
affixed  to  the  bottles  and  boxes,  as  appeared  on  inspection  of 
the  stamp  labels;  but  in  affixing  them  to  the  bottles  and  boxes, 
care  was  taken  by  the  prisoner's  express  orders  to  cover  or 
conceal  the  part  of  the  ''^stamped  label  wherein  it  [  ^214  } 
materially  differed  from  the  true  and  genuine  stamp  by  seal- 
ing-wax, so  that  when  the  stamped  label  was  seen  on  the ' 
bottle  or  box,  the  material  difference  between  the  true  and 
the  counterfeit  stamp  was  not  perceptible. 
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When  the  label  was  fixed  on  the  bottle^  the  centre  part  of 
the  counterfeit  stamp  was  cut  out  so  as  to  admit  the  mouth 
or  neck  of  the  bottle  to  come  through;  and  the  two  sides  of 
the  table  were  pasted  down  on  each  side  of  the  neck  of  the 
bottle,  and  then  the  top  of  the  bottle  and  cork  covered  with 
sealing-wax,  and  sealed  so  as  to  conceal  the  vacancy  oc- 
casioned in  the  stamped  label  by  the  centre  part  being  cut 
out.  Where  the  stamp  was  put  on  a  box  of  pills  or  lozenges^ 
the  same  care  was  taken  to  afl3x  a  seal  o^er  the  centre,  and 
where  the  centre  was  not  cut  out,  the  same  care  was  taken 
to  affix  a  seal  over  it  so  as  to  leave  nothing  but  the  two  sides 
of  the  stamped  label  visible. 

The  evidence  was  clear  of  these  stamps  being  so  used  by 
the  prisoner  with  full  knowledge  of  their  being  counterfeit. 

Three  objections  were  taken  by  the  prisoner's  counsel. 

First,  That  the  indictment  was  wrong  in  form,  for  not  aver- 
ring that  the  commissioners  had  provided  a  certain  stamp, 
and  describing  what  that  was. 

Secondly,  That  no  uttering  was  proved  in  the  county  of 
Middlesex,  the  prisoner  not  having  parted  with  the  possession 
of  it  in  the  county  of  Middlesex,  because  it  remained  in  the 
care  and  custody  of  his  servant,  all  the  time  that  the  box  was 
in  Middlesex,  and  under  his  control,  so  that  he  might  coun- 
termand the  sending  or  delivering  of  it. 

The  same  objection  was  applied  to  the  counts  for  vending 
and  selling,  in  addition  to  which  it  was  contended  that  the 
clause  of  the  act  imposing  the  punishment  oh  selling  must 
be  taken  to  mean  selling  the  stamps  distinct  from  the  medi- 
cines. 

Thirdly,  That  this  was  not  a  felony  under  the  act,  because 
it  was  not  counterfeiting  the  stamp  or  mark  provided  and 
nsed  by  the  commissioners,  the  stamp  or  mark  provided  by 
them  is  the  centre  part,  the  crown  and  amount  of  duty  cir-* 
cumscribed,  and  that  has  never  been  counterfeited  Or  imitated; 
the  two  sides  or  labels  of  the  stamp  are  not  properly  the 
stamp  or  any  material  part  of  it. 

Le  Blanc  3.  overruled  the  several  objections,  but  reserved 
them  with  the  concurrence  of  the  Lord  Chief  Baron  and 
[  ^15  1  ^Ghambre  J.  for  the  consideration  of  the  judges; 
and  he  left  the  question  to  the  jury  on  the  evidence  and  on 
an  inspection  of  the  stamps  as  they  appeared  on  the  bottles 
and  boxes,  and  before  they  were  so  used)  whether  the  paper 
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BO  Qttored  by  the.  prisoner  did  resemble  the  mark  or  stamp 
provided  by  the  commissioners  of  stamps.  The  jury  found 
the  prisoner  guilty,  but  judgment  was  respited  until  the  opin- 
ion of  the  judges  could  be  taken. 

In  Hilary  term,  30th  of  January,  1812,  at  a  meeting  of  all 
the  judges,  the  majority,  viz:  Lord  Elienborough,  Mansfield 
C.  J.,  Grose  J*,  Thomson  B.,  Le  Blanc  J.,  and  Bayley  J., 
thought  it  an  uttering  and  vending  in  Middlesex;  Heath  J., 
Lawrence  J.,  Chambre  J.,  Graham  B.,  and  Wood  B.,  thought 
not;  but  they  all  agreed  it  was  within  the  act  as  to  the  re- 
semblance to  the  stamp  provided  by  the  commissioners,  and 
that  the  indictment  was  sufficient,  (a) 


Rex  V.  Benjamin  Walsh. 

The  priwDer  raoeived  a  cheek  from  Sir  T.  P.  to  bay  exchequer  bills,  he  carried  it  to  tbd 
bankers,  got  the  oasb,  and  einbenled  part  He  was  indicted  for  itealing:  Held,  that  as 
there  was  no  fraud  to  indaoe  Sir  T.  P.  to  deliver  the  check,  it  was  not  larceny,  although 
the  priaooer  intended  to  misapply  the  property  when  he  took  it,  and  misapplied  it  ac- 
cordingly: Held,  that  as  Sir  T.  P.  never  had  possenion  of  the  money  received  at  the 
bankers,  but  by  the  hands  of  the  prisoner,  the  indictment  could  not  be  supported.  Q,  C. 
4  Taunt  25a  3  Leach,  C.  a  1054. 

THE  prisoner  was  tried  before  Macdonald  C.  B.,  at  the 
Old  Bailey  January  sessions,  in  the  year  1812,  on  an  indict- 
ment, the  first  count  of  which  charged  the  prisoner  with 
stealing  on  the  5th  of  December,  1811,  twenty-two  bank 
notes,  each  being  made  for  the  payment  of  1000/.,  and  one 
other  bank  note  for  the  payment  of  200/.,  being  the  property 
of  Sir  Thomas  Plomer,  knight,  the  money  payable  thereon 
being  due  and  unsatisfied  to  Sir  Thomas  Plomer,  the  proprie- 
tor thereof. 

A  second  count  charged  him  with  stealing  a  certain  bill 
of  exchange  for  the  payment  of  22,200/.,  being  the  property 
of  Sir  Thomas  Plomer,  and  the  said  sum  of  money  for  the 
payment  ^whereof  the  said  bill  of  exchange  was  [  ^216  ] 
made,  being  due  thereon  to  the  said  Sir  Thomas  Plomer, 
being  the  proprietor  thereof. 

(a)  See  ease  reserred  on  trial  of  the  same  prisoner  tot  another  offence  of  the  same  de- 
wription,  Easter  tersa,  IBl^,  pott,  93Sf. 


316  RUSBSLt  AND  RTAN^B  CaftOWN-  CASES. 

The  third  count  was  the  same  as  the  second,  omitting  the 
conchiding  words^  ^  to  the  said  Sir  Thomas  Plomer^  being 
the  proprietor  thereof,'' 

The  fourth  count  was  also  the  same  as  the  second,  only 
calling  it  a  warrant  made  for  the  payment  of  the  money. 

The  fifth  count  was  the  same  as  the  fomth,  omitting  the 
concludidg  words,  ^  to  the  said  Sir  Thomas  Piomer,  being 
the  proprietor  thereof 

The  sixth  count  charged  the  prisoner  with  stealing  another 
warrant  for  the  payment  of  22,200/.,  the  said  warrant  at  the 
time  of  committing  the  felony  being  the'  property  of  Sir  Tho^ 
mas  Piomer,  and  the  said  sum  of  money,  secured  by  the  said 
warrant,  being  unsatisfied  to  the  said  Sir  Thomas  Piomer, 
theproprietor  thereof. 

The  seventh  count  was  the  same  as  the  sixth,  only  omit- 
ting the  concluding  words,  ^  to  the  said  Sir  Thomas  Piomer, 
the  proprietor  thereof."  All  the  counts  charged  it  to  be 
against  the  statute^ 

It  appeared  that  the  prosecutor.  Sir  Thomas  Piomer,  had, 
for  many  years/ employed  Walsh  as  a  stock-broker. 

In  the  summer  of  1811,  the  prosecutor  having  contracted 
for  the  purchase  of  an  estate,  apprised  Walsh  m  August  of 
that  year,  that  he  had  made  such  a  contract,  which  he  ex- 
pected would  be  completed  at  Michaelmas  following^  and 
that  he  should  be  at  that  time  called  upon  for  payment,  for 
which  it  would  be  necessary  to  provide  by  the  sale  of  stock 
to  a  large  amount.  He  consulted  Walsh  as  to  the  propriety 
of  selling  stock  then,  or  at  the  time  of  payment.  Walsh  ad- 
vised him  to  postpone  the  sale,  saying  the  prospect  was,  that 
stock  would  recover  from  the  depression  it  had  suffered. 
The  title  to  the  ^estate  was  not  complete  at  the  time  of  this 
conversation. 

In  the  middle  of  the  November  following,  Walsh  urged 
the  prosecutor  strongly  to  sell  the  stock;  the  prosecutor  then 
told  Walsh  the  contract  was  not  complete,  and  that  he  had 
no  present  occasion  for  the  money,  and  it  was  quite  uncer- 
tain when  he  should,  Walsh  told  him,  that  in  his  judgment 
stock  would  fall  much  lower.  Walsh  frequently  urged  the 
necessity  of  selling;  and  at  one  of  these  times  he  stated  it 
[  •217  ]  was  the  opinion  of  intelligent  persons  •in  the  Stock 
Exchange,  that  the  3  per  cents,  would  be  as  low  as  50.  The 
prosecutor  also  consulted  commercial  gentlemen  as  to  the 


WALSHES  GASB,  1813.  217 

propriety  of  selKng,  who  had  giyen  precisely  the  same  advice  as 
Walsh,  as  to  the  probability  that  the  price  of  stock  woald  falL 

Oo  the  28th  of  November,  the  prosecutor  wrote  a  note  to 
Walsh,  authorising  him  to  sell  13,000/.  4  per  cents.,  and 
18,600/.  3  mr  cents,  reduced.  On  the  29th  he  went  to 
Walsh's  office,  in  the  city,  and  saw  him  there.  Walsh  told 
him  that  he  had  made  a  contract  for  the  sale  of  the 
stock,  and  asked  the  prosecutor  whether  he  could  tome  to 
make  the  transfer  on  Wednesday  or  Thursday  fdlowin^, 
saying  it  would  be  necessary  to  give  notice  of  the  day,  m 
order  that  the  purchaser  might  be  prepared  with  the  money. 
The  prosecutor  then  consulted  Walsh  as  to  what  was  the 
best  way  of  disposing  of  the  money  arising  from  the  sale  of 
the  stock;  Walsh  advised  the  prosecutor  to  purchase  ex- 
chequer bills. 

On  Monday  or  Tuesday,  the  second  or  third  of  December^ 
the  prosecutor  wrote  a  note  to  Walsh,  appointing  Wednes* 
day,  the  fourth,  to  transfer  the  stock,  and  attended  accord- 
ingly on  that  day  to  transfer  the  stock  and  to  purchase  the  ex- 
chequer bills.  6ut  Walsh  said  it  was  too  late  to  purchase 
exchequer  bills  on  that  day.  The  prosecutor  then  letl  Walsh 
to  receive  the  money,  which  Walsh  said  he  should  pay  into 
Gosling's,  and  that  he  should  call  an  Sir  Thomas  Plomer  on 
the  next  morning  at  eleven,  for  the  purpose  of  receiving  a 
check  for  the  money,  in  order  that  it  might  be  laid  out  in  ex- 
cheouer  bills  on  the  following  day.  On  the  following  morn-' 
ing  Walsh  came  soon  after  eleven,  and  the  prosecutor  gave 
him  a  check  for  22,200/.  on  Gosling  &  Go. 

Walsh  represented  that  the  produce  of  the  stock  was 
28,774/.,  the  check  which  the  prosecutor  gave  Wabh  upon 
Gosling's  for  22,200/.  was  for  tne  purpose  of  being  laid  out 
in  excMquer  bills.  Walsh  promised  to  lay  out  the  money  in 
that  manner,  and  to  bring  the  bills  to  the  prosecutor  or  his 
banker,  at  four  o'clock  on  that  day  (Thursday)  the  fifth. 

Walsh  canse  to  the  prosecutor  at  Lincoln's  Inn,  at  a  half 
past  four,  or  a  quarter  before  five,  and  produced  a  palter  being 
an  account  of  the  sale  of  the  stock,  with  this  memorandum: 
^  15,500  bought  at  5.  premium  31  a  day  which  cannot  be 
^delivered  till  Saturday,  but  the  interest  will  com-  [  *218  ] 
mence  from  this  day." 

Walsh  said  he  had  contracted  with  Coutts's  broker  for  the 
15,500^  of  ezche^pmr  hillst  which  couM  not  be  delivered  tiU 
28 
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Saturday^,  as  tbey  wore  kicked  up  ib  a  drawer  <rf' the  banker's 
but  that  they  were  to  be  delivered  at  half-past  three  on  Satur^ 
day  the  7th,  and  that  he  should  call  on  that  day  at  three 
0'ck)ck,  to  receive  a  check  for  the  flaoney  to  pay  for  them, 
he  having,  as  be  staM,  paid  the  money  into  Gosling's.  He 
poduced  a  receipt  for  6,500/.  of  exchequer  bills  which  he  had 
k>4ged  atGosUng^s.  When  Walsh  left»  the  prosecutor  p^r^ 
oeived  that  there  was  no  receipt  of  Gosling's  for  the  15,500^9 
and  went  to  Gosling's  to  inquire  about  it,  and  found  no 
money  or  bills  had  b^ea  left,  but  exchequer  bills  for  6,500£» 
The  next  morning  the  prosecutor  went  to  Walsh's  office, 
and  found  he  was  gone,  and  he  never  saw  him  again  till  in 
itustody. 

The  prosecutor  stated  that  be  could  not  be  positive  whetbec 
Walsh  suggested  the  purchase  of  exchequer  bills,  or  be  pro* 
posed  it  himsel£  but  he  tokl  him  the  money  was  not  then 
wanted,  and  asked  Walsh  whether  it  was  not  worth  while  to 
invest  the  money  in  exchequer  bills  in  the  interim.  Walsh 
said  it  certainly  was.  The  produce  of  the  stock  sold  was 
put  into  Gosling's  by  a  draft  on  his  (Walsh's)  hanker^  and 
another  'Check,  which  were  paid.  . 

Walsh  acted  throughout  as  the  stodc-broker  of  the  prose- 
WtoT.  No  specific  directions  were  given  to  Walsh  but  to  lay 
<Mit  the  produce  of  the  check  in  excMquer  bills;  Walsh  stated 
that  he  bad  ;paid  the  money  into  Goeding'^,  and  the  prosecutor 
gave  him  a  cheok  to  take  it  out. 

The  prosecutor  stated  that  in  former  transacttees  Walsh 
bad  often  advanced  his  own  money  to  liuy  stock,  and  then 
ealled  for  checks  to  reimbiirse  himaelf. 

It  was  .proved  that  eleven  of  the  noles  for  1000/.  each^ 
which  had  been  paid  by  Gosling^  to  Walsh  wbib  paid  by  him 
to  De  Berkt  &  Co.  for  American  ^ock,  and  placed  by  De 
Berkt  in  the  hands  of  bis  bankers,  Masterman  &  Co^  others 
of  the  notes  w^re  traced  from  the  prisoner,  and  had  coma 
hkto  the  bank,  and  were  produced  from  thence  cancelled. 

It  also  appeared,  that  on  the  29th  of  November,  the  very 
day  on  whM^h  Walsh  received  an  authority  from  Sir  Thomaa 
Pfomer  to  sell  the  stock,  he  bad  bespoke  American  stock  to 
[  ^229  ]  the  amount  of  ^aboat  11,000/.  sterling,  of  that  sort 
which  is  most  desirable  for  a  person  residing  ia  America^ 
aiid  ihat  he  paid  (w  it  on  the  5th  of  December,  by  the  very 
a0tea  which  lie  bad  received  .the  day  on  whi^  he  received 
the  check. 
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'  It  was  also  pTored,  that  on  llie  2d  of  December  he  had 

Eorchased  some  hundred  pounds  worth  of  Portugal  eoin,  and 
is  letters  proved  that  his  intention  was  first  to  go  to  Lisbon, 
and  from  thenee  to  America.  That  it  was  his  intention  to 
abscond  was  also  apparent  from  preparations  for  that  purpose 
at  his  own  bouse  at  Hackney,  wnen  he  left  it  on  the  morning 
of  the  5th  of  December  (the  day  on  which  he  paid  for  the 
stock),  and  also  whilst  he  was  in  town  on  that  morning. 

The  facts  given  in  evidence  by  the  prosecutor  were  not 
controverted,  and  the  question  left  to  the  jury  was,  whether 
the  prisoner,  before  he  received  the  check,  had  formed  the 
design  of  Converting  the  money,  which  should  be  received  by 
means  of  it,  to  his  own  use,  or,  whether  that  design  arose  in 
his  mind  after  he  was  in  possession  of  it.  The  jury  were  di* 
rected  that  if  they  were  of  opinion  that  the  former  was  the 
feet,  to  find  the  prisoner  guilty.  The  jury  were  of  that  opinion, 
and  the  prisoner  was  found  guilty. 

Macdonald  C.  B.  respited  the  judgment,  in  order  that  the 
opinion  of  the  judges  might  be  taken  on  certain  objections 
stated  by  the  prisoner's  counsel,  viz. 

As  to  the  counts  which  charged  the  stealing  of  the  bill  of 
exchange  or  warrant  (t.  e.  the  check),  it  was  objected,  that 
the  check  was  one  entire  thing,  and  could  not  be  said  to  be 
stolen,  as  part  of  the  produce,  viz.  6,500/.,  was  applied  to  the 
prosecutor's  use^  therefore  there  could  not  be  a  taking  of  the 
check  with  a  felonious  intent. 

As  to  the  same  counts  it  was  also  objected,  that  under  the 
2  G.  2.  c.  25.  it  was  necessary  that  the  instrument  stolen 
shoukl  be  of  value  in  the  hands  of  the  party  from  whom  it  was 
stolen;  that  the  check  was  of  no  value  to  the  prosecutor  in 
his  own  hands;  but  that  if  it  had  been  lost  by  the  prosecutor, 
and  got  into  the  hands  of  a  third  person,  ai^  had  been  stolen 
from  that  third  person,  it  would  be  within  the  act,  as  being 
then  an  instrument  of  value  in  that  third  person's  hands^ 
otherwise  not. 

It  was  also  objected  that  the  prosecutor  had  parted,  in  this 
case,  with  both  the  property  and  possession  of  the  bill  of  ex«* 
change  or  warrant,  and  without  fraud  or  misrepresentation; 
and  Aiis  case  *was  said  to  be  the  same  as  that  of  a  [  *220  ] 
voluntary  deposit  of  money  with  a  banker,  who  had  previously 
determined  to  apply  it  to  his  own  use. 

That  the  identical  notes  paid  to  the  prisoner  were  notes  on 
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which  the  prosecutor  had  no  specific  claim,  and  never  were 
Tested  in  him. 

That  bank  notes  were  not  expected  in  return  for  the  check, 
but  another,  and  a  different  thing,  viz*  exchequer  bills. 

And,  that  if  the  prosecutor  had  delivered  the  twenty-three 
notes  themselves  to  the  prisoner,  he  undertaking  to  buy  ex- 
chequer bills  with  them,  it  would  have  been  only  a  breach  of 
contract,  which  he  was  to  fulfil  by  returning  exchequer  bills, 
and  that  he  was  to  be  considered  as  debtor  to  the  prosecutor 
for  the  djeficiency. 

In  Hilary  term,  1st  of  February,  1812,  this  case  was 
argued  in  the  Exchequer  Chamber  before  all  the  judges  (except 
Lawrence  J.),  by  Scarlett  for  the  prisoner,  and  Gurney  for 
the  Crown.  And  again  on  the  14th  of  February,  1812, 
before  all  the  judges  (except  Lawrence  J.  and  Chambre  J.), 
when  all  the  judges  present  were  of  opinion  that  it  was  not  a 
felony,  and  that  the  conviction  was  wrong,  because  there  was 
DO  fraud  or  contrivance  to  induce  Sir  Thomas  Plomer  to  give 
the  check,  because  it  could  not  be  called  his  goods  and  chat- 
tels, and  was  of  no  value  in  his  hands;  because  he  had  never 
had  possession  of  the  money  received  at  the  bankers,  so  that 
it  could  not  be  called  his  money;  and  because  the  bankers 
were  discharged  of  the  money  by  paying  it  on  the  check;  so 
that  they  were  not  defrauded^  and  it  could  not  be  said  the 
money  was  stolen  from  them,  (a) 

(a)  Vide  Phipoe*i  Caws,  9  Eatt,  P.  C.  599.  S.  C  3  Leach,  C.  C.  675.  AieIde*B  Cue,  1 
Leach,  C.  C.  294.  S.  G.  3  East,  P.  C.  675.  Nicholaon'a  Case,  3  East,  P.  C.  8ia  nUU,  Cole- 
maii^B  <>ue,  1  Leach  C.  C  903.  notit,  S.  C.  3  Bast,  P.  C.  673.  See  now  53  G.  3.  c.  63.  §  1. 
bj  which  it  Is  enacted.  That  if  any  person  with  whom  (as  banker,  merchant,  broker,  «ttar* 
ney,  or  agent  of  any  description  whatsoever)  any  ordnance  debenture,  exchequer  bill,  navy, 
victualling,  or  transport  bill,  or  other  bill,  werrsnt  or  order  for  the  payment  of  money,  state 
lottery  ticket  or  certificate,  seaman's  ticket,  bank  receipt  for  payment  of  any  ioan,  In<Uft 
bond,  or  other  bond,  or  any  deed,  note,  or  other  security  for  money,  or  for  any  share  or  in- 
terest in  any  national  stodL  or  fond  of  this  or  any  other  country,  or  hi  the  stock  or  fund  of 
any  corporation,  company,  or  society  established  by  act  of  parliament  or  royal  charter,  or 
any  power  of  attorney  for  the  sale  or  transfer  of  any  such  stock  or  fund,  or  any  share  or  in- 
terest therein,  or  any  plate,  jewels,  or  other  personal  effects  shall  have  been  deposited,  or 
■hall  be  or  remain  for  safo  custody,  or  upon  or  for  any  special  purpose,  without  anv  autbo* 
rity,  either  general,  special,  conditional  or  discretionary,  to  sell  or  pledge  such  debenture, 
bill,  Slc  or  to  sell,  transfer,  or  pledge  the  stock  or  fhnd,  or  share  or  interest  in  the  stock  or 
fiind,  to  which  such  security  or  power  of  attorney  shall  relate,  shall  sell|  negotiate,  ttaas* 
for,  assign,  pledge,  embezzle,  secrete,  or  in  any  manner  apply  to  his  or  their  own  use,  or 
benefit,  any  sooh  debenture,  bil],  Ato.  or  the  stock  or  fimd,  or  share  or  interest  in  the  stock 
or  fimd  to  which  such  security  or  power  of  attorney  shall  relate,  in  violation  of  good  foith, 
and  contrary  to  the  special  purpose  for  which  the  things  hereinbefore  mentioned,  or  any  or 
atther  of  them  shall  have  bean  deposited  or  ahall  have  been  or  remained  with  or  in  the  bands 
ofauch  person,  with  intent  to  defraud  the  owner  of  anv  such  instrument  or  security,  or  the 
person  depositing  the  same,  or  the  owner  of  the  stock  or  fiind,  share,  or  interest  to  which 
faoh  seoarity  or  power  of  attorney  ahall  relate,  every  perKm  so  oSendtng,  in  any  part  of  the 
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*Rex  V.  George  Hammon. 

A  banker's  olerk  taking  roonej  firom  the  till,  intendin|[  to  embenle  it,  ii  goihj  of  felony, 
though  the  cheek  of  a  customer  ia  left  in  lieu  of  it,  if  that  customer  has  really  no  cash 
in  tiM  banker's  hands,  though  both  he  and  the  banker  may  suppose  he  has,  and  if  the 
ebeck  is  drawn  by  the  ouetomer,  not  to  pledge  his  own  credit  with  the  bank  or  to  draw 
out  money  of  his  own,  but  to  draw  out  money  the  prisoner  falsely  pretends  to  have  had 
in  in  his  name.  &  a  4.  Taunt  304.  3  Leach,  a  C.  106a, 

THE  prisoner  was  tried  before  Mr.  Justice  Bayley,  (pre- 
sent Mr.  Justice  Heath  and  Mr.  Baron  Wood,)  at  the  Old 
Bailey  sessions,  February,  1812,  for  stealing  in  the  dwelling- 
house  of  Thomas  Birch  and  AtH*aham  Henry  Chambers,  two 
bank  notes  of  50/.  each.  The  question  reserved  for  the  con- 
sideration of  the  judges  was,  whether  what  was  done  by  the 
prisoner  constituted  a  larceny. 

The  following  facts  appeared  in  evidence: — 

The  prisons  had,  for  several  years,  been  a  clerk  in  the 
banking  house  of  Birch  and  Chambers.  On  the  19th  of  De- 
cember, 1811,  he  entered  in  one  of  the  ledgers,  to  the  credit 
of  John  Vale,  one  of  their  customers,  a  sum  of  200/.;  and,  at 
the  same  time,  also  entered  a  like  credit  in  the  common  bank- 
ing book  belonging  to  Vale,  This  was  a  false  credit,  no  such 
sum  having  been  paid  in  for  Vale. 

*  After  having  made  these  entries,  the  prisoner  [  *223  ] 
carried  the  common  banking  book  to  Vale,  and  told  nim  that 
he  (the  prisoner)  had  paid  200/.  in  the  house  in  Vale's  name; 
Vale  said  he  should  not  have  done  so,  but  was  satisfied  with 
the  reasons  the  prisoner  assigned;  the  prisoner  at  the  same 
time  produced  a  stamp,  and  desired  Vale  to  draw  upon  the 
house  for  the  200/.  at  two  months,  which  Vale  did. 

On  the  10th  of  January,  1812,  the  prisoner  called  again  on 
Vale,  and  got  from  him  a  check  upon  the  house  for  100/., 
and  a  bill  on  the  house  for  100/.,  in  exchange  for  200/.  bill  of 
the  19th  of  December. 

On  the  11th  of  January,  the  prisoner  took  out  of  the  till,  or 
bank-note  drawer  of  Birch  and  Chambers,  the  two  50/.  bank- 
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•hall  be  transported  for  fborteon  y^ars,  or  receive  such  other  puniBhrnent  aa  the  court  shall 
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notes  mentioned  in  the  indictment,  and  deposited  the  before 
mentioned  check  of  100/.  among  the  paid  checks  of  that  day, 
and  entered  in  the  paid  book  of  that  day  these  two  bank- 
notes against  this  check. 

It  was  not  in  the  regular  boshiess  of  the  prisoner  to  pay 
checks,  or  make  entries  in  the  ledgers  of  customers'  books, 
but  he  occasionally  did  both. 

On  the  morning  of  the  11th  of  January,  the  apparent  ba- 
lance in  favor  of  Vale  in  the  ledger,  and  in  Valets  banking 
book,  was  295/.  IS^.  2d.;  but  by  striking  out  the  false  credit 
of  the  19th  of  December,  the  apparent  balance  in  his  favor 
would  have  been  95/.  I85.  2d.  only;  and,  upon  further  investi- 
gation, it  appeared,  tliat  before  that  time  the  prisoner  had 
made  ialse  entries  to  Vale's  credit  to  the  amount  of  830/.  in 
the  ledger  and  banker's  book;  so  that  the  real  balance  on  the 
11th  of  January  was  against  him  to  the  amount  of  several 
hundred  pounds. 

It  was  the  rule  of  the  house  of  Birch  and  Co.  not  to  allow 
over  drawing. 

The  830/.  consisted  of  the  four  following  items: — 

1811.         11th  May,  200/. 

28th  June,  200/. 

2d  October,        200/. 

11th  November,  230/. 

Each  of  these  sums  was  entered  by  the  prisoner  in  the 
ledger  and  in  Vale's  book;  and  at  each  of  the  dates  be  told 
Vale  he  had  paid  in  the  sum  mentioned  in  the  entry,  and  got 
from  Vale  a  bill  on  the  house  for  the  amount. 
[  *223  ]  *It  was  insisted  for  the  prisoner,  that  the  taking 
these  notes  under  the  above  circumstances  was  no  larceny; 
because  it  was,  in  effect,  a  payment  of  the  check;  that  Birch 
and  Co.  would  not  be  the  losers  of  the  money,  but  would  be 
entitled  to  debit  Vale  with  the  amount;  that  this  was  rather 
obtaining  a  check  by  false  pretences  from  Vale,  than  stealing 
the  bankers'  notes. 

It  being  thought  that  there  was  some  nicety  in  tlie  point, 
it  was  reserved  for  the  consideration  of  the  judges. 

Bayley,  J.,  told  the  jury,  that  if  they  were  satisfied  that 
the  prisoner  was  himself  the  person  who  took  the  notes  out 
of  the  till  or  bank-note  drawer,  they  ought  to  find  him  guilty; 
but  he  also  told  the  jury  that  he  wished  them  to  state  (if 
they  found  the  prisoner  guilty)  whether  they  were  of  opinion 


mumm^B  oAn^  1812.  223 

that  he  made  the  false  eotries  frandoIeDtly  to  enable  him  if  he 
could,  to  get  the  amount  from  Birch  and  Chambers. 

The  jury  found  the  prisoner  ffuilty,  and  said  they  were  of 
opinion  the  prisoner  paid  himself  the  notes;  and  that  at  the 
time  he  made  the  false  entries  he  did  it  fraudulently,  to  enable 
him,  if  he  could,  to  get  the  amount  from  Birch  and  Cham- 
bers. They  also  added,  that  as  he  had  the  check,  he  had  a 
right  to  pay  himself  the  amount;  but  the  learned  judge  told 
them  this  was  matter  of  law  which  would  be  iDcluded  in  the 
case  submitted  to  the  judges,  but  that  he  would  state  on  the 
case  this  opinion  of  theirs,  so  that  the  prisoner  might  have 
the  benefit  of  it. 

In  £aster  term,  12th  of  April,  1812,  present  all  the  judges 
(except  Lawrence,  J.,)  this  case  was  argued  by  Lawes  for  the 
prisoner  and  Gumey  for  the  Crown.  For  the  prisoner  it  was. 
contended,  this  was  a  fraud  or  obtaining  money  by  a  ialse 
pretence,  and  not  a  febny. 

Bat  all  the  judges  held  that  it  was  a  felony;  and  the  con* 
trivance  or  machinery  used  was  to  prevent  its  being  found 
ont;  and  that  therefore  the  conviction  was  right,  (a) 
• 

(a)  Afterwards,  Birch,  Chamben  Sl  Cou,  brought  an  action  againat  Vale  of  money  had 
and  received  for  other  soaifl  obtained  by  Hammon  in  the  manner  above  deacribed.  The 
eaiMe  waa  Uied  before  Lord  EUenboreugb,  at  the  aittiaga  after  Eaater  tern,  1813,  at  Wert, 
minster,  and  a  verdict  paased  for  the  plaintiffi  A  motion  waa  made  on  the  foUowtof 
Trinity  term  to  set  it  aside,  and  a  rule  Nisi  granted,  bat  the  parties  settled  the  action. 
The  eottt  wtre  pfeparad  to  make  the  rale  abaolote,  thinking  the  actioik  ooold  not  be  anp- 
portad.    Mas.  Jca 
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*Rex  V.  William  Edwards. 

If  a  jaryman  is  taken  ill  to  aa  to  be  incapable  of  attending  through  the  trial,  the  jury 
may  be  diecharged  and  the  prisoner  tried  de  nooo,  or  another  jaryman  may  be  added  to 
the  eleven;  but  in  that  ease  the  prisoner  should  be  offered  his  chaUeoges  over  again,  u$ 
to  the  eleven,  and  the  eleven  should  be  sworn  de  novo.  S.  C  4  TaunL  309.  3  JJcacfa. 
a  C.  €31,  in  notis.    3Campb.207. 

AT  the  Lent  assizes  and  general  gaol  delivery  for  the 
county  of  Monmouth,  held  before  Mr.  Baron  Wood,  in  the 
year  1812,  during  the  trial  of  William  Edwards  for  a  capital 
felony,  in  maliciously  shooting  at  Lewis  Roberts,  one  of  the 
jury  was  seized  with  a  fit  and  obliged  to  be  carried  out  of 
court,  and  a  sui^eon  was  sent  for  to  attend  him. 

After  a  considerable  interval,  the  learned  judge  sent  for  the 
surgeon  into  court,  and  examined  him  upon  oath,  as  to  the 
ability  of  the  juryman  to  return  into  court  and  attend  the  re- 
mainder of  the  trial,  and  the  surgeon  said  he  had  been  put  to 
bed  and  was  in  a  state  of  insensibility,  and  incapable  p(  re- 
turning into  court  that  day. 

The  prisoner's  counsel  objected  to  any  other  juryman  being 
sworn,  and  urged  that  the  prisoner  should  be  discharged. 

Wood,  B.  overruled  the  objection,  and  ordered  another  of 
the  jury  returned  in  the  panel  to  be  balloted,  telling  the  pri- 
soner that  he  might  object  to  any  one  that  was  called  and 
appeared.  A  person  being  called  and  appearing,  the  prisoner 
was  asked  if  he  had  any  objection  to  him,  and  he  said  ^  Nof^ 
whereupon  he  was  sworn  upon  the  jury  in  the  place  of  the 
absent  juryman,  and  the  other  eleven  were  all  sworn  over 
again,  and  they  were  all  twelve  charged  over  again  with  the 
prisoner  in  the  usual  manner. 

The  examination  in  chief  of  the  first  witness  being  gone 
through  before  the  juryman  was  taken  out,  that  witness  was 
re-sworn  to  give  evidence  as  he  had  done  at  first,  and  then 
the  learned  judge  told^'the  counsel  for  the  prosecution  as  well 
as  for  the  prisoner,  that  the  witness  must  be  examined  over 
again;  but  they  said  if  the  learned  judge  read  his  notes  over 
that  would  be  sufficient,  accordingly  he  read  his  notes  over, 
to  the  witness,  asking  him  at  the  end  of  every  sentence  if  it 
was  right,  to  which  he  answered  in  the  affirmative. 

The  counsel  for  the  prisoner  then  cross-examined  the  wit- 
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ness,  and  the  trial  was  gone  through  in  the  usual  manner 
and  the  prisoner  was  convictedt  and  reraived  sentence  of 
death,  but  was  reprieved^  and  at  the  request  of  the  prisoner's 
counsel,  the  ^question  was  reserved  as  to  the  regu-  [  *225  ] 
larity  of  the  proceedings  for  the  opinion  of  the  judges. 

In  Easter  term,  25th  of  April,  1812,  this  case  was  argued 
by  CUflTord  for  the  prisoner,  and  Taunton  for  the  Crown, 
before  the  judges,  (except  Lawrence  J.)  when  all  the  judges 
were  dearly  of  opinion  that  Mr.  Baron  Wood  had  the  power 
of  discharging  the  jury  in  the  manner  above  stated,  and  of 
charging  a  new  jury  with  the  prisoner. 

There  appeared  some  doubt  at  first,  whether  the  prisoner 
bad  had  an  opportunity  afforded  him  of  again  challenging 
the  eleven  jurymen  who  had  been  sworn  on  the  first  jury; 
but,  on  inquiry,  it  came  out  that  he  had  been  asked  whether 
he  had  any  oli^ection  to  any  of  them,  and  he  said  ^^  No, 
he  liked  them  ful  very  well;"  arid  the  conviction  was  held 
right,  (a) 


Rex  V.  Phineas  Adams. 


If  liie  mnmniipdt  modi  is  pwtod  with  it  li  no  ftlony,  tlMa|^  tlie  owner  hu  been  in- 
doced  to  part  with  them  by  a  freadfileDt  reprceentation.  rroperty  oannot  be  laid  in  a 
peraon  who  has  never  had  either  setoal  or  oooatructive  possession. 

THE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at 
the  Lent  assizes  held  at  Taunton,  in  the  year  1812,  for  a 
grand  larceny  in  stealing  a  hat,  stated  in  one  count  to  be  the 
property  of  Robert  Beer,  and  in  another  count  to  be  the  pro* 
perty  of  John  Paul. 

The  substance  of  the  evidence  was,  that  the  prisoner 
bought  a  hat  of  Robert  Beer,  a  hat  maker  at  llminsten 
That  on  the  18th  of  January  he  called  for  it,  and  was  told 
it  would  be  got  ready  for  him  in  half  an  hour,  but  he  couM 

not  have  it  without  paying  for  it. 

• 

'  («)  The  eorreet  way,  in  soeh  case,  seeme  to  be  to  diaehar^  the  jnrjr,  and  order  the 
deric  of  assise  to  make  an  entry  of  their  beinc  so  dtseharxcd,  with  the  reason  of  it,  and 
then  to  call  over  the  jury  aipiin  and  give  tne  prisoner  his  challenges  agmin.  Mas.  Jnd. 
Vide  Kinloch*s  Case,  Post  le.  Wedderbnm*s  Cas^  iM.  93^  and  the  Authorities  there 
eiled,  and  the  arfiiment  of  Mr.  Jostiee  Foster.  See  also  Hex  e.  Scilbert,  9  Leaoh,  C.  C, 
eO.  oor.  Lawrenee  J^  and  3  Hale,  P.  C.  395. 

29 


290  EtJflSBLSu  Am>  BarAN 'ft  GRUWV  CA8U. 

While  be  rentaiDed  with  Beer^  Beer  showecl  hbm  a  bat 
nvhich  be  had  made  for  ooe  Joba  Paul;  the  priwMr  sadd  be 
[  *22&  }  lived  next  ^door  to  him9  Md  aflked.wben  Fliul  waii 
to  come  for  bis  hatband  vas  toU.be  was  to  ocndq  that  afteff» 
Doon  in  half  an  hoar  or  an  hour*  He  then  went  away^  ta;* 
iog  be  wodd  send  bis  brotlier's  wife  for  bis  own  hat*. 

Sobn  after  be  went  he  «iet  a  hoy  to  whom^  be  was;  not 
known,  tfae  prisoner  asked  the  boy  if  be  was  going:  to  Ilrain*' 
siter,  and  being,  told  that  be  was  going  thither,,  bo  asked  him  if 
be  knew  Robert  Beer  tbeffe^  telling  him  tbat  John  Paul  bad  sent 
him  to  Beer's  for  his  hat,,  bat  added  that  as  be  the  prisoaef 
Qw^  Beer  for  a  bat  which  be  had.nat  money  to  pay  for,  be 
did  not  like  to  go  hamaeU^.  and.  theiefone  desired  the  bo^ 
(pracnising  faiai  soraetbing  foe  bis  troidile)  to  take,  the  mes^ 
sage  ffiom  Panl  and  bring  Paul'^  hat  to  him  the  prisoner;  be 
also  told  him  that  Paul  hunsd^  whom  be  described  by  bis 
fersoii  and  a  pecnliarity  of  dsess^  mi^t  pediaps  be>atBeer'l^ 
and  if  be  was  the  boy  was  not  to  go  in. 

The  prisoner  accompanied  him  part  of  the  way  and  then 
the  boy  proceeded  to  Beer's^  where  he  delivered  his  message, 
and  received  the  hat,  and  after  carrying  it  part  of  the  way 
for  the  prisoner  by  his  desire,  the  prisoner  received  it  from 
him,  saying  he  would*  take  it  iMBseff  to  Vml 

The  fraud  was  discovered  on  PauPs  calling  for  bis  bat  at 
JBeer's,^  about  baJf  an  b€rar  i^iertiie  boy  had  left  the  plaesi 
and  the  prisoner  was  found  with  the  bat  in  bis  possession 
and  apprehended. 

From  these  and  other  citemistaocesy.  tbe^  falsity  of  the 
prisoner's  representation  aad  bin  fcaadulent  pBFoose  wsyit 
sufficiently  established}  but  it  was  objected  on  the  part  of 
tbe  prisoner^  tbat  the  ofien^e  was  not  hireeny,  and  tbat  the 
indictment  should  have  been  upon  the  statute  for  obtainia^ 
gpods  upon  false  pretences. 

The  prisoner  wSiS  convieted,  bat  the  learned  judge  forboie 
to  «pass-  se^tencCf.  r^^rving  the  questbn  for  the  opinion  of 
the  judges. 

In  Ea^^ter  term,  25th  of  April,  1812,  all  the  jpidges  were  pror 
sent  (except  Lord  Ellenborough,  Mansfield  C.  J.,  and  Lawrence 
J.,)  when  they  held  that  the  conviction  was  wrong,  that  it  was 
not  larceny,  but  obtaining  goods  under  a  fiilse  pretence,  (a)  ! 


"673. 
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*Bex  V.  James  fianney, 

A'UMiDorandoiii. importing  that  A.  B.  hsd  paid  a  ioin  to  C  D.,  bat  not  importing  any  ao- 
Iciiowtedgmeiit  from  C.  i).  of  his  haviqg  received  it,  la  not  atich  a  reoeipt  aa  the  atatuto 
Xa)  makea  it  eaphal  to  fiirjfo  or  attelr. 

THE  prisoner  was  tried  before  Macdonald  C.  B.,  at  the 
Lent  «8sizs8  lor  tte  county  of  Esara,  in  the  year  1S12,  apon 
an  imKetnient,  statingif,  thai  WiHtam  Ofadnnery,  Esq.  was  iih 
debted  to  Thomas  TbonipsOQ  the  yoiin<;er,  in  sev^eo  pounda 
for  goods  sold,  and  that  the  prisoner  at  Wattham  Holy  Crossl- 
in the  23d  <if  February^  1812,  did  for^e  a  receipt  and  ixcftUt" 
tance  (setting  it  forth)  to  defraud  Thomas  Thompson  against 
the  fitaKote,  &c. 

The  aecoiid  'Connt  was  for  srttering  amd  publishing  the  said 
receipt,  and  the  third  ^comit  for  ofTeriag  aifid  disposing  of  the 
same, 

Ti.ere  were  three  otJier  eoantSy  ciiarging  it  to  be  with  in- 
tent to  defrand  Mr.  Chinnery. 

The  prisoner  was  convicted  npon  dear  evidence,  but  a 
doutyt  aroee  whollher  the  instrament  charged  to  be  forged, 
could  be  considered  ca  a  reeapt^  that  instrument  being  in  the 
following  terms: — 

^  Wm.  C^mnery^  Esq.  paid  to  x  U>msimy  the  som  of  8 
ponnd8,/ei.  13,  18112.'' 

It  was  not  sufbscribed  in  tlie  name^yf  Thomas  Thompson, 
but  was  uttered  by  the  prisoner  as  a  genuine  receipt,  and' 
taken  as  auch  by  Mr.  Chkinery's  housekeeper.  It  had  Uie 
proper  stamp. 

The  learned  Chief  Baron  forbore  to  pass  sentence,  and  re* 
served  the  case  for  the  opinion  of  the  judges. 

In  Easter  term,  35th  of  April,  1812,  at  a  meeting  of  all  the 
judges  (except  Lord  Eilenborongh,  Mansfield  C  J.,  and  Law- 
rence, J.)  this  conviction  was  held  wrong,  the  judges  being 
of  opinion  that  this  could  not  be  considered  as  a  receipt;  it' 
was  an  assertion  that  Ohinnery  had  paid  the  money,  but  did 
not  impart  an  acknowledgment  thereof^  (b) 

(a)3a9.e.35  «.l. 

ib)  See  Hanter*8  oaae,  3  Eaat,  P.  C.  92a  &  C.  9  Leaoh:  C.  C.  094. 
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^Rex  V.  Thomas  Longden. 

If  A.  gtinda  with  an  offensive  weapon  in  the  door-way  of  a  room  wrongfully  to  prevent  L 
B.  from  leaving  it  and  others  from  entering,  and  C^  who  has  a  right  in  the  room,  strug- 
gles with  him  to  ffet  his  weapon  from  him,  opon  which  D^  a  comrade  of  A.*s  stabs  C^ 
Ft  wlU  be  morder  m  D.  if  C.  dies. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayley,  at  the  Lent  assizes  for  the  county  of  Northampton^ 
in  the  year  1812,  ibr  stabbing  Joseph  Richardson,  with  intent 
to  murder,  disable,  or  do  him  some  grieyous  bodily  harm. 

Judgment  was  respited,  in  order  that  the  opinion  of  the 
judges  might  be  taken  on  the  following  case. 

The  prisoner  was  a  private  in  the  army,  and  one  Cham- 
bers was  a  drummer  in  the  same  regiment;  they  stopped  with 
a  deserter  they  had  taken  at  an  inn  kept  by  Ricnardson's 
father,  and  whilst  they  were  there,  one  James  Martin  pressed 
them  to  enlist  him.  They  at  first  refused,  but  Chambers  at 
last  gave  him  a  shilling  for  that  purpose.  Martin's  brother, 
afterwards  joined  them  in  the  room  they  were  in,  and  soon  af- 
terwards James  Martin  wanted  to  go  away,  but  Chambers  and 
the  prisoner  would  not  let  him,  unless  he  wouk)  tell  his  name, 
which  he  refused.  Their  altercation  produced  a  crowd,  and 
Chambers  drew  his  sword,  stood  in  the  door-way  of  the  room 
they  were  in,  and  swore  he  would  stab  any  one  that  offered ; 
to  enter.  Richardson,  the  innkeeper,  contrived  to  get  by 
Chambers,  and  his  son  Joseph  seized  the  arm  in  which 
Chambers  held  his  sword,  and  was  wresting  the  sword  from 
him,  when  the  prisoner  who  had  been  struggling  with  James 
Martin  to  prevent  his  getting  away,  came  behind  Joseph 
Richardson,  and  stabbed  him  in  the  back  with  his  bayonet.    . 

It  was  insisted  for  the  prisoner,  that  Chambers  had  autho- 
rity as  a  drummer  to  enlist  Martin,  that  they  were  warranted 
in  detaining  Martin,  and  they  acted  merely  to  prevent  Mar- 
tin's rescue. 

The  learned  judge  did  not  think  Chambers  had  any  such 
authority,  or  that  they  were  warranted  in  detaining  Martin, 
but  he  respited  the  judgment  till  the  point  should  have  under^ 
gone  further  consideration. 
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In  Easter  tcirn,  35th  of  April,  1813,  at  a  meeting  of  all  the 
judges  (except  Lord  EUcnborough,  Manstieid  C.  J.,  and  Law- 
rence j!)  the  conviction  was  held  right,  that  neither  the  pri- 
soner *or  Chambers  had  any  authority  to  enlist  [  *339  3 
Martin,  and  that  it  would  have  been  murder  if  death  had 
ensued. (a) 

Sentence  was  accordingly  passed  on  the  prisoner,  but  he 
was  afterwards  reprieved  and  recommended  to  mercy. 


Rex  V.  Thomas  Collicott. 

The  offence  of  uttering  a  forged  stamp  wilt  be  complete,  though,  at  the  time  of  uttering, 
that  part  which  is  a  genuine  stamp  would  in  terma  apecify  the  amount  of  duty  is  concealed 
and  in  &ot  cut  out,  and  though  that  part  where  the  paper  was  Entire  did  not  contain  any 
thing  specifying  the  amount  of  doty,  provided  the  parts  left  visible  are  like  a  genuine 
•tamp.    See  Rez  «.  CoUicott,  Mifra,  313. 

THE  prisoner  was  tried  before  Mr.  Justice  Bayley,  at  the 
Old  Bailey  sessions,  February,  1813,  and  found  guilty  of  ut- 
tering and  vending  paper  with  a  forged  and  counterfeit  mark 
and  stamp  thereon,  which  was  forged  and  counterfeited  to  re- 
semble a  certain  mark  and  stamp  provided  and  used  in  pur- 
suance of  the  44  G.  S.  c.  98. 

The  forsed  stamp  was  upon  a  box  of  medicine,  and  all  the 
parts  whicn  were  visible  resembled  a  gennine  stamp;  but  what 
would  have  been  the  centre  in  the  genuine  stamp,  and  which 
would  have  specified  the  amount  of  the  duty,  was  cut  out, 
and  the  vacancy  was  concealed  by  a  paper  giving  an  account 
of  the  medicine. 

The  difference  between  the  forged  and  genuine  stamps  is 
pointed  out  in  the  former  case  of  Rex  v.  Collicott,  reserved  at 
the  January  sessions,  1813.  {b) 

It  was  insisted  that  it  was  essential  to  a  genuine  stamp, 
that  it  should  specify  the  amount  of  duty,  and  that  this  was 
not  done  in  these  parts  of  this  stamp  which  were  exposed  to 
view. 

Mr.  Baron  Wood  and  Mr.  Justice  Bayley  thought  the  point 

(a)  Vide  sections  73  k,  74.  of  the  Mutiny  Act,  whereby  rach  MUieri  only  as  belong  to 
a  recruiting  party  have  anthority  to  enlist  persons. 

(b)  Ai/»ra,  p.  919. 
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deserved  fbrtber  consideratioD^  and  aceordSngty  irosenred  ^e 
ease  for  the  opinioD  of  the  judges. 

In  Easier  term,  35tfa  April  1612,  this  case  was  argaed 
before  the  judges,  aud  they  were  of  opinion  that  the  <;o&nc- 
tion  was  irigbt. 


*Rex  V.  Wifliam  Wyatt. 

In  nrarder  it  is  not  ciflsential  to  award  the  day  of  ezeeation  in  the  aontenoe,  the  statute  in 
that  respect  bein;  only  dtreclory;  and  if  a  wrongf  day  is  anrarded  it  will  not  vitiate  the 
seoCence  if  the  mistake  is  discovered  and  set  right  during  the  aasixes. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Chambre,  at  the  Lent  assizes  for  the  county  of  Cornwall,  in 
tbe  year  1812,  upon  an  indictment  against  him  for  nourder. 

The  day  of  the  week  on  which  the  trial  took  place  was 
Thursday,  but  by  mistake  it  was  supposed  to  be  Friday;  and 
in  passing  the  sentence,  the  execetton  was  directed  to  be  on 
the  following  Monday,  instead  of  Saturday. 

Immediately  after  sentence,  tbe  coOTt  was  adjonmed  till 
the  next  morning,  without  the  intervention  of  any  other  busi- 
ness. The  error  was  discovered  soon  after  adjourament,  and 
t^e  prisoner  was  directed  to  be  brought  up  at  ^e  sitting  of 
the  court  in  the  morning,  which  was  accordingly  done^  and 
sentence  was  passed  (before  any  other  business  was  entered 
upon),  (Erecting  the  execution  to  take  place  upon  tbe  Satur- 
day. 

An  order  was  then  made  pursuant  to  the  authority  given 
by  the  4th  and  7th  sections  of  the  statute  25  6.  2.  c.  37.,  to 
stay  the  execution,  and  relax  the  restraints  imposed  by  the 
act,  in  order  to  take  the  opinion  of  the  judges  upon  the  case. 

The  first  section  of  the  statute  25  G.  2.  c.  37.  directs  gene- 
rally that  alt  persons  who  shall  be  found  guilty  oT  wilful  mur- 
der, shall  be  executed  according  to  the  law  on  the  day  next 
but  one  after  sentence  is  passed^  unless  it  shall  happen  to  be 
Sunday,  and  in  that  case  on  the  Monday  following. 

The  second  section,  after  directing  how  the  bodies  shall  be 
disposed  of  in  Middlesex  and  London,  enacts,  that  in  case  the 
conviction  and  execution  shall  be  in  any  oth^  county  or 
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place,  the  jodge^  shall  award  the  sentence  to  be  pat  in  execu- 
tion the  nesl  dag  but  one  after  such  canviciion^  except  as  afore- 
said. 

The  third  section  enacstSi  tliat  sentenee  shaU  be  pronounced 
in  open  court  immediately  after  the  eonvictica  of  sueh  mur- 
derer,  and  before  the  Qourt  shaU  proceed  to  any  other  bus»- 
Bess,  unless  the  coort  shall  see  reasonable  cause  for  poistpch 
ning  the  same;  in  which  sentence  shall  be  expressed,  not  only 
the  usual  judgment  of  death,  but  also  the  time  appointed 
thereby  for  the  execution  thereof^  and  the  maika  of  infamy 
thereby  directed  for  such  '"offenders,  in  order  to  iii>-  [  *231  ] 
press  a  just  horror  in  the  mind  of  the  offender,  and  on  the 
minds  of  sueh  aa  shall  be  present,  of  the  heinous  crime  of 
murder. 

The  fourth  section  enacts,  that  after  such  sentence,  in  case 
there  shall  appear  reasonable  cause,  it  shall  be  lawful  for  the 
judge,  before  whom  such  criminal  shall  have  been  so  tried, 
to  stay  the  execution  of  the  sentence  at  his  discretion,  hav- 
ing regard  to  the  true  intent  and  purpose  of  the  act. 

The  first  clause  of  the  statute  thus  only  directing  the  time 
when  the  execution  shall  he:  the  second,  that  the  judge  shall 
a^ward  the  .time,  viz:  the  day  next  but  one  after  conviction: 
the  third,  having  specified  the  time  when  the  sentence  shall 
be  pronounced,  and  required  that  in  sueh  sentence  the  time 
appointed  by  the  statute  for  executing  it,  as  well  as  the 
narks  of  iafemy,  shall  be  expressed;  and  the  fourth  clause 
giving  a  discretionary  power  to  the  judge  to  stay  the  execu- 
tion. The  following  questions  were  submitted  for  the  opi- 
nion of  tlie  judges. 

First,  Whether  the  statute,  as  far  as  it  requires  the  time 
of  the  execution  to  be  expressed  in  pronouncing  the  sentence, 
is  not  to  be  considered  aa  directory  only,  without  invalidati- 
^?  ^^  judgment  when  omitted,  or  preventing  the  entry  of 
the  proper  judgment  on  record  specifying  the  time  of  execu- 
tion? 

Secondly,  Whether^  supposinjB^  the  specification  of  time  to 
be  a  necessary  act  in  pronouncing  sentence,  the  error  wai 
not  legally  corrected,  by  what  was  done  in  open  court  the 
next  morning,  the  court  not  having  proceeded  to  any  other 
business  whatever  in  the  intermediate  time? 

In  Easter  term,  25th  of  April,  1812,  this  case  was  taken 
into  consideration  at  a  meeting  of  all  the  judges  (except 
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Mansfield  C.  J,  and  Lawrence  !•),  when  Lord  Ellenbarotighy 
Macdonald  C.  B,,  Heath  J.,  Grose  J.,  Chambre  J.,  and  Bay- 
ley  J.,  thought  the  time  did  not  form  a  necessary  part  of  the 
sentence,  and  that  the  statute,  in  that  respect,  was  merely 
directory;  they  were  also  of  opinion,  that  notwithstanding 
the  statute,  the  judge  might,  it  he  saw  fit,  order  a  person 
convicted  of  murder  to  be  executed  immediately,  or  at  any 
time  within  forty  eight  hours  after  the  conviction,  as  he 
might  do  in  any  other  capital  felony.  All  the  judges  agreed 
that  an  error  in  pronouncing  the  sentence  might  be  set  right 
during  the  assizes. 

[  ^232  ]  *Thom8on  B.,  Le  Blanc  J.,  and  Graham  B.,  thought 
that  the  time  of  execution  formed  a  necessary  part  of  the  sen- 
tence, as  well  as  dissection,  but  that  a  mistake  in  thatrespiect 
might  be  set  right  during  the  assizes,  (a) 


*Rex  V.  John  Ransom. 

Secreting  a  letter  oontainitig  coaittry  bank  notes  paid  in  London  and  not  rnotued^  holdea 
to  be  within  the  lUtute  7  G.  3.  c.  50.    &  C.  9  Leteh,  C.  C.  1090. 

THE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
Old  Bailey  sessions  in  May,  1812^  on  an  indictment  on  the 
7th  G.  3.  c.  50.  (ft) 

The  first  count  charged,  that  the  prisoner  was  employed 
in  certain  business  relating  to  the  post-office,  that  is  to  say, 
in  facing  letters  brought  to  the  post-office,  to  be  sent  by  the 
post,  and  that  on  the  17th  of  April,  1812,  a  certain  letter 
brought  to  the  post-office  to  be  sent  by  the  post  to  Harding, 
(Mkes,  and  WilUngton,  at  Tamworth,  and  containing  thirty 

(a)  See  Rex  e.  Fletcher,  oupn,  58. 

(6)  The  7  O.  3.  e,  50.  «.  1.  enacts,  That  if  any  deputy,  clerk,  agent,  letter-carrier,  poet- 
boy,  or  ridor,  or  any  other  officer  or  person  whatsoever  employed  in  receiving,  stamping, 
sorting,  charging,  carrying,  conveying,  or  delivering  letters  or  packets,  or  any  other  busi- 
ness relating  to  the  post-office,  shall  secrete,  embettle,  or  destroy,  any  letter,  packet,  bag, 
or  mail  of  letters  which  he  shall  be  entrusted  with,  or  which  shall  have  come  to  his  hands 
or  possession,  containing  (among  other  things,)  any  bank-note,  promissory  note,  Slc  what* 
soever  (or  the  payment  of  money,  or  shall  steal  and  take  out  of  any  such  letter  or  packet 
that  shall  come  to  his  hands  or  possession  any  such  bank  note,  ntc.  or  promissory  nota 
whatsoever  for  the  payment  of  money,  being  thereof  convicted,  shall  be  deemed  guilty  of 
felony  without  clergy.   - 
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proitiissory  notes  for  fire  pounds  each  came  into  his  hands 
and  possession,  being  a  person  so  employed;  and  that  he,  to 
wit,  on  the  same  day  so  having  the  said  letter  io  his  hands 
and  possession,  felonioasly  did  secrete  the  said  letter  con- 
taining the  said  several  promissory  notes,  the  same  being  the 
property  of  Dorriens,  Magens,  and  Co.  The  second  count 
charged,  that  the  prisoner  being  so  employed,  and  having 
the  said  letter  containing  th^  said  thirty  promissory  notes  in 
his  possession,  stole  and  took  out  of  the  said  letter  two  of 
the  said  promissory  notes  of  Dorriens  &  Co.  The  third  and 
fourth  counts  stated  the  property  to  be  of  Harding,  Oakes, 
*ds  Co.  There  were  counts  on  the  second  section  [  ^33  ] 
of  the  act  for  stealing  a  letter  out  of  the  post-office,  but  which 
were  thought  not  to  apply. 

It  appeared  that  the  prisoner  was  employed  in  the  post- 
office  as  a  facer  of  letters.  It  was  his  business  (together 
with  other  persons)  as  the  letters  were  brought  into  the 
post-office  and  laid  in  a  heap,  to  separate  and  place  them 
with  the  directions  downwards  so  as  to  receive  readily  the 
post  stamp. 

The  letter  in  question,  together  with  three  other  letters,  all 
directed  to  Harding,  Oakes  and  Co.  Tamworth,  were  put  into 
the  post-office,  on  the  evening  of  the  17th  of  April.  The 
other  three  letters  arrived  at  Tamworth  in  the  course  of  the 
post,  on  the  18th  of  April,  and  bore  the  post  mark  of  the 
17th  of  April.  In  the  fourth  letter  (the  subject  of  the  indict- 
ment) were  enclosed  thirty  notes  of  five  pounds  each  of  the 
Tamworth  bank,  in  this  form: — 

^  I  promise  to  pay  the  bearer  on  demand  five  pounds  at 
JMEessrs.  Dorriens,  Magens  and  Co.,  bankers,  London. 

**  Value  received, 
**  No.  4927.  **  For  Harding,  Oakes  and  Willington, 

28  March,  1811.  ^Charlbs  Oakbs. 

"  Five  pounds.'' 

This  letter  did  not  arrive  till  the  19th  of  April,  and  bore 
the  London  post  mark  of  the  18th;  and  on  opening  it  was  found 
to  contain  only  twenty-eight  notes  of  five  pounds  each,  instead 
of  the  thirty  notes  proved  to  have  been  enclosed  in  the  letter 
before  it  was  sent  to  the  post-office.  The  numbers  of  the 
two  notes  missing  were  4932  and  4952. 
30 
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On  the  2Ut  of  Aprils  tbe  prisoner  tendered  ki  payment  of 
some  gopds  to  a  tradesman  in  London,  one  of  the  Tamworth 
bank  notes  (No.  4922,)  missing  from  the  letter,  and  produced 
at  tbe  same  time  another  five  poond  note  of  the  same  Tarn* 
worth  bank. 

The  note  No*  4922,  as  well  as  all  the  other  notes  enclosed 
in  the  letter  to  Harding  &  Cow,  were  of  the  same  descriptioii 
as  above.  These  notes  bad  deen  paid  at  the  house  of  Dor- 
riens  and  Co.,  and  were  on  their  return  to  Harding  and  Co^ 
for  the  purpose  of  be>dg  re<-is8ued. 

Harding  and  Co.  were  at  liberty,  under  the  revenue  acts, 
to  re-issue  their  promissory  notes  from  5/.  to  10/.  for  three 
years.  Their  notes  when  paid  at  Dorriens  and  Co.  were  not 
[  *224  ]  crossed  as  *paid,  nor  was  any  mark  put  upon  tbeiOf. 
and  when  returned  to  Harding  and  Co«  were  re-issued  with- 
out any  mark  to  signify  they  bad  been  before  issued  and  paid. 

Before  the  case  went  to  the  jury,  the  counsel  for  tbe  priso* 
ner  objected,  that  tbe  notes  encbsed  in  thi&  letter  having  been 

eaid,  were  not  promissory  notes  wittiii^  the  statute;  that 
aving  once  been  paid  they  were  not  the  promissory  notes  of 
Harding  and  Co.  till  by  their  act  of  r^issuieg  they  had  again 
Dftade  t&^meelveB  responsiUe. 

On  the  other  hand,  the  difierence  was  pointed  out  between 
this  act  of  parliament  and  2  G.  2.  c.  25.  «.  3,  the  present  act 
not  using  the  words  ^^  secured  thereby  and  remaining  unsatis- 
fied;" ai^  it  was  observed,  that  tbe  notes  in  question  getting 
into  circulation,  equally  bound  Harding  and  Co.  as  any  other 
notes  issued  by  them. 

Graham,  B.,  reserved  the  point  for  the  consideration  of 
the  judges,  and  the  ease  was  left  to  the  jury  on  the  counts  for 
secreting  the  letter  containing  the  two  notes. 

Tbe  jury  found  the  prisoner  guilty. 

In  Trinity  term,  6th  of  June,  1812,  this  case  was  taken 
into  consideration  by  all  the  judges  (except  Qibbs,  J.,)  when 
the  majority  viz.  Lord  Ellenborough,  Mansfield,  C.  J.,  Heathy 
J.,  Grose,  J.,  Graham,  B.,  Wood,  B.  and  Bayley,  J.,  held  tbe 
conviction  right,  that  these  were  promissory  notes  within  the 
meaning  of  the  statute;  Macdonald,  C.  B.,  Thomson,  B., 
Le  Blanc^  J.  and  Chambre,  J.,  were  of  a  contrary  opinion. 

At  the  Old  Bailey  July  sessions,  1812,  Le  Blanc,  J.  de^ 
livered  the  following  opinion  of  the  judges. 

^^  This  was  an  indictment  against  tbe  prisoner  on  the  stu- 
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tute  7  G.  3*  c.  SO.s.  h  charging,  that  he  being  a  person  em- 

{>Ioyed  in  the  buai:iess  relating  to  the  post-office,  viz.  in  facing 
etters  and  packets  brought  to  the  general  post-office  in 
London,  to  b^  from  thence  sent  by  the  post,  xlid  felooionsly 
secrete  a  certain  letter  which  had  been  brought  to  the  post- 
office  in  London,  to  be  sent  by  the  post  from  London  to 
Tarn  worth,  containing  thirty  promissory  notes  of  five  pounds 
each,  which  letter  had  come  to  his  hands  as  such  facer  of 
letters. 

^  It  appeared  in  evidence,  that  this  letter  was  put  into  the 
post-office  in  London  with  three  other  letters,  directed  to  the 
same  persons,  bankers  at  Tamworth,  on  the  17th  of  April, 
1812;  ♦that  the /Ar«e  arrived  at  Tamworth,  in  tlie  [♦235] 
course  of  the  post,  on  the  18th,  bearing  the  post  taiark  of  the 
17th,  but  that  the  fourth  letter  (the  subject  or  the  indictment) 
did  not  arrive  at  Tamworth  until  the  1 9th  of  April,  and  bore 
the  London  postmark  of  the  18th  of  April,  and  on  opening 
it,  was  found  to  contain  only  twenty-eight  notes  of  five 
pounds  each,  whereas  it  ought  to  have  contained  thirty  notes, 
that  number  having  been  proved  to  have  been  enclosed  in  it 
before  it  was  sent  to  the  post-office  in  London.  One  of  the 
notes  missed  was  identified  by  its  number,  viz.  4922,  which 
note  was  proved  to  have  been  tendered  in  payment  by  the 
prisoner  on  the  21st  of  April,  he  having  at  the  same  time 
produced  to  the  tradesman  another  five  pound  note  of  the 
same  Tamworth  bank. 

^  The  jury  upon  the  evidence  produced  upon  the  trial,  were 
satisfied  that  tiie  prisoner  had  taken  the  opportunity  which 
his  employment  in  the  post-office  affi^rded  him,  of  withdraw- 
ing this  letter  from  the  office  on  the  17th  of  April,  the  day  it 
was  put  in,  and  returning  it  into  the  post-office  again  on  the 
18th,  and  in  the  mean  time  of  taking  out  two  of  the  notes 
which  it  contained,  or  at  least  one  of  them,  and  they  accord* 
ingly  found  him  guilty. 

^  There  was  no  doubt  whatever  of  the  guilt  of  the  prisoner 
in  point  of  fact,  nor  that  what  he  did  amounted  to  a  secreting 
the  letter;  but  at  the  trial  an  objection  was  taken  on  behatf 
of  the  prisoner,  that  these  notes  contained  in  the  letter  were 
not  in  point  of  law  promissory  notes  within  the  meaning  of  the 
act  of  parliamrat,  masmuch  as  they  were  promissory  notes 

Cyable  to  bearer,  drawn  by  Harding,  Oakes,  and  Willington, 
nkers  at  Tamworth,  made  payaUe  at  the  banking-house 
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of  Dorriens  and  Cq.  in  London;  which  bad  in  fact  been  paid 
at  the  banking-bouse  in  London,  and  vere  at  the  time 
of  the  felony  charged  to  have   be^n  committed,  in  their 

Eassage  back  to  Tamworth,  for  the  purpose  of  being  reissued 
y  the  bankers  there;  which  those  bankers  had  a  right  to  do 
under  the  revenue  acts,  for  a  certain  time*  The  objection 
was,  that  till  they  reached  the  place  of  their  destination,  viz. 
the  bank  of  Harding,  Oakes,  and  Williogtou  at  Tamworth, 
and  had  been  reissued  by  them,  they  were  to  be  considered 
as  paid  notes  only,  and  of  no  force  or  value  as  promissory 
notes,  and  therefore  not  falling  within  the  meaning  of  the  act 
of  parliament.  And  on  this  objection  the  learned  judge  be- 
fore whom  the  prisoner  was  tried  at  the  last  session  in  this 
[  *236  ]  place  respited  ^judgment,  and  reserved  the  case  for 
the  consideration  of  all  the  judges. 

^^This  case  was  taken  into  the  consideration  of  all  the 
judges,  who  met  and  deliberated  upon  it  in  the  course  of  the 
last  term. 

^^  The  statute  2  G.  2.  c.  25.  which  makes  it  felony  to  steal 
or  take  by  robbery  ampng  other  enumerated  securities  ^  auy 
promissory  note  for  the  payment  of  money,'  uses  the  expres- 
sion, ^  being  the  property  of  any  other  person  notwithstanding 
any  of  the  said  particulars  are  termed  in  law  a  chose  in  action^ 
ana  enacts  that  ^  it  shall  be  deemed  to  be  a  fek>ny  of  the 
same  nature,  and  in  the  same  degree  and  with  or  without 
benefit  of  clergy,  in  the  same  manner  as  it  would  have  been 
if  the  offender  bad  stolen  any  other  goods  of  like  value  with 
the  money  due  on  such  notes,  d^c.  or  secured  thereby  and 
remaining  unsatisfied.^  The  act  of  7  G.  3.  c.  50.  makes  it 
felony  to  secrete  any  letter  or  packet  containing  any  n^de 
(among  other  securities)  but  without  noticing  the  money  se- 
cured thereby,  or  due  thereon  remaining  unsatisfied.  It  a|>- 
peared  to  some  of  the  judges,  that  these  acts  being  made  for 
the  protection  of  property  of  the  same  description,  were  to 
be  continued  as  made  in  pari  materia^  and  that  the  term  ^pro* 
missory  note*  in  each  act  was  to  be  taken  to  mean  promissory 
notes  on  which  the  money  thereby  secured  still  remained  due 
and  unsatisfied  to  the  holder  thereof;  that  such  could  not  be 
predicated  of  these  notes,  the  money  due  thereon  and  secured 
thereby  having  been  paid  already  to  the  holders  thereof  by 
the  bankers  in  London,  who  were  the  agents  of  the  country 
bankers,  and  that  till  they  had  been  again  sent  forth  into  the 
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world  by  the  makers  thereof,  they  were  not  securities  for  mo* 
ney,  nor  was  any  thing  due  thereon. 

"  The  majority  of  the  judges,  however,  are  of  opinion  that 
the  notes  contained  in  this  letter  properly  fall  within  the 
de3cription  of  promissory  notes  mentioned  in  the  act  of  par- 
liament of  the  7  G.  3.  c.  50.,  and  therefore  that  the  prisoner 
was  rightly  convicted. 

**The  notes,  in  point  of  form,  were  strictly  promissory 
Dotes,  they  remain  uncancelled  on  the  face  of  them,  and  as 
against  the  makers  of  them,  the  banking  house  at  Tam  worth, 
they  were  valid  and  obligatory,  so  that  into  whose  ever  hands 
they  might  come,  for  valuable  consideration,  they  would  be  pro- 
ductive and  available  ^against  the  makers  of  them.  [  *237  ] 
And  the  judges  who  entertained  that  opinion  considered  the  act 
of  the  7  G.  3.  c.  50,  as  intended  to  protect  all  valuable  securi- 
ties of  that  denomination  mentioned  in  the  act  which  should 
be  sent  by  the  post,  from  depredation  on  the  part  of  the  per- 
sons employed  by  the  post-office,  that  these  were  valuable  to 
the  possessor  of  them  and  available  against  the  makers  of 
them,  and  fell  within  both  the  word  and  meaning  of  the  act. 

^  The  consequence  is,  that  the  verdict  pronounced  by  the 
jury  on  the  trial  of  this  indictment  at  the  last  session  is  war- 
ranted in  point  of  law,  and  that  judgment  must  be  pronounced 
accordinslv*^' 


Rex  V.  William  Martin  Lolley. 

On  an  indictment  for  bigfamj,  where  the  first  marriage  is  in  Eng^Und,  it  is  not  a  valid  de- 
fence to  prove  a  divnrce  d  vinculo  matrimonii  out  of  Eng^ land  before  the  second  msrriage, 
ibonded  on  ^roands  on  which  a  marriage  cannot  be  dissolved  d  vinculo  matrimonii  in 
England.  The  divorces  and  sentences  referred  to  in  «*3.  of  the  I  Jac,  1.  c.  1 1.  are  divorces 
and  sentences  of  tlie  ecclesiastical  courts  within  the  limHs  to  which  the  1  Jkc,  1  applies. 

THE  prisoner  was  tried  before  Mr.  Baron  Wood,  at  the 
Lancashire  summer  assizes,  in  the  year  1812.  The  indict- 
ment stated,  that  be  on  the  1 8th  of  July,  42  G.  3.  at  Livers 
pool,  was  married  to  Anne  Sevaia,  widow,  and  afterwards 
to  Helen  Hunter,  spinster,  the  said  Anne  bis  former  wife 
being  then  living. 

The  two  marriages  were  proved  to  have  been  duly  solem- 
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nized  at  Liverpool,  and  that  the  first  wife  was  alive  a  week 
before  the  assizes. 

The  prisoner's  defence  was,  that  his  former  wife  had  di- 
vorced him  in  Scotland  before  bis  second  marriage,  and  that 
his  second  wife  when  she  married  him  was  fuUy  acquainted 
with  it;  as  was  also  the  surrogate  who  granted  the  license 
for  the  second  marriage.  These  facts  were  estaUished  ia 
proof. 

The  decree  of  the  commissary  or  consistorial  court  of 
Scotland  under  the  seal  of  the  court  was  produced,  and  duty 
proved  and  authenticated.  It  stated  all  the  proceedings  pre*- 
vious  to  the  decree,  and  the  decree  of  divorce.  It  appeared 
to  be  an  action  instituted  by  Anne  Sugden  (the  maiden  name 
of  the  first  wife)  against  the  prisoner,  stating  a  fact  of  adul- 
tery committed  by  him  in  Scotland,  and  concludes  by  pray*-' 
ing  that  he  be  declared  guilty  of  the  crime  of  adultery,  and 
[  •238  ]  that  he  may  be  divorced  from  her,  *hcr  society,  fel- 
lowship, and  company,  in  all  times;  that  he  may  be  declared 
10  have  forfeited  all  the  rights  and  privileges  of  a  lawful  hus- 
band; and  that  she  may  be  entitled  to  marry  any  free  man  as 
if  she  never  had  been  married,  or  as  if  he  (the  prisoner)  was 
naturally  dead.  It  goes  on  to  pray  alimony,  and  she  swears 
that  there  is  no  collusion  between  her  and  her  husband.  The 
depositions  of  witnesses  to  prove  the  fact  of  adultery  are 
stated;  the  commissioners  then  find  him  guilty  of  adultery, 
and  decree  as  prayed,  repeating  the  terms  before  stated. 

The  deputy  clerk  of  the  commissary  court  of  Scotland, 
proved  that  this  court  held  jurisdiction  of  matters  of  divorce 
m  Scotland,  that  it  has  jurisdiction  throughout  the  whole  of 
Scotland  upon  marriages  and  divorces,  that  there  is  an  ap- 
peal from  it  to  the  court  of  session,  and  that  court  remits  it 
back  to  the  consistory  court,  with  instructions  to  afiirm  or 
reverse  the  divorce;  that  when  an  action  of  divorce  is  insti- 
tuted, the  party  instituting  takes  an  oath,  called  an  oath  of 
calumny,  by  which  the  pursuer  swears  that  he  or  she  believes 
the  facts  stated  in  the  action  to  be  true;  and,  that  there  is  no 
concert  or  collusion  between  the  parties  carrying  on  the  ac- 
tion. The  defendant  does  not  take  any  oath*  The  witness 
said,  that  he  understood  that  this  court  had  authority  to  di- 
vorce parties  residing  in  Scotland,  that  there  was  a  difference 
of  opinion,  whether  forty  days'  residence  in  Scotland  by  both 
parties,  was  necessary  to  give  the  court  jurisdiction,  or  whe- 
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ther^  if  the  ofieoce  is  comaiiUed  in  Scotland  and  the  party 
cited,  resides  there  it  was  sufficient,  without  any  previous 
residence* 

A  solicitor,  who  had  heen  in  practice  in  the  Scotch  eccle- 
siastical court  about  twenty  years,  proved  that  he  was  em* 
ployed  by  Mrs.  Lolley  to  institute  these  proceedings,  and 
that  he  never  saw  the  prisoner  till  the  witnesses  were  ex« 
amincd  on  the  process  of  divorce,  and  had  no  reason  to  think 
there  was  any  collusion  in  the  proceeding*  There  was  a 
defence  by  the  prisoner  denying  the  libel,  and  his  solicitor 
attended  the  examination  of  witnesses.  Mrs.  LoUey  was  in 
Scotland  in  the  month  of  November,  and  remained  there  till 
the  decree  was  obtained,  viz.  on  the  20tb  of  March  following. 

Helen,  the  second  wife  proved  that  she  had  agreed  to  marry 
the  prisoner  if  a  divorce  took  place. 

Raine,  for  the  prosecution,  insisted  that  this  Scotch  divorce 
was  of  no  validity  so  as  to  authorise  a  second  marriage  io 
England,  *and  to  excuse  the  prisoner  from  the  crime  [  *239  ] 
of  bigamy  under  the  third  section  (a)  of  1  Jac.  1.  c.  1 1,  which 
point  the  learned  Judge  reserved  for  the  opinion  of  the  judges. 

Raine  then  insisted,  that  although  there  was  no  collusion  as 
between  Lolley  the  prisoner  and  his  first  wife,  so  as  to  make 
the  divorce  (if  good  in  itself)  void  on  that  ground,  yet  that 
it  had  been  obtained  under  such  circumstances  of  fraud  and 
circumvention  practised  upon  his  first  wife,  and  of  fraud  and 
imposition  upon  the. court  that  pronounced  the  decree,  that 
it  could  not  be  set  up  as  a  bar  to  the  prosecution. 

Evidence  was  then  given,  showing  that  the  prisoner  took 
his  wife  into  Scotland,  that  she  might  be  induced  to  institute 
a  suit  against  him  there  for  his  misconduct;  and  that  he  co- 
habited with  a  prostitute  there,  for  the  very  purpose  of  irritat- 
ing his  wife,  and  furnishing  ground  for  the  divorce. 

Holroyd  for  the  prisoner  mentioned  the  Duchess  of  King- 
stones  case  (ft)  as  t>eing  very  different  from  the  present,  be- 
cause she  obtained  her  divorce  by  collusion,  and  then  set  it 
up  as  her  defence;  whereas  Mrs.  Lolley  did  not  collude  with 
her  husband,  (c) 

(a)  Which  prorideg  that  motbrnf  contatned  in  that  act  **  shall  extend  to  any  peraon  or 
persona  tliat  are  or  shall  be  at  the  time  of  such  marriage  diToroed  by  any  sentenee  in  an/ 
ecclesiastical  conrt,  or  to  ony  person  or  persons  where  the  former  marriage  ahall  be  by 
Mutence  in  the  eeelesiastical  conrt  declared  to  be  void  and  of  no  effect,  nor  to  any  person 
€r  persons  for  or  by  reason  of  any  former  marriage  had  or  made  within  the  age  of  cooaent** 

(&)  1 1  8U  Tr.  262. 

ifi)  Hawk.  P.  C.  c.  49. 
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The  learned  jndge  also  reserved  this  last  point  for  the  con* 
sideration  of  the  judges. 

The  prisoner  was  found  guilty,  subject  to  these  points  re- 
served, and  judgment  was  respited  to  the  following  assizes. 

This  case  was  argued  before  all  the  judges  in  Serjeants' 
Inn  Hall,  on  Monday,  the  7th  of  December,  1812,  by  Broug- 
ham for  the  prisoner,  and  Littledale  for  the  Crown;  when  the 
judges  held  the  conviction  right,  being  unanimously  of  opin- 
ion, that  no  sentence  or  act  of  any  foreign  country  or  state 
could  dissolve  an  English  marriage  d  vinculo  matrimonii^  for 
ground  on  which  it  was  not  liable  to  be  dissolved  ^  vinculo 
matrimonii  in  England,  and  that  no  divorce  of  an  ecclesiasti- 
[  *240  ]  cal  court  was  *within  the  exception  is  s.  3.  of  1 . 
Jac.  I.  c.  IK,  unless  it  was  the  divorce  of  a  court  within  the 
limits  to  which  the  1  Jac.  l.  extends.  The  judges  gave  no 
opinion  upon  the  husband's  conduct  in  drawing  on  bis  wife  to 
sue  for  the  divorce,  because  the  jury  had  not  found  fraud,  (a) 


Kex  D.  Sarah  Maynard. 

Upon  a  trial  oo  the  ooroner^s  inqaest  for  th«  murder  of  a  bastard  childt  a  woraan  may  be 
fi^und  guiltjr  of  concealmeDt  under  the  43  O.  3.  e,  58.  a.  4. 

THE  prisoner  was  indicted  at  the  summer  assizes  for  Kent, 
in  the  year  1812,  for  the  murder  of  a  child,  which  if  bora 
alive  would  have  been  a  bastard. 

The  bill  was  thrown  out  by  the  grand  jury.  The  prisoner 
was  then  arraigned  upon  the  coroner's  inquest,  and  tried  be- 
fore Macdonald,  C  B.  She  was  acquitted  of  the  murder,  but 
the  jury  found  that  she,  by  secret  burying,  endeavoured  to 
conceal  the  birth  of  the  child. 

It  was  suggested  to  the  learned  Chief  Baron  bv  the  bar, 
that  doubts  were  entertained,  whether  where  the  bill  of  indict* 
ment  had  been  returned  ^  not  a  true  bill,''  and  the  trial  pro- 
ceeded upon  the  coroner's  inquest,  the  case  fell  within  the 
provisions  of  the  43  G.  3.  c.  58.  s.3  6c4. 

In  the  latter  part  of  the  third  section  it  is  enacted,  ^  that 

(a)  See  thu  case  cited  in  Torey  o.  Lindaaj,  1  Dow.  Rapw  124 
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all  triab  shall  be  governed  by  the  same  rales  of  evidence, 
&c.  and  shall  proceed  as  in  other  cases  of  murders;''  and  by 
the  fourth  section  it  is  enacted,  ^  that  it  shall  and  may  be 
lawful  for  the  iury,  by  whose  verdict  any  prisoner  charged 
with  such  murder  as  aforesaid^  shall  be  acquitted  to  find  the 
concealment. 

The  word  charged  being  used  generally,  the  learned  Chief 
Baron  conceived  that  it  must  apply  as  well  to  a  charge  by 
inquisition  as  to  a  charge  by  indictment,  but  in  deference  to  the 
doubts  which  were  intimated  to  him  as  existing  upon  the  sub- 
ject, he  respited  the  judgment  and  saved  the  point  for  the 
opinion  of  the  judges, 

*In  Michaebnas  term,  14th  of  November,  1812,  all  [  *241  ] 
the  judges  met  (except  Le  Blanc  J.),  they  were  all  of  opinion 
that  a  ccMPOner's  inquisition  was  a  charge^  and  therefore  the 
prisoner  was  charged  with  nlurder,  so  as  to  justify  the  find- 
ing of  the  concealment  and  consequent  punishment  for  it,  and 
they  held  the  finding  right,  (o)  i 


Hex  V.  Joseph  Baldwin. 

Od  an  indUctoMiit  against  a  receiver  after  conviction  of  the  principal,  it  it  no  objection  to 
the  record  of  conviction  of  the  principal,  that  it  appears  therein  that  the  principal  waa 
aaked  if  he  wag  (not  w)  jrailty;  that  it  does  not  state  iasae  was  joined,  or  how  the  jorors 
wore  returned;  and  that  the  only  award  against  the  principal  is  that  he  be  in  mercy, 
dto.    S.  C.  3  Campb.  365.  3  Leach,  C.  C.  928.  in  naCts. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Baron 
Thomson,  at  the  Monmouth  summer  assizes,  in  the  year 
1812,  upon  an  indictment  which  set  forth,  that  at  the  great 
sessions  held  at  Brecon,  in  and  for  the  county  of  Brecon,  on 
the  7th  of  April,  52  G.  3.,  before  George  Hardinge  and  Abel 
Mosey,  Elsqs.,  Justices  oF  the  great  sessions  for  the  county 
of  Brecon,  one  Isaac  Powell,  otherwise  Ikey,  was  duly  con- 
victed by  a  jury  of  the  country  for  feloniously  stealing  cer^ 
tain  goods  (specifying  them),  the  property  of  David  Thomas; 
and  that  the  prisoner  at  Bedwellty,  in  the  county  of  Mon- 

(a)  See  tame  pouit  in  Rex  ik  Cole,  3  CampU  371.  &  a  3  Leaob,  C.  C.  l(XMk 

31 


341  RUSSBIX  AKD  RTAN^S  CEOWN  CA8B8. 

mouth,  feloniously  received -part  of  the  said  goods  (specifyiug 
theni)  knowing  them  to  be  stolen. 

A  copy  of  the  record  of  conviction  of  Powell  was  pro- 
duced, and  proved  to  have  been  examined  with  the  original 
in  the  custody  of  the  prothonotary  of  the  great  sessions* 
This  copy  of  the  record  set  forth  the  style  of  the  great  ses- 
sions as  stated  in  the  present  indictment,  and  the  indictment 
found  by  the  grand  jury  in  the  common  form  against  Powell 
for  the  larceny,  and  proceeded  thus: — ^^^And  the  said  Isaac 
Powell,  otherwise  I  key,  having  heard  the  said  indictment 
read,  and  being  asked  whether  he  toas  guilty  of  the  felony 
whereof  he  stood  indicted,  or  not  guilty,  saiih  that  he  is  not 
guilty  thereof,  and  prayed  to  be  tried  by  God  and  his  coun- 
try; and  William  Jones,  &c.  (stating  the  jurors'  names), 
good  and  lawful  men  of  the  country  aforesaid,  being  chosen, 
charged,  and  sworn  to  inquire  between  our  sovereign  lord 
the  king  and  the  said  Isaac  Powell,  otherwise  Jkey,  of  the 
£  *242  ]  felony  aforesaid,  do  upon  their  oath  say,  *that  the 
said  Isaac  Powell,  otherwise  I  key,  is  guilty  of  the  felony 
where<^he  stands  indicted,  and  find  the  value  of  the  several 
goods  and  chattels  so  feloniously  stolen,  taken,  and  carried 
away;  to  amount  to  the  value  of  forty  shillings;  and  the  said 
Isaac  Powell,  otherwise  Ikey,  in  mercy ,^'  &lc. 

The  fo'Bowing  objections  were  raised  by  the  prisoner's 
counsel: 

First,  That  though  the  copy  of  the  record  produced  was 
|jiroved  to  liave  been  examined  with  the  original  in  the  cus- 
tody of  the  prothonotary  at  Brecon,  yet  that  it  should  also 
have  been  signed  by  the  prothonotary. 

Secondly, ^liat  no  issue  appeared  to  have  been  joined, 
aiid  therefore  the  principal  could  not  be  said  to  have  been 
convicted. 

Thirdly,  That  the  judges  are  described  to  be  justices  of 
the  great  sessions /or  the  county  of  Brecon^  whereas  by  the 
34  Ac  35  Hen.  8.  c.  26.  the  justices  are  to  be  for  the  shires 
of  Radnor,  Brecon,  and  Glamorgan,  and  should  have  been 
so  described;  and  that  it  was  not  set  forth  how  they  derived 
their  authoritv. 

Fourthly,  That  the  record  sets  forth,  that  the  principal  was 
asked  whether  he  teas  guilty,  not  whether  be  is. 

And  lastly,  That  no  judgment  appears  to  have  been  given 
against  the  principal,  only  that  he  is  amerced* 
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Some  of  these  objections  appeared  to  the  learned  judge  to 
have  no  weight  in  them,  but  he  thought  that  others  deserved 
further  consideration,  and  he  reserv^  them  ail  for  the  opi- 
nion of  the  judges. 

In  Michaelmas  term,  14th  of  November,  1812,  all  the 
judges  met  (except  Le  Blanc  J.,  who  was  absent),  and  held 
the  conviction  right;  and  were  of  opinion  that  none  of  the 
objections  were  valid,  (a) 


♦Rex  V.  Bruce.  [  ♦243  ] 

Held,  that  the  eomminionera  under  the  26  Hen,  8.  c.  15,  are  not  restricted  to  places  which 
are  without  the  body  of  any  county.  When  the  haven,  &c.,  it  within  the  body  of  a 
county,  the  common  law  tribunals  have  also  a  concurrent  jurisdiction.  S.  0. 3  Leach, 
a  C.  1093. 

THE  prisoner  was  tried  and  convicted  before  commis- 
sioners under  the  28  Hen.  8.  c.  15.  (a)  (viz.  Lord  Elien- 
borough  and  Thomson,  B.,)  at  the  Admiralty  sessions  at  the 
Old  Bailey,  in  the  year  1812,  upon  an  indictment  for  murder* 

The  murder  was  committed  in  Milfbrd  Haven,  seven  or 
eight  miles  from  the  river^s  mouth,  or  open  sea,  sixteen  miles 
below  any  bridge  across  the  river;  the  passage  where  the 
murder  was  committed  was  about  three  miles  across,  and  the 
place  itself  about  twenty-three  feet  deep,  and  never  known 
to  be  dry  but  at  very  low  tides.  Sloops  and  cutters  of  100 
tons  were  able  to  navigate  where  the  body  was  found;  and 
nearly  opposite  to  that  place  men  of  war  were  able  to  ride  at 
anchor.  It  appeared  that  the  deputy  Vice  Admiral  of  Pem- 
brokeshire had  of  late  employed  his  water  bailiff  to  execute 
process  in  that  part  of  the  Haven. 

All  the  judges  met  (except  Grose,  J.,^  on  the  23d  of  De- 
cember, 1812,  to  consider,  whether  the  place  where  the 
offence  was  pommitted  was  to  be  considered  within  the  juris- 

(«)  Vide  Hyroan^s  case,  9  East,  P.  C.  783. 

(«>  The  first  section  enacts,  That  all  morders,  &c,  hereafter  to  be  oonimitted  on  or  upon 
the  sea,  or  in  any  other  haven,  rirer,  creek,  or  place  where  the  admiral  or  admirals  have 
or  pretend  to  have  power,  aathority  or  jurisdiction,  shall  be  inquired,  tried,  heard,  deteN 
mined  and  judged,  in  such  shires  and  places  in  the  realm  as  shall  be  limited  by  the  King's 
•on mission  or  commissions,  to  be  directed  for  the  same  in  like  fbrro  and  oonditioo  as  if 
any  each  offence  iiad  been  committed  or  done  in  or  upon  the  land* 
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diction  of  the  commissioners;  and  they  were  unanimously  of 
opinion  that  it  was,  although  it  was  within  the  body  of  the 
county  of  Pembroke,  and  although  the  comman  law  tribunals 
had  a  concurrent  jurisdiction,  (b) 
The  prisoner  was  afterwards  executed. 


[  ^244  ]     ^Rex  V.  David  Jenkins  and  another. 

if  tL  hqOM  is  let  to  A  and  a  wareboiwe  under  the  same  reof,  and  with  an  interaal  oomDia- 
nication  te-the  house,  to  A  and  B;  the  warehouse,  in  an  indictment  for  burglary  cannot 
be  doscribed  as  the  dwelling-house  of  A, 

THE  prisoners  were  tried  and  convicted  before  Mr.  Justice 
Gibbs,  at  the  Warwick  Lent  assizes,  in  the  year  1813,  upon 
an  indictment  for  a  burglary  charged  to  have  been  committed 
in  the  dwelling-hause  of  Josiah  Richards,  at  Birmingham. 

Mrs.  Richards,  it  appeared,  was  the  owner  of  a  dwelling- 
house  and  warehouse,  under  the  same  roof,  and  communica- 
ting together  within;  there  was  also  an  external  door  to  one 
of  the  warehouses. 

The  dwelling-house  Mrs.  Richards  let  to  her  son,  Josiah 
Richards,  the  person  mentioned  in  the  indictment  The 
warehouse  she  Jet  to  her  son  Josiah  and  his  younger  brother 
at  a  separate  rent.  The  two  brothers  carried  on  their  joint 
business  in  the  warehouse.  The  communication  between  the 
warehouse  and  the  dwelling-house  was  constantly  used  by 
Josiah  the  elder  brother.  The  younger  brother  had  no  inte- 
rest in,  or  concern  with,  the  dwelling-house. 

The  prisoners  broke  into  the  warehouse,  and  plundered  it 
in  the  night. 

The  learned  judge  reserved  this  case  in  order  to  have  the 
opinion  of  the  judges,  whether  under  these  circumstances, 
the  prisoners  were  properly  convicted  of  breaking  into  the 
dwelling-house  of  Josiah  Richards. 

In  Easter  term,  15th  of  May,  1813,  at  a  meeting  of  all  the 
judged  (except  Lord  Ellenborough  and  Mansfield,  C.  J.,  who 

(k)  Lord  Goke*s  o^nion  on  this  point  in  3  Inst  113.»  «nd  that  of  the  judges  in  4  iMk 
134, 133,  were  considered  orroneons.    MSS.  Jon. 
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were  absent,)  it  was  unanimously  agreed  that  the  warehouse 
could  not  be  considered  as  the  dwelling-house  of  Josiah 
Richards^  as  laid  in  the  present  indictment,  Josiah  Richards 
holding  the  house  in  which  he  lived  under  a  demise  to  him«- 
selir  alone,  and  the  warehouse  under  a  distinct  demise  to 
himself  and  his  brother*    The  conviction  was  held  wrong. 


*Rex  V.  Samuel  Millard.  [  *245  3 

If  Uw  poMession  of  other  ^ged  instraments  is  offered  in  evidence  to  prove  a  i^nilty  know- 
ledfe,  there  moit  be  re|foiar  evidence  that  such  inttrumente  were  forged;  proof  that  the 
prieoiier  returned  the  mooejr  on  each  an  inttroment,  and  received  the  inetrument  back, 
is  not  sufficient  without  producing  the  instrument  or  duly  accounting  for  ill  non-pro* 
dnctioD. 

THE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
Shrewsbury  Lent  assizes,  in  the  year  1813,  on  an  indictment 
for  disposing  of  and  putting  away,  on  the  27th  of  November, 
1812,  a  5/.  Bank  of  England  note,  knowing  it  to  be  forged, 
with  intent  to  defraud,  £c. 

On  the  27th  of  November,  1812,  the  prisoner  came  about 
six  or  seven  o'clock  in  the  evening  to  the  Red  Lion  publio- 
house  at  Brosely,  kept  by  one  Thomas  Tcdstell;  he  called 
for  some  negus,  and  gave  in  payment  for  the  negus,  and  a 
debt  which  he  also  owed,  a  5^  Bank  of  England  note.  This 
note  was  regularly  produced  in  court,  and  proved  to  be  a 
forgery  throughout. 

When  the  note  was  received  from  the  prisoner  it  was  sent 
to  the  Brosely  bank,  and  on  its  being  presented  to  the  cashier 
of  the  bank  he  perceived  it  was  a  forgery,  and  detained  it. 
The  prisoner,  who  sat  in  the  bar,  inquired  more  than  once 
after  the  note  during  the  absence  of  the  ostler,  who  was  sent 
with  it  to  the  bank.  When  the  ostler  returned  the  prisoner 
was  told  that  he  had  given  a  bad  5/.  Bank  of  England  note; 
he  asked  where  it  was,  he  was  told  at  the  bank. 

It  appeared  that  the  prisoner  was  in  the  habit  of  visiting 
the  public*house  kept  by  Tedstell,  and  that  about  six  weeks 
previous  to  the  time  in  question  he  had  tendered  in  payment 
to  the  waiter  at  that  inn  a  1/.  Leicester  bank«-note,  which 
was  also  sent  to  the  Brosely  bank,  and^  on  inspection,  was 
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returned,  not  being  considered  a  good  note.  The  prisoner, 
on  coming  to  the  house  about  a  fortnight  afterwards,  and  on 
being  informed  that  this  note  was  bad,  changed  it  for  a  good 
note. 

About  twenty  minutes  after  the  5/.  Bank  of  England  note 
in  question  had  been  sent  to  the  Brosely  bank,  and  after  the 
prisoner  had  been  informed  that  the  note  was  bad,  he  applied 
there  for  it,  but  was  informed  by  the  cashier  that  it  could  not 
be  returned  to  him  unless  he  could  say  how  he  came  by  it* 
The  prisoner  said  he  could  not  tell  from  whom  he  had  it^ 
that  he  had  had  it  in  his  possession  for  above  two  months. 
The  cashier  informed  him  it  appeared  a  very  suspicious  thing, 
[  ^246  ]  having  that  note  in  his  possession,  *for  he  under- 
stood that  he  was  the  person  that  had  a- forged  note  before. 
The  prisoner  said,  "  Do  you  mean  the  Leicester  note?** 
The  cashier  replied  he  did,  and  asked  him  what  he  had 
done  with  it;  the  prisoner  said  he  had  paid  it  away  to  a 
person  of  the  name  of  Hartshorn,  at  Brosely;  the  cashier 
said  he  would  try  to  recover  that  note,  and  went  to  Mrs. 
Hartshorn  and  got  the  Leicester  note  from  her  and  showed 
it  to  the  prisoner,  who  said  he  could  not  change  it  then,  but 
would  the  next  day;  the  cashier  told  him  he  would  prevent 
that  note  from  ever  passing  again,  and  immediately  wrote 
the  word  ^  forged''  upon  it,  to  which  the  prisoner  made  not 
the  least  objection. 

On  the  following  day  (28th  November)  the  prisoner  re- 
turned to  the  bank,  and  tendered  a  good  note  in  lieu  of  the 
Leicester  note,  upon  which  the  cashier  gave  him  the  Lei- 
cester note  with  the  word  "  forged''  written  on  it;  after  the 
prisoner  had  it  he  returned  it  to  the  cashier,  and  desired  him 
to  burn  it;  the  cashier  did  not,  but  gave  it  back  to  the  pri- 
soner. On  the  prisoner's  applying  for  the  5/.  Bank  of  Eng- 
land note,  he  said  he  had  discovered  of  whom  he  took  it; 
that  he  had  it  from  his  brother  in  payment  of  35/.,  and  that 
it  would  be  a  great  hindrance  to  him  if  the  cashier  would 
not  return  it  to  him;  that  he  might  send  it  to  his  brother  to 
Birmingham  to  get  it  changed,  and  said,  if  the  cashier  would 
return  him  the  note  he  might  write  forged  upon  it;  but  the 
cashier  refused  to  return  the  note.  The  cashier,  on  his 
cross  examination,  admitted  that  the  prisoner  might  easily 
have  taken  or  snatched  the  note  out  of  his  hands,  and  might, 
probably,  have  had  it  in  his  own  hands  during  their  convert 
sation. 
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It  further  appeared,  that  the  prisoner  slept  at  the  Red 
Lion  Inn,  Wolverhampton,  on  the  4th  of  July,  1812,  and  on 
the  following  morning  he  gave  a  *2L  Bank  of  England  note  to 
pay  his  reckoning;  this  note  was  taken  to  the  bank,  and,  on 
examination,  appeared  to  be  a  bad  one;  it  was  produced  at 
the  trial,  and  proved  to  be  a  forgery  throughout.  It  was 
also  proved  that  the  prisoner  was  at  the  White  Hart  Inn, 
Iron  Bridge,  Cole  Brooke  Dale,  the  latter  end  of  November, 
1812,  and  there  tendered  a  5/.  Bank  of  England  note  for  his 
reckoning,  which  jnote  had  also  been  returned  as  bad,  but 
was  not  produced  at  the  trial,  the  prisoner  having  subse- 
quently changed  it.  It  was  further  proved,  that  the  prisoner, 
in  the  same  month  of  November,  paid  a  blacksmith,  at  Cole- 
brook  Dale,  a  21.  Bank  of  ^England  note  for  a  bill  [  *247  ] 
due  to  him,  which  note  was  afterwards  returned  to  the  black- 
smith as  being  a  bad  one;  and,  on  its  being  taken  to  the  pri- 
soner he  exchanged  it  for  two  good  notes;  it  did  not  appear 
whether  the  2L  Bank  of  England  note  paid  to  the  blacksmith 
was  a  forgery,  it  not  being  produced  in  court.  . 

The  prisoner's  counsel,  at  the  close  of  the  case  for  the 
prosecution,  objected,  that  in  a  charge  of  disposing  of  a  bank 
note  knowing  it  to  be  forged,  it  was  no  evidence  of  the  pri- 
soner's guilty  knowledge^  that  in  the  multitude  of  country 
notes  in  circulation,  he  had  had  in  his  possession,  and  passed 
six  weeks  before,  a  forged  I^icester  note. 

The  learned  judge  admitted  the  evidence,  not  thinking  it 
material  whether  this  bad  paper  which  he  put  off  a  few  weeks 
before  wns  a  promissory  note  of  one  description  or  another; 
but  doubting  whether  the  evidence  sufficiently  proved,  as 
against  the  prisoner,  that  the  Leicester  note,  and  the  5/.  and 
2/.  Bank  of  England  notes  which  he  passed  at  Colebrooke 
Dale  were  forged,  the  learned  judge  respited  the  prisoner's 
sentence,  in  order  to  take  the  opinion  of  the  judges  on  both 
these  points. 

In  Easter  term,  1 5th  May,  1813,  at  a  meeting  of  all  the 
judges  (except  Lord  Ellenborough  and  Mansfield  C.  J.),  it 
was  the  unanimous  opinion,  that  in  this  case  evidence  had 
been  left  to  the  jury  as  of  forged  bills  uttered  by  the  prisoner 
on  other  occasions  which  were  not  proved  to  have  been  forged, 
and  that  the  prisoner  should  be  recommended  to  mercy. 

Some  of  the  judges  seemed  to  think,  that  if  those  bills  had 
been  clearly  proved  to  have  been  forged  bills,  yet  being  bills 
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of  a  different  description  and  denomination  from  that  on 
which  he  was  indicted,  they  ought  not  to  have  been  given  in 
evidence;  and  some  seemed  to  doubt,  too,  whether  the  dis- 
tance of  time  was  not  too  great,  (a) 


[  *248  ]       *Rex  v.  Badcock  and  others. 

Held,  that  a  person  who  bad  been  bonvicted  of  grand  larceny,  eentenoed  to  transportfttuni 
for  seTcn  years,  confined  in  the  halks  and  discharged  at  the  end  of  seven  yean,  was  a 
oompelent  witness,  such  oonfinemcnt  operating  as  a  statute  pardon;  and  that  having 
escaped  twice  during  such  confinement  for  a  few  hours  each  time,  did  not  destroy  tho 
effect  of  it 

THE  prisoners  were  tried  for  forgery  at  the  Old  Bailey 
July  sessions,  in  the  year  1813,  before  Mr.  Justice  Bay  ley, 
present  Mr.  Justice  Gibbs. 

One  James  Richardson,  a  witness  for  the  prosecution,  was 
o1]jected  to  on  the  following  grounds:  he  had  been  convicted 
for  grand  larceny,  sentenced  to  transportation  for  seven  years, 
confined  in  the  hulks,  and  discharged  at  the  expiration  of  the 
seven  years.  But  it  appeared  that  during  that  period,  he 
once  made  his  escape  before  dinner,  and  was  brought  back 
early  the  next  morning;  and  at  a  subsequent  time  he  escaped, 
and  was  brought  back  within  an  hour.  He  had  some  pun- 
ishment inflicted  on  him  each  time  for  so  escaping. 

It  was  insisted  on  the  part  of  the  prisoner,  that  the  com- 
petency of  the  witness  was  not  restored,  because  he  had  not 
sufferer!  the  full  punishment  imposed  by  his  sentence. 

Bayley  and  Gibbs  Js.,  thought  that  his  competency  was 
restored,  and  admitted  him  accordingly;  but  as  it  was  a  ques- 
tion of  general  importance,  they  reserved  the  point  for  the 
opinion  of  the  judges. 

Mr.  Justice  Gibbs  added  to  the  statement  of  the  case  for 
the  opinion  of  the  judges,  the  following  observations. 

By  24  G.  3.  c.  56.  $.  9.,  the  time  during  which  a  prisoner 
^halt  be  confined^  under  sentence  of  transportation,  is  to  be 
reckoned  in  discharge  or  part  discharge,  or  satisfaction  of 
the  term  of  his  transportation. 

If  in  this  case,  the  time  for  which  the  prisoner  was  absent 

(a)  Sed  qumrtf  Whether  these  fire  not  chiefly  subjects  of  obserration*    MS.  Jad. 
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when  be  eaceped  w  not  to  be  reckoned  as  a  part  of  iiis  confine* 
ment,  be  ought  not  to  have  been  discharged  until  that  defi- 
ciency of  time  had  been  made  up. 

By  the  eleventh  section  of  the  24  G.  3.  c.  56*9  the  overseers 
of  the  places  of  confinement  are  required  to  make  returns 
upon  oath  every  term«  of  the  names  of  every  person  under 
their  custody,  their  offences,  &c«  die.,  and  the  names  of  those 
who  shall  have  died  or  shall  have  escaped  (which  must  mean 
permanently  ^escaped),  or  have  been  iaw/uliy  dis^  [  *249  } 
charged  from  the  same. 

As  Richardson  was  discharged,  and  the  overseer  must  have 
returned  his  name  upon  oath  as  lawfully  discharged,  must  it 
not  be  presumed  after  this,  that  the  deficiency  of  time  was 
made  up  before  he  had  his  discharge,  supposing  this  to  have 
been  necessary? 

Gibbs,  J.,  stated  that  he  added  this  latter  doubt,  because 
as  the  witness  was  never  absent  for  the  whole  day,  perhapi 
there  was  no  such  absence  as  the  law  would  reauire  to  be 
made  up,  for  be  was  in  confinement  some  part  of  every  day 
during  the  term  of  seven  years. 

In  Trinity  Term,  1813,  all  the  judges  (except  Heath,  J., 
and  Dampier,  J.,,  who  were  absent,)  met,  and  agreed  that 
Richardson  was  a  competent  witness;  that  suffering  seved 
years  on  board  of  die  hulks  in  execution  of  his  sentence  of 
seven  years*  transportation^  operated  as  a  statute  pardon} 
and  that  the  two  escapes  on  which  he  was  so  immediately 
brought  back  and  served  out  the  remainder  of  his  term,  did 
not  &stroy  tbe  effect  of  it.. 


1^  V.  William  Badcock,  Robert  Brady  and  Silvester 

Hill. 

If  several  plan  the  uttering  of  a  fbrfed  order  for  payment  of  money,  and  it  la  uttered 
•etordinflv  by  one  in  tlie  abaenee  ctt'tlMOtlMfB,  the  aetnal  nitertr  ia  alone  the  principaL 

THE  prisoners  were  tried  before  Mr.  Baron  Gfaham,  aft 
dte  Old  Bailey  June  sessions,  in  the  year  18 1 3^  on  an  indict- 
ment, the  first  count  oi  which  charged  them  with  forgin;f 
and  procuring  to  be  forged^  on  the  5th  of  September,  I81!2^- 
aaiofder  for  the  payment  of  money^of  the  leoor  fdtUowing>-««' 
32 
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''  London,  4  Sept  1812. 
^  Messrs*  Robarts  &l  Co.,  pay  2390  or  bearer,  five  hundred 
and  ninety  pounds* 

^^  Magnay  and  Pickering,  Priest  Street* 

•*£590?' 


with  intent  to  defraud  Magnay  and  Pickering, 
[  *250  ]    *Tbe  second  count  charged,  that  they  did  dispone  ^ 
and  put  away  the  forged  order  with  the  Uke  intent,  knowing 
it  to  be  forged. 

The  evi&nce  of  the  forgery  affected  all  the  three  prisoners 
but  proved  the  forgery  to  have  been  committed  at  Chelsea* 
out  of  the  city  of  London. 

An  accomplice  (of  the  name  of  Richardson,)  proved  that 
several  meetings  had  taken  place  between  himself  and  the 
three  prisoners,  and  Cook,  another  accomplice  and  witness 
lor  the  Crown,  at  which  meetings  a  plan  was  formed  of  effect- 
ing the  forgery  by  getting  genuine  drafts  and  copying  them. 
This  task  was  assigned  to  Hill.  It  was  understood  that  he 
was  not  to  be  present  at  the  uttering  of  the  forged  drafts. 
f  On  Friday,  the  4th  of  September,  1812,  Richardson  (the 
accomplice,  received  several  forged  drafts  from  Cook  at  his 
house  in  Chelsea.  On  the  same  day,  Richardson  went  with 
Cook  and  Badcock  to  the  Horns  Tavern,  Doctors'  Commons, 
where  it  was  agreed  between  them  that  various  forged  drafts 
should  be  uttered,  and  that  they  should  meet  the  next  day, 
September  the  5th,  at  the  Horns  Tavern. 

The  next  day  Richardson  met  Brady,  Badcock  and  Cook, 
at  the  Horns.  They  then  agreed  that  the  draft  for  590/., 
mentioned  in  the  indictment,  should  be  presented  by  Badcock, 
and  they  arranged  a  plan  for  that  purpose,  as  well  as  for  the 
uttering  of  other  forged  drafts.  It  had  been  previously 
agreed  that  Badcock  and  Richardson  should  be  the  persons 
to  utter  the  forged  drafts.  Brady  and  Cook  then  departed 
for  the  Margate  Coffee  House;  Richardson  went  with  Bad- 
cock to  Wood  Street,  and  in  the  way  there  he  gave  the 
forged  notes  to  Badcock;  Badcock  delivered  the  forged  draft 
in  question  to  a  porter,  whom  he  had  never  seen  or  known 
before,  and  desired  him  to  present  it  at  the  house  of  Robarts 
ti  Co.  for  payment.  Richardson  followed  the  porter  to 
Robarts  &  Co.,  and  went  into  the  banking  house  under  the 
pretence  of  changing  some  country  bank  notes;  but  in  truth 
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to  prevent  discoTery  in  case  the  draft  should  not  be  paid^ 
by  giving  timely  notice  to  Badcock.  The  draft  was  paid  by 
Rotarts  Ac  Co.9  and  Badcock  received  the  money  from  the 
porter,  590A 

This,  and  other  sums,  amounting  to  3,800/.,  were  divided 
into  five  shares.  Badcock  retained  three  shares  for  Brady^ 
Hill  and  himself. 

*There  was  no  evidence  that  Brady  received  from  [  251  ] 
Badcock  his  reserved  share. 

It  was  proved  that  Hill,  at  the  time  of  disposing  of  the  draft, 
was  ill  at  Brighton,  and  was  not  present  on  the  5th  of  Sep- 
tember at  the  Horns  tavern.    He  was  acquitted. 

The  counsel  for  Brady  also  argued  for  bis  acquittal  on  the 
authority  of  Soares  and  Atkinson's  case,  (a) 

The  doubt  was  whether  the  words  of  the  45  G.  3.  c.  89. 
following  those  of  the  15  G.  2.  c.  13.  which  apply  to  bank 
notes,  viz.  ^*  offer,  dispose  of,  and  put  away,'^  admit  of  a  larger 
or  different  construction  from  that  of  the  words  ^  utter  and 
publish,''  in  the  former  acts. 

Under  Mr.  Justice  Grose's  direction  Badcock  and  Brady 
were  convicted,  reserving  for  the  opinion  of  the  judges,  the 
doubt  which  had  arisen  as  to  whet  tier  Brady  upon  this  evi- 
dence could  be  convicted  as  an  utterer. 

In  Trinity  term,  26th  of  June,  1813,  present  Lord  Ellen* 
borough,  Macdonald  C.  B.,  Heath  J.,  Thomson  B.,  Le  Blanc 
J ,  Chambre  J.,  Graham  B.,  Wood  B.,  Bayley  J.,  and  Gibba 
J«,  the  conviction  of  Brady  held  bad,  und  voce. 


Bex  V.  Edmund  Birkett  and  Robert  Brady. 

A  bank  pout  bill  caniiol,  in  an  indictment  fbr  forginr  or  uttering,  be  deicribed  ai  a  bill  of 
ezohange;  but  it  may  be  deeeribed  as  a  &anlr  bill  of  exchange.  Dincharging  an  indone* 
ment  and  inaerting  another  may  be  deaeribed  aa  altering  an  indoraement  An  aooooi. 
pliee  doea  not  require  conftrmatkm  aa  to  the  peraon  oliafged,  provided  lie  ia  eoDfirmad  m 
the  partienlara  uf  hia  ator j. 

THE  prisoners  wore  tried  before  Mr.  Baron  Graham,  at 
the  Old  Bailey  sessions,  in  the  year  1613,  on  an  indictment 

la)Sufra.  S5. & C 2 East, F. C. 974. 
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ebarging  that  the  prisoner  Birkett^  in  Middlesex^  had  in  his 
possession  a  certain  bill  of  exchange^  (b)  (setting  it  out),  and 
that  he  feloniously  made,  forged,  and  counterfeited,  &c.  upon 
the  said  bill  of  exchange,  a  certain,  false,  forged,  and  counter- 
feited indorsement;  and  that  the  prisoner  Brady  before  the 
[  ^252  ]  said  felony  and  forgery  was  done  *and  committed 
did  feloniously  incite,  counsel,  move,  cause,  and  procure  the 
:8aid  Birkett  to  do  and  commit  the  said  felony  and  forgery, 
against  the  statute,  and  against  the  peace,  &c.,  with  intent  to 
defraud,  6ic. 

There  were  other  counts  for  uttering  the  said  bill  with  a 
forged  indorsement.  And  other  similar  counts  stating  it  to 
be  certain  bank  bill  of  exchange.  The  bill  as  set  forth  in  the 
indictment  was  a  bank  post  bill. 

The  prisoners  were  both  convicted. 

At  a  meeting  of  the  judges  in  Trinity  term,  1S13,  Graham 
-B,  stated  the  case  to  them  verbally,  not  having  reserved  a 
case,  or  sent  round  to  the  judges  any  written  statement.  And 
the  judges  were  of  opinion,  that  a  bank  past  bi/l  might  properly 
be  described  as  a  bank  bill  of  exchange,  though  as  a  bill  of 
exchange  generally  it  could  not.  They  were  also  of  opinion 
that  discharging  one  indorsement  and  inserting  another,  or 
making  it  thereby  a  general  instead  of  a  special  indorsement, 
was  altering  an  indorsement.  They  also  thought  that  an  ac- 
complice did  not  require  confirmation  as  to  the  person  he 
charged,  if  he  was  confirmed  as  to  the  particulars  of  his  story. 

The  judges  therefore  were  of  opinion  that  those  counts  in 
the  indictment  which  stated  it  to  be  a  bill  of  exchange  were 
not  supported,  but  that  the  latter  counts  which  stated  it  to  be 
a  bank  bill  of  exchange  were  supported;  and  that  upon  those 
counts  the  conviction  was  right.  But  Brady  being  charged 
in  those  counts  as  an  accessary  before  the  fact  at  common 
law  only,  and  the  statute  (a)  not  depriving  such  accessary  of 
<^l6i*gy9  they  thought  Brady  only  liable  to  a  year's  imprison- 
ment, (a) 

{h)  See  9  O.  S.  «.  95.  «.  1.  and  45  G.  3.«.  89.«.  1.  ^9. 

(a)  15  0, 9,  0. 13.«.  11.  Bat  this  act  does  not  mention  persoiif  who  ahall  eanae  or  pracara 
tho  foot  to  be  done,  nor  does  the  45.  G,  3.  e.  89.  a.  1.  or  a.  9.  carry  it  forthcr. 

(6)  The  form  of  the  bill  was  na  fbllowa:— ^  At  feven  days*  ajght  T  promise  to  paj  this 
-my  aalfl  bill  of  aiehani^**  whksh  in  properly  only  a  promissory  note;  but  the  15  O.9.  e.  13. 
sentioning  **  B^nk  nolas.  Bank  tUU  tf  •xehangt^*  ^.c,  seems  to  gife  these  Bank  post  bills, 
that  denomination  of  Bank  bills  of  exchange,  aj  there  are  no  other  Bank  bills  answering 
that  descripUoQ,  MS.  Jun. 
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♦Rex  V.  Thomas  Howell  and  John  Taylor. 

Upon  tn  indictment  fur  the  mindeme&nor  under  the  29  O.  3.  e.  58.  the  pnni«hnient  fhouM 
be  fine  impriaonment,  or  whipping  imprisonment  and  fine,  oi'  imprisonment  and  whip* 
pinif  cannot  bo  inflicted. 

THE  prisoners  were  tried  and  convicted  before  Mr.  Jus- 
tice Bayiey,  at  the  summer  assizes  for  the  county  of  Salop, 
in  the  year  1813,  of  receiving  goods  stolen  by  persons  un- 
known. 

Sentence  of  two  years*  imprisonment  and  whipning  was 
pronounced  upon  them  by  the  learned  judge,  but  as  tne  statute 
22  G.  3.  c.  ^.,  under  which  they  were  sentenced,  in  specify- 
ing the  punishment  to  be  inflicted,  uses  the  terms  ^'  fine,  im- 
prisonment, or  whipping,"  the  learned  judge  thought  it  ques- 
tionable whether  a  sentence  of  imprisonment  and  whipping 
could  be  sustained,  and  ordered  the  sentence  to  be  altered  to 
imprisonment  only. 

The  learned  judge  having  stated  this  point  for  the  opinion 
of  the  judges,  in  Michaelmas  term,  13th  of  November,  1813, 
eleven  of  the  judges  met,  and  they  were  unanimously  of  opinion 
that  the  word  or  could  not  be  read  and;  consequently  both 
imprisonment  and  whipping  could  not  be  inflicted. 


Rex  V.  John  Hind. 

On  an  indict  mcnt  for  bijfamj,  if  the  first  marria|re  was  bj  banns,  it  is  no  objection  that 
the  parties  did  not  reside  in  the  parish  where  the  banns  were  published  and  the  marriage 
celebrated. 

THE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at 
the  summer  assizes  for  the  county  of  Durham,  in  the  year 
1813,  upon  an  indictment  for  bigamy. 

The  first  marriage  was  in  Yorkshire,  and  took  place  in 
April,  1812.    The  second  was  at  the  parish  of  Houton-le- 
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Spring,  in  the  county  of  Durham,  in  December,  1812,  the  first 
wife  being  then  living. 

A  doubt  arose  upon  the  validity  of  the  first  marriage,  under 
the  following  circumstances: — 

The  parties  resided  in  the  parish  of  Marrick,  in  the  county 
of  York.  The  parish  church  of  Marrick,  at  the  time  of  pub- 
[  *254  ]  lishing  *the  banns  and  celebrating  the  marriage, 
was  under  repair,  and  wholly,  or  in  a  great  measure,  unroofed, 
and  no  service  was  performed  there.  The  banns  were  there- 
fore published  at  the  church  of  Grinton,  the  parish  adjoining 
to  Marrick,  and  the  marriage  was  also  celebrated  atGrinton« 

The  proofs,  in  all  other  respects,  were  sufficient,  and  the 
prisoner  was  convicted  and  received  sentence;  but  as  the 
statute  makes  no  express  provision  for  the  publication  of 
banns  and  the  celebration  of  marriages  under  such  publica- 
tion elsewhere  than  in  the  parishes  where  the  parties  reside 
(except  when  such  residence  is  in  extra-parochial  places),  the 
learned  judge  reserved  the  case  for  the  opinion  of  the  judges 
upon  the  question  of  the  validity  of  the  first  marriage,  and 
referred  to  26  G.  2.  c.  33.  s.  1.  b.  &  8. 

In  Michaelmas  term,  13th  of  November,  1813,  eleven  of 
the  judges  met  (one  seat  being  vacant  in  the  Contmon  Pleas), 
when  they  all  agreed  that  the  tenth  section^  (a)  of  the  act, 
which  had  not  been  adverted  to,  put  an  end  to  the  doubt,  and 
that  the  conviction  was  right. 

(a)  The  wordf  of  whioh  Beciion  are.  That  after  the  solcmnlMtion  of  anj  marria|;e,  ander 
a  publication  of  bannt,  it  shall  not  be  neoeMary  in  a upport  of  lacb  marria^  to  give  anj 
proof'of  the  actual  dwelling  of  the  parties  in  the  reapcotive  parishes  or  ohapelries  wherein 
the  banns  of  matrimony  were  published;  or  where  the  marriage  is  bylioense,  it  shall  not 
be  neoeAsary  to  give  any  proof  that  the  usual  place  of  abode  of  one  of  the  parties  lor  the 
apace  of  four  weeks,  aa  aforesaid,  was  in  the  parish  or  chapelry  where  the  marriage  was 
fldemnised;  nor  shall  any  evidence  in  either  of  the  said  cases  bo  received  to  proTo  tbe  ooii* 
trary  in  any  suit  touching  the  validity  of  such  marriage. 
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*Rex  V.  Thomas  Ricketts  Ljon. 

A  power  of  attorney  is  a  deed  within  the  meaning  of  the  2  6F.  2l  c.  35.  «.  1 .  Forflrin);  a  deed 
IS  within  this  statate,  though  there  may  have  been  aubecquent  directory  provisions  by 
statnte,  that  instruments  lor  tlie  parposo  of  each  forged  deed,  shall  be  in  a  particular 
lbrm«  or  sliall  comply  with  certain  requisites,  and  ttie  fbrged  deed  is  not  in  that  form,  or 
does  not  comply  with  those  requisites,  for  the  directory  provisions  do  not  make  the  deed 
(though  out  of  the  form  prescribed,  and  without  the  requisites)  wholly  void. 

THE  prisoner  was  tried  before  Lord  Ellenborougb,  pro- 
sent  Mr.  Baron  Thomson,  and  Mr.  Justice  Cbambre,  at  the 
October  sessions  at  the  Old  Bailey,  in  the  year  1813,  and 
was  capitally  convicted  for  forging  a  power  of  attorney  of 
one  John  Orinsby,  a  midshipman  in  His  Majcsty^s  service. 

The  indictment  which  contained  ten  counts  (in  several  of 
which  the  power  of  attorney  was  set  out  at  length),  charged 
in  some  of  them  the  forgery  to  have  been  committed  ^  in 
order  to  receive*^  certain  prize-money  then  due  to  A.  B.  (which 
are  the  words  describing  the  offence  in  31  G.  2.  c.  10.  s. 
24.,  (a)  and  9  G.  3.  c.  30.  s.  5.)  (b)  In  other  county  it 
described  the  offence  to  have  been  committed  ^^  in  order  to 
receive  certain  prize-money,  &c.  with  intent  to  defraud*^  cer- 
tain persons  by  name,  which  are  words  which  first  occur  in 
9  G.  3.  c.  30.  8*  6.  (c)  not  having  been  included  in  the  de- 
scription of  the  offence  in  31  G.  2.  c.  10. 

(«)  The  31  0^  3.  c.  10. «.  94  onactt.  That  whoever  ahall  forge  or  ooonterfeit,  tfiiy  UUtr 
wf  9Ummty^  bill,  ticket,  oertiBcate,  aasii^niiient,  laat  will,  or  any  other  power  or  authority 
what«ie¥er,  tJi  order  to  receive  any  wagee,  or  other  allowaneea  of  money  or  priie-mooey 
due,  or  aapponed  to  be  doe,  to  any  officer  or  leainan,  or  other  peraon  who  iias  aerved  or 
been  adppoaed  to  have  aerved  on  in  any  ahip  of  Hia  Majeaty,  Ste,  every  aiich  peraon  ao 
ofibndiDg,  beinf  thereof  lawfully  eonvieted,  ahall  be  adjudged  guilty  of  i'elony,  and  aoffer 
death  aa  a  felon  without  benefit  of  clergy. 

(k)  Which  anthoriaea  the  treasurer,  comptroller,  aurvcyor,  clerk  of  the  acta,  or  any  com* 
niasaoner  of  tho  navy  (or  the  time  being,  from  time  to  time  in  all  placea  whatsoever,  to  do, 
perform,  exercise,  and  execute  the  office  and  doty  of  a  justice  of  the  peace  to  all  intents 
nd  purpoaea  whatsoever,  in  causing  any  person  or  persons  who  shall  be  charged  with 
Ibrging  or  oounterleiting,  or  procuring  to  be  forged  or  counterfeited  any  leUer  of  «lforji«y. 
Mil,  ticket,  certificate,  assignment,  last  will,  or  other  power  or  authority,  or  with  uttering^. 
Ste,  the  aame  aa  true,  tn  order  to  reeeioe  ony  losges,  pay,  or  other  allowance  due  to  any 
officer,  aeaman  or  other  person  who  is  or  has  bm,  or  shall  hereafter  be  in  the  ser? ice  of 
His  Majesty,  his  heirs  or  successors. 

(e)  Which  enacts.  That  if  any  person  shall  utter  or  publiah  aa  true  any  false,  Ibrged,  or 
eoanterieited  letter  of  attorney,  bill,  ticket,  certificate,  aavignment,  laat  will,  or  any  other 
power  or  authority  whatsoever,  tn  srdrr  to  receive  any  wages,  pay,  or  other  allowtnoo  of 
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*Thc  indictment  also  contained  counts  for  forging  a  deed, 
generally  within  the  2  G.  2.  c.  25.  (a) 

The  proof  was  complete  in  all  necessary  circumstances, 
provided  the  power,  it  genuine,  would  not  be  wholly  void, 
under  the  45  G.  3.  c.  72.  s.  92.  (6),  which  point  was  sug- 
gested for  the  opinion  of  the  judges  by  Mr.  Jervis,  the  atten- 
tion of  the  court  not  having  been  drawn  to  this  statute  by 
any  of  the  counsel  at  the  trial. 

The  statute  26  G.  3.  s.  63.  s.  1.  (c)  has  prescribed  certain 
[  *257  ]  necessary  •forms  to  be  pursued  in  order  to  render 
the  powers  of  attorney  of  petty-officers  and  seamen  valid. 
AH  which  forms  had  been  observed  in  the  power  in^queblion, 
except  one,  viz:  the  specification  in  the  body  thereof*^  of  the 
number  at  which  the  maker  of  such  power  stands  upon  the 
King^s  book,^^  but  which  specification  had,  prior  to  the  execu- 

nonej,  or  prizc-monej  dae,  or  rappoacd  to  be  dae,  to  any  oflScer,  or  learoaD,  or  other  per. 
•ofl  who  hat  realty  aerred  or  waa  auppoaed  to  have  aerved,  or  who  ahalt  hereafter  aenre  or 
be  aopposed  to  huvc  aerved  on  board  of  any  ahip  or  veasel  of  Hta  Majesty,  bia  bcira  or  auc* 
oeaaora,  toUk  intent  to  defraud  any'  pernn^  knowing*  the  aame  to  be  falae,  Ibrgred,  &c 
•very  aueb  peraon  beinjp  tboreof  lawfully  convicted,  ahali  be  deemed  gailty  of  fclony*  and 
■hall  auffur  death  aa  a  kIod  without  benefit  of  clerfry.   . 

(a)  The  3  0, 9.  c.  35.  a.  1.  (revived  and  made  perpetual  by  9  O.  3.  e.  18.)  ehacta.  That 
if  any  peraon  after  the  3dtb  of  June,  1799,  aliall  fidaely  make,  forge,  or  countoHeit,  or' 
omae  or  procure,  &c^  or  willingly  act  or  aasiat  in,  &&,  any  deed^  will,  testament,  boad, 
writing  obligatory,  bill  of  exchange,  or  promiaaory  note  fbr  payment  of  money,  indone* 
nent,  or  aaaigament,  on  any  bill  of  eichange  or  promtafory  note,  or  any  acquittance  or 
receipt  either  for  money  or  goods,  with  intention  to  defraud  any  person  whatsoever,  or 
ahalt  alter  or  publish  aa  true,  Slc^  knowing,  &&,  then  every  auch  person  being  thereof 
lawfully  convicted,  according  to  doe  oourae  of  law,  ahall  be  deemed  guilty  of  felony  and 
auffer  death  aa  a  felon  without  benefit  of  clergy. 

*  (6)  The  45  O.  3.  e.  73.  a.  93.  to  prevent  frauda  and  hnpeaitions,  enacts.  That  all  aharei 
of  prize  and  bounty-money  due  and  to  become  due  to  petty  officera,  aeamen,  roarinera,  and 
soldiers,  shall  be  paid  by  the  sgent  or  treasurer  of  Greenwich  Hospital,  and  the  clerka  of 
the  clieque  of  the  aaid  hoapital,  or  hia  chief  clerk,  to  the  persona  entitled  thereto^  or  per- 
aooa  aothoriaed  by  any  order  to  receive  the  aame,  which  order  ahall  apecify  the  name  of 
the  prize  or  prizes  together  with  the  name  of  the  ahip  or  abipa  by  which  aoch  prize  waa 
Uken,  and  ahall  contain  a  ftill  deacription  of  the  peraon,  aigned  by  the  oaplain  and  one 
dther  aigning  officer  of  the  atiip,  and  afaall  be  in  the  Ibllowing  form;  **  At  one  day*a  aighl- 
pay  to  A.  Bi  or  hia  order,**  dtc. 

S.  131.  Kecitea  ^i  G.  ^  c  10.  a.  94  and  9  O.  3.  c,  30.  a.  fi,  and  doobta  whether  the 
puniahment  inflicted  by  theae  acta  done  with  intent  todofl«nd  t  oorporation,  re-«naeli' 
tfaeae  daoseii,  and  makea  it  felony  witlmot  clergy,  to  do  the  act,  i.  e.  among  other  things 
to  forge  «  letter  ofott^mey  to  receive  prtMe-mMey  wUk  tnfanf  fa  defraud  a  eorporoHon, 
'  (e)  By  which  it  is  enacted.  That  no  letter  of  attorney,  of  a  petty  offioer,  ^tc.  in  order  t» 
empower  any  person  to  receive  any  wages,  pay,  or  allowanoea  of  money  of  any  kind  doe 
or  to  grow  due  for  sooh  servioe,  shall  be  valid,  nnleaa  audi  letter  of  atftomey  be  mado 
Mveoable;  and  no  letter  of  attorney  or  will  made  by  any  petty  officer  or  seaman  in  the 
aervice  of  His  Majesty,  his  heirs,  or  successors,  whereby  any  wagea,  pay,  nriM  money,  or 
nlk>wanoe  of  money  of  any  kind  ia  authorised  to  be  reoeived  or  bequeathed,  ahall  be  good 
and  valid,  and  sufficient  for  the  purpose,  unless  such  power  of  attorney  ahall  be  attested- 
by  the  captain  of  the  ahipi  and  sp<icifv  in  the  body  of  it  the  name  of  the  ahip^  and  aiao 
the  number  at  which  the  maker  or  aoch  will  or  letter  of  attorney  atanda  upon  the  ahip's 
b«>k,**&o. 
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tion  of  the  forged  power  in  question,  been  rendered  unneces- 
sary by  the  49  G.  3.  c.  108.  s.  1.  (a) 

The  45  G.  3.  c.  72.  s.  92,/or  preventing  the  frauds  and 
iifnpositiond  practised  upon  petty-officers,  seamen,  marines 
and  soldiers  as  to  their  prize  and  bounty  moneys,  in  conse- 
quence of  their  having  improvidently  and  without  sufficient 
consideration  for  the  same,  executed  powers  of  attorney; 
prescribes  the  form  of  a  negotiable  order,  by  the  petty  officer 
on  the  agent,  or  on  the  treasurer  of  Greenwich  Hospital  with 
a  certificate  subjoined,  required  to  be  signed  by  the  captain 
and  signing  officer  of  his  ship. 

And  the  principal  question  was,  whether  this  prescribed 
form  of  order  invalidates  every  power  for  the  purpose  of 
receiving  prize-money  couched  in  any  other  terms  or  form 
than  what  are  to  be  found  in  the  statute  45  G.  3.  c.  72.  s.  92. 

The  121  section  of  this,  act  (45  G.  3.  c.  72.)  (which  re- 
cites the  31  G.  2.  c.  10.  s.  24.,  and  the  9  G.  3.  c  30.  s.  6.,  as 
making  the  forging  of  a  letter  of  attorney,  or  uttering  the 
same,  &c.,  to  obtain  wages  or  prize-money,  felony  without 
benefit  of  clergy,)  re-enacts  *the  offence  of  forging,  [  *258  ] 
&C.,  a  letter  of  attorney,  or  any  other  power  or  authority 
whatsoever,  in  order  to  receive  wages,  pay  or  other  allow- 
ances of  money  or  prize  money;  and  the  49  G.  3.  c.  108. 3. 
l.,in  repealing  one  of  the  requisites  in  such  powers  under  the 
provisions  of  the  26  G.  3.  c.  63.  «.  1^  recognises  such  powers 
as  then  legally  valid  for  some,  at  least,  if  not  for  all  of  the 
purposes  recited. 

On  the  8tb  of  December,  1813,  all  the  judges  met  at  the 
house  of  Gibbs,  C.  R,  and, 

First,  they  were  all  (except  Graham,  B.,  who  doubted,)  of 
opinion  that  the  letter  of  attorney  was  a  deed  within  the 
meaning  of  the  2  G.  2.  c.  25.  «.  1. 

Secomlly,  Tl^y  were  all  (except  Graham,  B.  and  Bayley, 
J.)  of  opinion  that  the  letter  of  attorney  was  not  a  void  in- 
strument, but  that  it  might  be  the  subject  of  a  criminal  pro- 
secution; that  a  payment  made  under  it  to  the  use  of  the 

{a)  The  43  G.  3.  e.  108.  «.  L  after  recitin^r  a  variety  of  acts  on  this  sabject  (bat  not  the 
45  O,  3.  e.  73.,)  and  that  thev  have  not  been  fbuhd  effectual  for  the  ;ood  pnrpoees  intended, 
enacts,  that  so  much  of  the  ^6  O,  3.  e.  63.  and  of  the  32  O,  3.  e,  34.  as  requires  the  nam. 
ber  at  which  the  petty  officer,  dtc.  stands  upon  the  ship's  books  to  be  inserted  in  tbe  body 
of  the  letter  of  attorney,  shall  be  repealed. 

See  tho  schedale  B,  to  tliis  last  act,  which  also  fft?ee  a  power  of  order  different  from 
that  in  45  a  3. 
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petty  officer  would  be  good  as  against  him,  aod  that  the  at- 
torney under  it  might  bring  aiu  action  for  the  prize  money,  or 
execute  a  release. 

Graham,  B.  and  Bayley,  J.^c(nUra,  thonght  that  it  was  a 
void  instrument;  that  no  person,  without  a  breach  of  duty, 
could  make  any  payment  of  prize  money  under  it;  and  they 
also  thought  no  person  could  legally  demand  payment  of  prize 
money  under  it,  and  consequently,  that  no  person  could  be 
guilty  of  a  capital  crime  in  forging  it. 

The  majority  of  the  judges  held  the  conviction  right,  (a) 


Bex  V.  John  Chalkley. 

An  indictment  caihe  9  OA.e,  22^  must  state  the  species  of  cattle  woonded  or  injured; 
to  sUte  that  the  prisoner  maimed  ecrlaiii  euUU  is  notiraffident  If  tiie  statement  ie 
that  he  maimed  certain  cattle,  9iz.  a  mare,  there  most  he  eTtdenoe  that  the  animal 
maimed  is  of  the  description  specified. 

THIS  case  was  tried  before  Mr.  Justice  Dampier,  at  the 
Old  Bailey  September  sessions,  in  the  year  1813. 

The  first  count  of  the  indictment  stated,  that  John  Chalk* 
ley,  on  the  12th  of  September,  1813,  at  Horsney,  certain 
[  •259  ]  cattle,  to  wit,  *one  mare^  price  5/.,  the  property  of 
Edward  Kimpton,  unlawfully,  wilfully,  maliciously  and  felo« 
ciously  did  kill,  against  the  statute,  &c. 
.  The  second  count  charged,  that  he,  John  ChalMey,  certain 
cattle,  to  wit,  one  mare^  value  5/.,  the  property  of  Edward 
Kimpton,  unlawfully,  wilfully,  maliciously,  and  feloniously  did 
wounds  against  the  statute,  &c. 

The  prisoner  was  convicted  upon  this  indictment;  but  upon 
referring  to  the  evidence,  the  animal  proved  to  have  been 
killed  was  a  colt,  and  it  did  not  appear  there  was  any  proof 
of  its  sex;  upon  which  the  learned  judge  who  tried  the  case 
reserved  for  the  opinion  of  the  judges  the  following  question; 

Whether  the  allegation  that  the  prisoner  killed  ^*  certain 

(a)  Tide  Turtle  e.  Hartwell,  6  T.  R.  436.    Rex  t.  Ftontleroj,  *  1  Ryan  and  Meodv*s 
GC.R,    a.  C.  9  Bing,  413.  "^  -^  ' 

»  Eog.  Com.  Law.  Repa.  IX.  454. 
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cattle^  without  specifying  of  what  description,  would  have  beea 
sufficient? 

The  learned  judge  being  of  opinion,  that  if  the  general  de- 
scription, *'  certain  cattle,^  was  sufficient,  the  sex  of  the  ani- 
mal which  was  stated  under  a  videlicet  might  be  rejected. 

On  the  14th  of  December,  1813,  all  the  judges  met  at  Lord 
Ellenborough^s  chambers  in  Serjeants'  Inn,  when  they  all  were 
of  opinion,  that  though  cattle  only  are  mentioned  in  the  black 
act,  yet  that  it  is  necessary  to  specify  in  an  indictment  on  the 
statute,  the  particular  species  of  cattle  maimed  or  killed. 
They  were  of  opinion,  that  in  this  case  the  words  "  a  certain 
fnare^  though  under  a  videlicet^  were  not  surplusage;  and  that 
the  animal  proved  by  the  evidence  to  have  oeen  killed  being 
a  colt  generally,  without  specifying  its  sex,  was  not  sufficient 
to  support  the  charge  of  killing,  &c.  a  mare^  and  therefore  the 
conviction  was  wrong,  (a) 


*Rex  V.  Thomas  Bontien.         [  *360  J 

To  tiipiMrt  a  durgfa  of  Ibrgery  liy  ■obBcribtiig  a  fiottUooa  name,  there  nraet  be  lati^fiieforjr 
evidence  on  the  pert  of  the  proaecutor  that  it  ia  not  the  party  *a  real  name,  and  that  it  w» 
awamed  for  the  pnrpoae  m  fraud  in  that  instance.  AMumtn||r  and  using  a  fictitlooa 
name,  though  for  porpoeee  of  coneealnieiit  and  ftaod,  will  not  amount  to  ibrgerj  If  it 
were  not  for  that  very  fraud  or  ayetem  of  fraud  of  which  the  forgery  forma  a  part 

THE  prisoner  was  tried  before  Mr.  Justice  Gibbs,  at  the 
Old  Bailey  sessions,  in  the  year  1813^  on  an  indictment^  the 
first  count  of  which  diarged,  for  that  he  the  said  Thomas 
Bontien,  on  the  12th  day  of  November,  1810,  at  Tottenham^ 
having  in  his  custody  and  possession  a  certain  bill  of  exchange^ 
which  said  bill  of  exchange  is  as  follows;  that  is  to  say, 
"  £19     14    0.  Tottenham,  Nov.  12th,  1810. 

^  Six  weeks  afler  date  pay  to  my  order,  the  sum  of  nineteen 
pounds  fourteen  shillings,  value  received. 

"To  "H.  Lawebncb. 

"Mr.  Thoinaa  Scott^ 

"  at  Messrs.  Terres  ^  White, 
"  No.  4,  Staining  Lane, 

"  Wood  Street,  London.^ 

(«)  Thoogb  the  enactment  of  9  (7. 1.  «,  99.  ia  now  repealed  by  4  €7.  4.  c.  54.  t.  9.  the 
meaoing  of  the  word  ceMU  ia  important  ander  the  proTiaiona  of  the  reeent  atatiite. 
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feloniously,  did  falsely  make,  forge,  and  counterfeit  upon  the 
said  bill  of  exchange,  a  certain  acceptance  of  the  said  bill  of 
exchange,  which  said  false,  forged,  and  counterfeited  accept- 
ance of  the  said  bill  of  exchange  is  as  follows;  that  is  to  say, 

"  Accepted, 
*' .  Thomas  Scott ^ 

"  payable.  No.  4,  Staining  Lane^ 

^  LondonJ^^ 
with  intention  to  defraud  Hannah  Lawrence,  spinster,  against 
the  statute,  &:c. 

The  second  count  charged  the  said  prisoner  with  feloniously 
uttering  and  publishing,  as  true  a  like  false,  forged,  and  couii* 
terfeited  acceptance  of  a  like  bill  of  exchange,  be  well-know- 
ing the  same  to  be  false,  forged,  and  counterfeited,  with  the 
like  intent,  against  the  statute,  &c. 

The  third  count  charged  the  prisoner,  with  feloniously  dis- 
posing of  and  putting  away  a  like  false,  forged,  and  counter- 
feited acceptance  of  a  like  bill  of  exchange,  he  well  knowing 
the  same  to  be  false,  forged,  and  counterfeited  with  the  like 
intent,  against  the  statute,  &ic. 

.  There  was  another  indictment  against  the  same  prisoner 
[  ^261  ]  for  a  *like  offence  of  forgmg  an  acceptance  on  an- 
other bill  of  exchange  for  twenty  pounds,  with  an  intent  to 
defraud  the  said  Hannah  Lawrence,  with  two  other  counts 
similar  to  those  in  the  former  indictment. 

It  appeared  from  the  evidence  of  Hannah  Lawrence,  the 
drawer  of  the  bills  in  question,  that  she  occupied  a  house  at 
Tottenham  in  October,  1810,  but  being  desirous  of  leaving 
it,  she  advertised  the  house  to  be  let.  In  the  same  month 
of  October,  she  saw  the  prisoner,  who  was  at  that  time  a 
perfect  stranger  to  her;  he  said  he  came  to  take  the  house, 
and  said  he  would  take  the  fixtures  of  the  shop  and  what 
furniture  she  had  to  dispose  of,  if  she  would  take  two  bills  in 
payment  for  the  furniture;  the  fixtures  of  the  shop  he  said  he 
tould  pay  for  in  ready  money,  which  amounted  to  twenty-six 
pounds  fourteen  shillings,  but  instead  of  doing  so  he  made  a 
payment  of  twenty  pounds,  and  added  the  six  pounds  four- 
teen shillings  to  the  bills.  He  took  possession  of  the  house 
on  the  20tn  of  November,  and  the  bills  in  question  were 
dated  on  the  12th  of  November,  1810,  being  the  day  they 
were  given.  The  prisoner  sent  for  stamps,  and  wrote  the 
bills;  the  body  of  tne  bill  produced  (the  one  for  19/.  lis.) 
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was  in  the  prisoDer^s  hand-writing,  and  Hannah  Lawrence 
put  her  name  to  it  as  the  drawer:  the  prisoner  wrote  across 
the  body  of  the  bill,  ^  Accepted,  Thomas  Scott,  payable  No. 
4,  Staining  Lane,  London.'*  He  also  wrote,  "  To  Mr.  Tho- 
mas Scott,  at  Messrs.  Terres  &  White's,  No.  4.  Staining 
Lane,  Wood  Street,  London,''  and  culled  Terres  6i  White, 
his  agents.  Hannah  Lawrence  understood  from  the  prisoner 
that  Messrs.  Terres  6l  White's  was  the  place  at  which  both 
the  bills  would  be  payable  in  six  weeks,  but  the  prisoner  said, 
if  she  could  accommodate  him  by  making  one  of  the  bills  for 
two  months  it  would  suit  him  better  than  paying  both  to* 
^ether,  which  she  agreed  to  do.  The  prisoner  went  at  that 
time  by  the  name  of  Thomas  Scott,  and  said,  if  she  inquired 
at  Terres  &  White's  who  were  his  agents,  she  would  find  it 
all  satisfactory.  On  the  day  the  bill  for  19/.  14^.  became 
due,  it  was  presented  at  Messrs.  Terres  &  White's  No.  4, 
Staining  Lane,  for  payment,  but  was  dishonored.  Terres  & 
White  said  they  had  no  property  whatever  in  their  hands 
belonging  to  any  person  ol  the  name  of  Scott,  and  that  they 
had  not  known  any  thing  of  him  for  some  time  past.  Mrs. 
Lawrence,  on  finding  the  bill  was  not  paid,  went  down  to 
^Tottenham  to  see  after  Mr.  Scott;  she  bad  an  in-  [  *362  ] 
terview  with  him,  and  he  said  he  was  very  sorry  he  could  not 
take  up  the  bill,  but  that  if  she  would  wait,  he  would  take  it 
up  in  a  few  days,  to  which  she  consented;  the  three  days 
being  expired,  the  prisoner  requested  the  time  to  be  extended 
to  another  week,  which  was  granted.  The  witness  heard 
no  more  of  the  prisoner  until  the  second  bill  became  due, 
which  at  maturity  was  also  presented  at  the  place  where  it 
was  made  payable,  and  payment  refused.  She  then  went  to 
Tottenham  again,  but  did  not  succeed  in  finding  Mr.  Scott. 
After  a  period  of  twelve  months  had  elapsed,  the  witness  went 
to  Union  Hall,  for  the  purpose  of  seeing  the  prisoner,  who 
was  then  in  custody;  he  was  there  addressed  by  different 
names,  as  well  as  by  the  name  by  which  he  was  indicted. 

It  appeared  from  the  evidence  of  one  of  the  clerks  at 
Union  Hall,  that  the  prisoner  was  brought  there  in  February, 
1813,  and  upon  being  asked  what  his  name  was,  he  said  Tho- 
mas Bontien  (the  name  in  which  he  was  indicted).  The  wit- 
ness took  down  the  name  from  the  prisoner's  own  mouth, 
and  that  was  the  only  name  he  gave  himself. 

It  also  appeared  from  the  evidence  of  another  witness, 
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who  had  known  the  prisoner  since  the  15th  of  January,  1813, 
that  about  that  time,  he  applied  to  him  to  take  a  bouse  of 
his  in  Pratt  Street,  Lambetn,  and  that  the  name  he  gave  was 
Thomas  Bontien. 

It  further  appeared  from  the  eyidence  of  one  of  the  officers 
of  Union  Hall,  that  he  apprehended  the  prisoner  in  the  mid- 
dle of  February,  1813,  and  that  he  found  in  his  lodgings  in 
the  Lambeth  Road,  a  paper  which  stated  the  name  of  Bon- 
tien; it  was  a  certificate  of  discharge  under  the  insolvent  act, 
which  paper  was  afterwards  claimed  by  the  prisoner,  and 
that  be  also  found  a  number  of  other  writings  torrent  and  a 
variety  of  other  things,  by  which  he  discovered  that  the  pri- 
soner's assumed  name  was  Bontien,  but  be  did  not  recollect 
that  any  of  them  contained  the  name  of  Scott. 

The  prisoner  in  his  defence  called  a  witness  who  was  a 
broker,  and  who  proved  that  he  first  knew  the  prisoner  in  the 
latter  end  of  August,  1810,  and  knew  him  continually  by  the 
name  of  Scott;  that  the  prisoner  had  a  nickname  of  Bont 
and  Bontien  at  times.  This  witness  also  proved,  that  he  had 
transacted  business  with  the  prisoner  in  the  name  of  Thomas 
Scott,  in  the  year  1810,  and  ne  never  knew  him  by  any  other 
[  *263  ]  name;  and  that  his  only  ^knowledge  of  his  having 
gone  by  other  names  was  from  the  public  newspapers. 

Upon  this  evidence  the  jury  found  the  prisoner  guilty,  but 
the  learned  judge  respited  the  sentence  in  order  to  take  the 
opinion  of  the  judges  upon  the  above  case. 

On  the  14th  of  December,  1813,  all  the  judges  met  at  Lord 
Ellenborougli's  chambers,  in  Serjeants'  Inn.  The  majority 
of  the  judges  (Mr.  Justice  Heath  appearing  of  a  contrary 
opinion),  thought  that  it  did  not  sulBSciently  appear  upon  the 
evidence,  that  the  prisoner  had  not  gone  by  the  name  of  Scott 
before  the  time  of  accepting  the  bill  in  that  name,  or  that 
he  had  assumed  the  name  for  that  purpose,  and  they  there- 
fore thought  the  conviction  wrong,  (a) 

(«)  Vide  Rex  «.  Inhabitants  of  Barton^pon.Trent,  3  M.  &  S.  537.,  whidi  was  a  qnoatioo 
whether  a  marrio^e  by  Uccnae  in  an  assumed  name,  by  which  name  the  party  (being  t 
deserter)  was  only  known  in  the  place  where  he  lodged  and  was  married,  and  where  he 
bad  resided  sixteen  weeks,  was  a  valid  marriajfe.  Lord  Ellenborougrh  in  giviaff  judgment 
said,  **  If  this  name  had  been  assamed  for  tbo  purpose  of  fraud,  in  order  to  enable  the  party 
to  contract  marriage,  and  to  conceal  himself  from  the  party  to  whom  he  was  about  to  be 
married,  that  would  have  been  a  fraud  on  the  marriage  act  and  the  right  of  marriage,  and 
the  act  would  not  have  given  effect  to  any  such  corrupt  purpose.  But  where  a  name  Jiaa 
been  previously  assumed,  so  as  to  become  the  name  which  the  party  has  acquired  by  repu- 
tation, that  is,  within  the  meaning  of  the  marriage  act,  the  party's  true  name.    The  same 
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*Rez  V.  John  Plumer. 

The  poft-office  marks,  in  town  or  ooantry,  proved  to  be  siichy  are  evidenoa  that  the  Jettnra 
on  which  they  are  were  in  the  office  to  which  thooe  mark*  belong  at  the  dates  those 
narks  specify.  Bat  a  mark  of  doiible  postsffe  paid  o«  such  letter,  is  not  of  itself  evidenoe 
that  the  letter  contained  an  inolosure.  Thoogfa  a  letter  found  open  a  prisoner  maj  be 
read,  it  is  no  evidence  of  the  facts  it  states,  they  most  be  proved  by  other  evidence. 

THE  prisoner  was  tried  before  Mr.  Baron  Graham  (pre- 
sent Mr.  Justice  Le  Blanc),  at  the  Old  Baily  December  ses- 
sions, in  the  year  1813,  on  an  indictment,  the  first  count  of 
which  charged  that  the  said  John  Plumer  was  a  person  em- 
ployed by  and  under  the  post-office,  i.  e.  in  sorting  letters  and 
packets,  and  that  on  the  8th  of  October,  53  G.  3.,  a  certain 
letter  then  lately  sent  by  the  post  from  Newcastle-upon-Tyne 
to  the  general  post  offiqe  to  be  delivered  to  one  Peter  King, 
and  containing  therein  a  bill  of  exchange  for  the  sum  of  20/. 
10«.,  came  to  the  hands  and  possession  of  the  said  John  Hu- 
mer  whilst  he  was  so  employed,  and  that  the  said  John  Plu- 
mer feloniously  did  secrete  the  said  letter  then  containing 
the  said  bill  of  exchange  the  same  being  then  in  force,  &c., 
and  the  property  of  one  Andrew  Bart,  against  the  statute^ 

&C. 

The  second  count  was  like  the  first,  charging  that  the 
prisoner  did  steal,  &c.  out  of  the  said  letter  the  said  bill  of 
exchange. 

The  third  and  fourth  counts  called  it  a  packet 

The  fifth  and  sixth  counts  were  similar  to  the  two  first, 
stating  the  bill  of  exchange  to  be  the  property  of  Peter  King. 

The  seventh  and  eighth  were  the  same  as  the  fifth  and 
sixth  counts,  only  calling  it  a  packet. 

The  ninth  count  charged  tne  said  John  Plimier  with  steal- 

kw  hu  been  reeofnieed  in  the  ctee  of  negotiBble  inetmnientf,  where,  if  a  par4j  sign  en 
ioetroment  in  a  name  asianied  by  him  for  other  parpoeea  a  oooeiderable  time  berore,  each 
•ignatttre  will  not  amount  io  a  fbrffery;  bat  otherwise,  if  he  aosumee  a  name  by  which  he 
hmd  never  been  known  before  for  the  parpoee  of  fraud.  Now  here  the  party  aasnmed  the 
name  for  the  purpoae  of  concealment  and  not  of  fhmd  upon  the  mariiafe,  and  lie  was 
known  by  that  name  alone  for  a izteen  weeka  in  the  place  where  he  was  married.  It  aeema 
to  me  therefore  that  he  had  aoqoired  the  name,  and  that  to  hafefaad  a  lioenae  in  any  other 
Berne  would  hafe  been  a  iKud  on  the  marriafe  act" 

Vide  alio  Rex  «.  Shepherd,  9  Eaat,  P.  C  967.    Aicklea*  caae.  iM.  96a  Bex  e.  Petoook, 
BHtT.19l4iMaf.97S.  Bex  e.  MuaWt,  fltn^  7A.  Res  t.  Wb&y,  etifc,  M 
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ing  and  taking  from  and  out  of  a  certain  post*office  a  letter, 
then  lately  sent  by  the  post  from  Newcastle-upon-Tyne  to 
London,  to  be  delivered  to  the  said  Peter  King. 

The  tenth  count  was  the  same  as  the  ninth,  only  calling  it 
a  packet. 

On  the  25th  of  October,  1813,  on  searching  the  prisoner 
at  the  general  post-office,  Lombard  Street,  there  was  found 
in  his  breeches^  pocket  a  letter  addressed  to  Mr.  Peter  King, 
Collctt  Place,  Stepney.  The  seal  of  the  letter  was  broken, 
and  appeared  to  have  been  in  the  prisoner's  pocket  some  time; 
in  the  same  pocket  wa«  found  a  bill  for  20/.  10«.,  which  bill 
was  mentioned  in  the  letter. 

[  *265  ]  *lt  was  proved  that  Mr,  Bart,  the  person  whose 
name  was  subscnbed  to  the  letter,  died  on  the  5th  of  Novem* 
ber,  18i3. 

The  letter  and  bill  were  both  in  Bart's  hand-writing,  and 
also  the  direction  of  the  letter  except  ^^  paid  2«.''  which  waa 
the  writing  of  one  of  his  clerks,  who  frequently  carried  let- 
ters to  the  post.  It  was  proved  that  "King  corresponded  with 
Bart,  and  that  he  had  received  no  letter  or  bill  on  the  8th  of 
October. 

The  stamper  at  one  of  the  tables  of  the  post-office  proved 
a  stamp  on  the  letter  to  be  the  stamp  of  the  post-office  at 
Newcastle.  ^^  P  2^.,''  in  red  ink  is  the  way  in  which  paid 
letters  are  marked  at  the  office  in  the  country;  that  mark  is 
acted  upon  in  London,^  and  the  letter  delivered  free  in  conse- 
quence4  There  was  also  on  it  the  E  table  stamp  of  the 
general  post-office,  which  denotes  the  day  of  the  month  and 
the  year  when  it  came  to  the  E  table,  and  that  it  is  to  be  de- 
livered free.  That  impression  was  put  on  the  letter  by  the 
witness  with  a  brass  stamp.  Table  £  is  the  first  table  where 
the  bags  are  opened. 

The  postage  of  a  single  letter  from  Newcastle  is  one  shil- 
ling, a  double  letter  two  shillings. 

There  was  another  stamp  on  the  letter,  viz.  "  10  o'  clock 
Oct.  8.  1813  F.  N."  denoting  the  10  o'clock  delivery,  8th 
October,  1813,  forenoon.  It  also  denotes  a  delivery  by  the 
second  post,  and  shows  that  the  letter  came  into  the  second 
post  department.  In  a  corner  of  the  direction  were  the 
two  letters  ^^  G.  P.,''  denoting  that  it  is  within  the  boundary 
of  the  general  post  delivery.  It  often  happens,  that  by  mis- 
take in  Bortingf  a  letter  within  the  general  post  delivery  gets 
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^  Barted  into  the  twopenny  post  delivery,  and  in  that  case  the 
'•*G.  P.'^  ia  put  on  it,  and  marks  that  the  twopence  is  not  to 
be  charged. 

Gollelt  Place,  Stepney,  to  which  the  letter  was  directed^ 
was  shown  to  be  within  the  eastern  division  of  the  twopenny 
DOS;  the  letters  for  which  division  are  delivered  ft:om  the 
E  table  in  the  general  post-office  Lombard  Street,  and  are 
sorted  there  previous  to  their  delivery;  ten  persons  were  em- 
rioyed  on  the  8th  of  October,  1813,  in  sorting  at  that  table. 
The  letters  are  first  taken^  firom  the  sorting  offices  to  the 
tables  in  the  eastern  division.  It  was  the  prisoner's  duty  to 
take  them  to  that  division,  and  then  to  assist  the  other  letter 
carriers  of  the  eastern  divinOQ.  in  sorting  them  into  their  re- 
spective walks.  Collett  place  was  not  within  the  prisoner's 
walk.  The  prisoner  was  on  duty  on  the  8tb  of  October.  A 
•person  of  the  name  of  Stranger,  to  whom  the  letter  [  •266] 
snould  have  come,  it  being  in  his  walk,  proved  that  he  did 
not  receive  any  such  letter  on  that  day. 

Alley,  for  the  prisoner,  objected  to  the  reading  the  letter 
and  bill  ia  evidence;  and  contended,  that  if  allowed  to  be 
read,,  the  contents  of  the  letter  could  not  be  used  as  evi-* 
dence  to  connect  the  letter  with  the  bill  found  in  the  priso* 
ner's  pocket. 

The  court  admitted  the  letter  and  bill  to  be  read  in  evi* 
dence;  but  Graham,  B.  entertained  doubts  whether  the  con- 
tents of  the  letter  could  be  received  as  evidence  to  show  that 
Che  bill  in  question  was  enclosed  in  it  from  Newcastle;  but 
conceiving  there  was  evidence  of  the  fact,  independently  of 
the  contents  of  the  letter,  he  directed  the  attention  of  the  jury* 
to  such  evidence,  desiring  them  not  to  attend  to  the  contents 
of  the  letter.    The  prisoner  was  convicted. 

Graham,  B.  reserved  the  following  questions  for  the  opin- 
ion of  the  judges:  whether,  without  referring  to  the  contents, 
of  the  letter,  there  was  sufficient  evidence  of  the  facts  neced* 
sary  to  the  conviction?  and  whether,  as  the  letter  was  read,, 
and  probably  seen  bv  some  of  the  jury,  they  could  safely  be 
understood  to  have  drawn  their  conclusion  only  from  the  faets 
which  were  left  to  them?  and  if  the  judges  should  doubt  as. 
to  these  points,  whether,  under  all  the  circumstances^  the. 
contents  of  the  letter  could  be  used  as  evidence  against  the 
prisoner? 
34 
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Id  Hilary  term,  29tb  Janoarj,  1814^  present  all  the  judges 
(except  Mansfield,  C,  J.,  who  was  absent,)  when  the  con- 
viction was  held  wrong,  on  the  ground  of  there  not  being 
sufficient  evidence  that  a  double  letter  was  put  into  the  post- 
office  at  Newcastle,  the  clerk  of  Mr.  Bart,  who  put  it  into 
the  post,  |)aid  the  postage,  and  wrote  ^^post  paid  2^/^  on  it, 
not  being  called, . 


[  *267  ]  *Rex  v.  Elizabeth  Smith. 

A  female  servant  is  within  the  39  G,  3.c.  85.  If  a  ■ervantreoeitee  mcmey  from  his  master 
to  pay  to  J.  C^  and  does  not  pay  it,  Qu,  if  he  ean  be  indicted  for  embezzlement 

THE  prisoner  was  tried  before  M acdonald  C.  B.,  at  the 
summer  assizes  for  the  county  of  Norfolk,  in  the  year  1814, 
on  an  indictment  for  embezzling  a  5/.  note,  the  property  of 
Charles  Pincing, 

It  was  proved  that  the  prisoner  was  house-keeper  to  Pinc- 
ing;  and  that,  on  the  20th  of  July,  1813,  Pincing  delivered  to 
her  two  5/.  notes,  and  other  money,  part  of  which  was  to  be 
paid  to  the  collector  of  the  property  tax,  and  the  sum  of  5/. 
8s.  was  to  be  paid  to  the  overseer  of  the  poor,  one  John  Thur- 
kilK  It  was  proved  that  TInirkill  never  received  the  5/.  8s^ 
or  any  other  sum  from  the  prisoner. 

The  prisoner  was  accordingly  convicted  of  embezzlement, 
but  the  learned  judge  doubted  whether  the  act  of  the  39  G. 
3.  c.  85,  could  apply  to  a  female  servant^  inasmuch  as  that 
statute  enacts,  and  declares,  "  That  if  any  servant  or  clerk, 
or  any  person  employed  for  the  purpose  in  the  capacity  of  a 
servant  or  clerk,  to  any  person  or  persons  whomsoever,  &c. 
shall,  by  virtue  of  such  employment,  receive  or  take  into  his 
possession  any  money,  &c.  such  servant  fraudulently  embez- 
zling the  same  shall  be  deemed  to  have  stolen  it  feloniously. 

From  the  whole  context  of  this  section,  and  especially  from 
the  words  into  his  possession^  the  learned  judge  was  inclined 
to  think  that  a  female  servant  was  not  within  the  act,  and  he 
forbore  to  pass  sentence,  and  reserved  the  point  for  the  con- 
sideration of  the  judges. 
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* 

In  Hilary  term,  29th  of  January,  1814,  all  the  judges  met 
(except  Mansfietd  C.  J.),  and  were  of  opinion  that  the  convic- 
tion was  wrong,  on  the  ground  that  there  was  not  sufficient 
evidence  of  the  prisoner's  having  embezzled  the  money;  the 
fact  of  not  having  paid  the  money  over  to  the  collector,  not 
being  evidence  of  actual  embezzlement,  it  only  negatived  the 
application  of  the  money  in  the  manner  directed. 

All  the  judges  agreed  that  a  female  was  within  the  act. 


♦Case.  [  *268  ] 

(From  the  Rbcordbr,  in  1814.) 

A  man  apoa  wliom  sentence  of  death  has  posaed,  ooght  not»  while  under  that  aentenoe,  to 
be  brooffht  up  to  receive  judgment  for  another  felony;  although  he  was  under  that  aen- 
tenoe when  he  waa  tried  for  the  other  felony  and  did  not  ple<Mi  hia  prior  attainder. 

MIDDLESEX*  Birkctt  was  tried  in  June  sessions,  1S13, 
for  forging  several  indorsements  on  a  bill  of  exchange,  called 
a  bank  bill  of  exchange  (being  in  fact  a  bank-post  bill)  for 
50/.,. with  intent  to  defraud  Messrs.  Grant,  Brady,  &  Co. 

Brady  was  tried  as  an  accessary  before  the  fact. 

Birkett  was  found  guilty,  and  received  judgment  of  death, 
and  was  executed. 

Brady  was  also  found  guilty,  and  received  judgment  of 
death;  but  the  judges  were  of  opinion  that  he  was  only  an 
accessary  before  the  fact  at  common  law,  the  statute  as  to 
bank  bills  of  exchange  not  extending  to  procurers  and  judg- 
ment of  death  therefore  ought  not  to  have  been  passed  upon 
him. 

LoNnoN.  Badcock,  Brady,  and  Hill,  were  tried  before  Mr. 
Justice  Grose,  in  June  sessions,  1813,  (a)  for  forging  an 
order  for  payment  of  590/.,  with  intent  to  defraud  Messrs. 
Robarts  &  Co. 

Badcock  was  found  guilty,  and  received  judgment  of  death. 

Brady  was  also  found  guilty,  but  a  question  was  reserved 

(•)  Arprik  394. 
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as  to  him.  (The  entry  oo  the  record  was,  he  had  judgment 
\n  Middlesex  on  indicinient  No.  11.)  The  judges  were  of 
opinion,  after  considering  the  point  reserved,  that  this  con- 
viction was  wrong. 

Hill  was  acquitted. 

fiadcock  was  tried  before  Mr.  Justice  Gibhs  in  July  ses* 
sions,  1813,  for  disposing  of  and  putting  away  a  forged  order 
for  the  payment  of  560/.,  knowing  the  same  to  be  forged, 
with  intent  to  defraud  Messrs.  Roberts  &  Co. 

Hill  and  Brady  were  tried  at  the  same  time  as  accessaries 
before  the  fact  at  common  law.  And  all  three  were  found 
guilty. 

Badcock  was  executed. 

Hill  filed  a  counter  plea,  and  a  writ  of  error  was  sued  out; 
but  he  died  on  the  5th  of  January,  1814. 

Brady  remained,  at  the  time  this  case  was  considered  by 
[  *269  ]  the  *judges,  without  any  judgment  on  this  indict- 
ment, being  under  sentence  of  death. 

The  question  submitted  for  the  opinion  of  the  judges  was. 

Whether  any  and  what  judgment  could  then  be  passed 
upon  Brady,  he  standing  properly  oonvicted  of  a  common 
law  felony,  independent  of  the  first  indictment? 

In  Hilary  term  29th  January,  1814,  aH  the  judges  being 
present  (except  Mansfield  C.  J.)'  <^^d  that  the  recorder 
should  not  call  the  prisoner  up  for  sentence  on  the  last  con- 
viction as  an  accessary  on  a  clergyable  felony,  but  that  he 
should  be  recommended  for  a  pardon,  on  condition  of  being 
transported  for  life* 
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Bex  t^.  Thomas  Glover. 

TUung  a  nbbit  in  a  wire  ii  fafficiont  to  constitute  an  offence  within  the  5  G.  3.  c.  14.  •• 
6.  though  tiw  rabbit  ia  not  killed^  and  though  the  party  never  takea  it  away. 

THE  prisoner  was  tried  before  Mr.  Justice  Bayley,  at  the 
Lent  assizes  for  the  county  of  Somerset,  in  the  year  1814, 
on  an  indictment  on  the  5  G.  3.  c«  14.  s.  6.  (a)  for  entering 
a  warren  in  the  night-time,  and  taking  in  the  night-time  one 
coney,  against  the  will  of  the  warrener. 

It  appeared  in  evidence,  that  the  prisoner  set  several  wires 
about  six  o^elock  in  the  evening  of  the  18th  of  December, 
1813,  and  that  a  rabbit  was  caught  in  one  of  them.  The 
prisoner  came  between  five  and  six  the  next  morning  to  the 
field  where  *be  haii  set  the  wires,  and  just  as  he  [  '*270  ] 
was  about  taking  up  the  wire  in  which  the  rabbit  was  caught, 
the  warrener  surprised  him  and  took  him. 

The  rabbit  was  not  dead. 

The  prisoner  was  found  guilty,  and  sentence  passed;  but 
upon  a  doubt  being  suggested,  whether  the  catcning  by  the 
wire  was  a  taking  by  the  prisoner  within  the  meaning  of  the 
act;  the  learned  judge  reserved  the  point  for  the  considera- 
tion of  the  judges. 

In  Easter  term,  7th  of  May,  1814,  all  the  judges  being  pre- 
sent (except  Dampier  J.  who  was  absent),  were  of  opinion 
(with  the  exception  of  Le  Blanc  J.,  who  differed  from  the 
rest)  that  taking,  in  the  statute,  meant  catching^  and  not 
taking  away;  and  that  the  prisoner  was  rightly  convicted. 

Le  Blanc  J.  thought  that  taking  meant  taking  away,  as  in 
larceny. 

(a)  Whiofa  enaota,  That  if  any  penon  or  peiWHit  ahall  ftom  and  after  fhe  firit  day  of  Jane« 
17S5,  wilinily  and  wrongfally  m  the  night  time  enter  any  warren  or  grminda  lawftiUy 
need  or  kept  lor  the  breeding  of  ooniea,  although  the  eime  be  not  inolooed,  and  ehall  then 
and  there  wilfblly  and  wrongfuHy  leJw  or  kin  in  the  ni|fht  time  any  ooney  or  eoniea, 
•faioat  the  will  of  the  owner  or  ooeopier  thereof  or  shall  be  aiding  or  aaaistiog  therejn, 
and  ahall  be  oonvioted  of  the  same  berare  any  of  His  Majosty*a  jostloes  of  oyer  and  termi> 
ner  or  Hfeneral  gaol^lirery  ibr  the  ooonty  where  soeh  oflTonee  or  offences  ahall  be  eom. 
mitted,  every  eoeh  person  and  persone  ao  ofibnding  and  being  thereof  lawfully  eonricted, 
e'lall  and  may  be  transported  for  the  spaee  of  seven  years,  or  soffi^r  soeh  other  leeser  poniali- 
jBunt  aa  tiw  eout  befece  whom  aooh  penon  or  persena  shall  be  tried  ahall  direoL 
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money  dae  to  Henry  Taylor  of  the  Fredericfcstein,  on  «ceoitiit 
of  the  capture  of  the  Teresia,  and  produced  to,  and  left  with 
the  witness  the  order  mentioned  in  the  indictment*  The  order 
purported  to  be  signed  by  Henry  Taylor  and  the  certificate 
by  Charles  Hewitt,  Captain  of  the  Gladiator.  Upon  exami- 
ning the  order  with  the  prize  index  it  appeared  that  the  money 
was  not  come  into  the  office.  The  prisoner  (Sarah  Morris), 
two  or  three  days  afterwards  ap{died  again  at  the  office;  upon 
which  the  order  was  given  back  to  her,  and  she  was  directed 
to  apply  when  the  money  had  been  paid  into  the  office. 

It  was  proved  by  another  clerk  in  the  checque  office,  that 
he  had  received  a  letter  from  the  other  prisoner  John  Morris, 
[*  273  ]  in  "^consequence  of  which  he  bad  sent  for  the  priso- 
ner Sarah  Morris,  to  the  office.  When  she  came  to  the  office 
she  again  applied  for  the  prize  money  due  to  Taylor,  and  pro- 
duced the  order  and  certificate.  The  prize  money  due  to 
Taylor  had  then  come  into  the  ofiice,  and  a  warrant  was  pre- 
pared for  the  payment  of  the  money;  but  it  being  subsequently 
discovered  that  the  order  was  a  forgery,  the  money  was  not 
paid,  and  both  the  prisoners  were  apprehended.  The  signa-^ 
ture  of  Henry  Taylor  to  the  order,  and  of  Charles  Hewitt-  to 
the  certificate,  were  forgeries. 

The  landlord  of  the  house  in  which  the  prisoners  lodged, 
stated,  that  he  had  two  or  three  times  hoard  John  Morris 
order  bis  wife  Sarah  Morris  to  go  to  Greenwich,  respecting 
the  thirty  pounds  of  prize  money  due  to  Henry  Taylor,  her 
father;  that  John  Morris  told  his  wife  that  she  must  go  for  the 
money;  and  as  the  witness  believed,  she  went  to  receive  it  in 
obedience  to  her  husband's  orders.  It  was  in-  addition  to 
this  proved,  that  the  prisoner  John  Morris,  had  signed  a 
paper  stating  that  his  wife  had  acted  in  this  business  entirely 
under  bis  oniers  and  directions. 

It  was  also  proved  that  the  prisoner,  John  Morris,  applied 
to  a  captain's  clerk  in  the  navy,  in  November,  1813,  and  told 
him  there  was  about  thirty  pounds  prize  money  due  to  his 
father-in-law,  Taylor,  whom  he  described  as  a  caulker  in  the 
Frederickstein  frigate,  and  desired  witness  to  fill  up  the 
blanks  in  a  blank  order  and  certificate,  which  ho  did,  except 
the  signatures.  That  John  Morris  afterwards  said  that  he 
had  got  the  paper  regularly  signed,  and  was  going  to  send 
his  wife  to  Greenwich  for  the  money. 
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Upon  this  evidence,  it  was  objected  by  the  counsel  for  the 
prisoners,  that  as  Sarah  Morris,  in  the  part  she  took  in  this 
transaction,  acted  under  the  control  and  direction  of  her 
husband,  she  could  not  be  found  guilty;  and  that  the  other 
prisoner  could  not  be  guilty  as  accessary,  if  she  was  inno* 
cent  as  a  principal.  And  that  in  any  event,  the  prisoner, 
John  Morns,  was  not  within  the  statute  49  G.  3.  c.  133. 

The  jury  found  them  both  guilty;  but  judgment  was  re- 
spited that  these  points  might  be  submitted  to  the  judges. 
'  In  Easter  term,  7th  May,  1814,  all  the  judges  met  (except 
Dampier,  J.  who  was  absent.^  The  conviction  was  hdd 
right.  The  judges  were  of  opinion  that  Sarah  Morris  was 
well  convicted  of  uttering  the  forged  order  and  certificate; 
and  John  *Morris  as  an  accessary  before  the  fact  [  *274  ] 
to  the  felony  of  uttering,  whish  subjected  him  to  a  year's  im* 
prisonment,  it  being  a  common  law  felony.  They  were  also 
of  opinion  that  under  the  43  G.  3.  c.  113.  John  Morris  might 
be  tried  in  the  same  county  where  the  principal  felony  was 
committed. 


Rex  V.  Thomas  Forsyth. 

If  an  indictment  ajrainst  m  bankrupt  for  eonoealin;  property,  in  stating  tlic  property  doet 
not  aulBcientljr  apeeify  particiilar  parta  of  it,  tfaoagh  it  may  aufficiedtly  ipecify  olhara, 
and  thoae  apecified  may  be  of  tlie  tieceaaary  Talaa,  iJm  indictment  will  be  bad,  beoaoae 
the  statement  aa  to  the  parta  specified  tends  toembarraas  I  he  prisoner.  Where  value  ia 
aasential  to  eonstilute  an  olibnoe,  and  the  vahie  Is  ascribed  to  many  artidaa  ooUBotttely, 
the  oi&ace  most  be 'made  out  aa  to  every  one  of  those  articlea,  for  the  grand  jnry  haa 
only  ascribed  that  value  to  sll  those  articlea  coUedively, 

THE  prisoner  was  tried  before  Mr.  Justice  DaMaS)  at  the 
Lent  assizes  for  the  county  of  Stafford,  in  the  year  1814;  on 
an  indictment,  the  first  count  of  which  stated,  that  the  priso- 
ner at  Burslem,  in  the  county  of  Stafford^  draper,  did  use  and 
exercise  the  trade  of  merchandise,  and  theretre  sought  his 
liting,  and  that  on  the  2Ist  of  November,  52  vr.  3.,  ne  was 
indebted  to  John  Burton,  Daniel  Burton,  George  Burton  an^ 
Emanuel  Matthews,  co-partners;  and  to  Joseph  Thorby^ 
Thomas  Paget,  Darel  Cape  and  Orland  Hodgkin,  co-partnerib 
in  ISO/,  and  upwards,  and  also  to  divers  otber  persons,  and 
35 
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'being  so  indebted,  prisoner  became  bankrupt,  and  on  28th  of 
•same  November,  upon  the  petition. of  the  beibre  named  per- 
sons, a  commission  of  bankruptcy  was  issued,  and  that  oa 
30th  of  same  November,  at  Manchester,  prisoner  was  de- 
.clared  a  bankrupt,  and  notice  thereof  left  at  the  dwelling- 
bouse  of  prisoner,  at  Burslem  aforesaid,  and  that  notice  was 
likewise  given  in  the  London  Gazette  of  3d  December,  52  G. 
3.  and  that  prisoner  was  required  to  surrender  on  23d  and 
24th  December^  and  14th  January  following,  at  the  Talbot 
'Inn,  in  Market  Street  Lane,  Manchester,  and  make  a  dis- 
closure of  his  estate  and  effects,  and  at  the  last  sitting  to 
finish  his  final  examination;  that  on  the  said  23d  and  24th 
December,  and  14th  January,  the  major  part  of  the  commia- 
sbners  met  accordingly,  and  prisoner  duly  surrendered  him- 
self; and  also  at  several  adjourned  meetings  duly  held,  priso- 
ner was  examined  upon  oath,  touching  his  estate  and  effects, 
and  that  he  devising  to  cheat  his  creditors,  did  not  at  any  of 
the  said  times,  upon  such  his  examination,  truly  disclose  and 
discover  all  his  estate  and  effects,  as  was  his  duty  so  to  do, 
but  on  the  contrary  thereof,  then  and  there  did  conceal  and 
kept  secret  a  bed,  six  tables,  &c.,  (enumerating  many  arti- 
[  *275  ]  cles)  and  *^  one  hundred  other  articles  of  household 
jumiture^  and  a  certain  debt  due  from,  one  John  Taylor  to  the 
said  prisoner  to  the  value  of  twenty  pounds  and  iquwards;  and 
that  the  prisoner,  then  and  there,  fraudulently  and  feloniously 
did  remove,  conceal  and  embezzle  the  same,  with  intent  to 
defraud  his  petitioning  creditors,  and  others  his  just  creditors 
of  the  same. 

The  second  count  set  forth  all  the  proceedings  under  the 
commission  as  in  the  first  couiit,  and  that  the  prisoner  fraud- 
ulently and  feloniously  did  remove,  conceal,  arid  embezzle,  the 
several  aTticles  stated  in  the  first  count,  with  intent  to  defraud 
the  same  persons. 

The  third  count  was  for  fraudulently  and  feloniously  remo- 
ving, concealing,  and  embezzling  the  same  articles,  with  in- 
tent to  defraud  his  just  creditors  of  the  same. 

To  prove  the  averment  of  notice  being  given  in  the  Gazette^ 
a  printed  paper  purporting  to  be  the  Gazette  was  put  in;  but 
no  evidence  was  given  that  it  was  bought  at  the  ofiice  of  the 
jciog^s  printer,  npr  any  further  evidence  respecting  it  beyond 
tbe  mere  production.  It  was  therefore  objected  to  until  fur* 
Itmr  evideo^e  was^  given  of  its  boiog  the  Gazette;  and  the 
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counsel  for  the  prisoner  stated  to  the  learned  judge,  that  pre- 
cisely the  same  proof  had  given  rise  to  the  same  objection,  in 
a  similar  case  tried  at  Oxford,  before  Mr.  Justice  Uayley,  in 
the  summer  circuit  of  1813,  and  that  Mr.  Justice  Bayley  bad 
derermined  to  save  the  point;  but  it  subsequently  became  un- 
necessary, the  prisoner  naving  been  acquitted  on  the  merits. 

The  learned  judge  saved  this  point  for  the  consideration  of 
tbejudges. 

The  following  objections  were  then  taken  to  the  indictment: 

First,  That  the  nature  of  the  act  of  bankruptcy  was  not 
stated. 

Secondly,  That  there  was  no  venue,  or  time,  laid  to  the 
averment  of  putting  the  notice  in  the  London  Gazette. 

Thirdly,  That  the  household  furniture,  ad  well  as  the  debt 
concealed,  &c.,  were  not  stated  in  the  indictment  with  suffi- 
cient certainty,  the  former  being,  *♦  and  one  hundred  other 
articles  of  household  furniture,^'  and  the  latter,  ^^  a  certain  debt 
due  from  one  A.  B.  to  the  said  prisoner.'' 

As  to  the  first,  the  ground  of  the  objection  was,  that  the  in- 
dictment ought  to  set  forth  fa^ts,  from  which  the  legal  result 
of  bankruptcy  may  ensue.  Here  nothing  is  averred  but  the 
legal  •result;  added  to  which,  it  gives  the  prisoner  [  *276  ] 
no  notice  of  the  facts,  which  are  essential  to  the  establishment 
of  his  guilt.  That  the  indictment  ought  to  state  facts,  and 
not  the  legal  result,  appears  from  Hawkins's  Pleas  of  the 
Crown,  Inhere  an  indictment  for  refusing  to  be  sworn  consta- 
ble, after  having  been  kgUhno  modo  electus^  was  hoklen  bad, 
for  not  showing  the  manner  of  election,  that  it  might  appear 
to  have  been  such,  as  obliged  the  defendant  to  take  upon 
himself  the  office,  (a)  And  in  2  Hatok.  P.  C  c.  25.  s.  66.  It 
is  said,  **  that  an  indictment  for  knowingly  receiving  persons  - 
outlawed  for,  or  convicted  of  felony,  or  for  knowingly  suffer- 
ing such  persons  to  escape  may  be  good,  without  showing 
what  the  felony  was,  or  that  it  was  actually  committed,  if  the 
record  of  the  outlawry  or  conviction  be  set  forth  with  conve- 
nient certainty;"  and  Hawkins  observes,  "  and  the  most  plau- 
sible reason  of  this  opinion  seems  to  be  this,  that  it  may  be 
sufficiently  made  out  by  such  record,  of  what  kind  the  fclopy 
was,  and  also  that  it  was  actually  committed.''  So  on  a  con- 
tract to  pay  twenty  shillings  upon  waste  done,  a  declaration 

(•)  2  Hawk.  P.  C.  e.  35. «.  57.    Alejm.  76,  79,    Vide  mlso  Rox  v.  Routled^.  Docyl  536. 
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allegiQg  that  waste  was  cominittcd  is  not  sufficient,  witboot 
fibowiog  how  the  waste  was  done,  (b)  So  in  a  prohibition 
upon  a  discharge  of  tithes  by  unity  at  the  time  of  the  dissolu- 
tion, he  ought  to  show  such  an  unity,  by  which  be  may  be 
discharged,  (c) 

As  to  the  second  objection,  it  was  contended,  that  there 
must  be  a  venue  and  time  laid,  to  every  material  and  travers- 
able fact.  That  the  law  in  this  respect  was  precisely  as  strict 
as  ever.  The  statute  of  Anne,  which  authorizes  the  summon- 
ing juries  ck  corpore  comUcUus^  and  not  de  vicineto^  does  not 
apply  to  criminal  cases.  If  it  is  said,  that  the  former  part  of 
tl)e  sentence  in  the  indictment  has  a  place  and  time  alleged, 
still  it  would  not  be  sufficient,  as  appears  by  the  case  cited  in 

2  Hawkins  P.  C.  c.  25. «.  77.  from  Dyer  164.  b.  Thus,  on  an 
indictment  for  rescou$^  alleging  that  /.  S.  committed  such  a 
felony  on  such  a  day,  and  year,  and  place,  per  quod  A.  B. 
pnzdictum  J.  S.  cepit  et  arre^tivii^  ei  in  salva  custodia  sua  adtunc 
[  *277  ]  et  ibidem  eundem  /.  jS.  ^habuU  et  custodivit*^  it  is  made 
tiqwBre  whether  the  indictment  is  sufficient,  for  no  time  of  the 
arrest  is  alleged  in  the  same  sentence  with  it.  And  Dyer 
rather  thinks,  that  the  mention  of  the  time  of  the  custody  in 
the  subsequent  sentence  does  not  cure  it.    Hawkins  refers  to 

3  P.  Williams  484.  497.,  and  4  Bac.  Abr.  400.  That  the  case 
of  Dennison  v.  Richardson,  (a)  was  an  authority.  Also  Com. 
Dig.  Pleader,  (C.  19.  &  20.) 

As  to  the  third  objection,  it  was  founded  on  tins;  namely, 
t|iat  it  is  of  the  essence  of  the  oifence,  that  the  whole  of  the 
goods  embezzled  should  be  of  the  value  of  20/.  There  is  no 
value  laid  separately  to  the  different  articles  specified;  but 
the  whole  are  averred  to  bo  of  the  aggregate  value  of  20/. 
and  upwards.  Now,  if  that  part,  namely  the  household  fur- 
niture and  debt  (which  are  clearly  not  described  with  suffi- 
cient certainty)  are  rejected,  the  court  cannot  know  that  the 
residue  is  ot  the  requisite  value.  It  cannot  be  presumed, 
that  the  judge  confined  the  evidence  to  the  thing  properly 
described,  because  there  is  no  averment  that  any  part  was  of 
the  requisite  value.  See  1  Saund.  286.  2  Saund.  379.  4th 
Edit. 

In  Easter  term,  7th  May,  1814,  all  the  judges  met  (except 

(6)  Com.  DiflT.  Pleader.  (C.  23.) 
(e)  Ibid.  R.  Hob.  296,  &o. 
(a)  14  £«st,  991, 
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Darapier  J.  who  was  absent)  and  held  the  indictment  bad,  on 
the  ^oond  of  the  property  concealed  not  being  all  specified, 
and  no  distinct  value  having  been  put  upon  the  articles  enu- 
merated. 

The  judges  seemed  to  think  that  the  production  of  the 
Gazette  would  be  sufficient,  without  proof  of  its  being  bought 
of  the  Gazette  printer,  or  where  it  came  from. 

Le  Blanc  J.  doubted  whether  averment  of  notice  in  the 
Gazette  was  not  unnecessary  here,  as  the  bankrupt  had  ap* 
peared  to  his  commission,  and  had  been  examined. 

All  the  judges  thought  that  the  judgment  ought  to  be  ar- 
rested, (b) 


*Rex  V.  Robert  Peacock.  [  *27  8  ] 

For^rj.  Forginjgf  in  a  false  name,  aisoroed  for  concealment,  with  a  ticw  to  a  fraud,  of 
which  the  forgery  ia  part,  ia  aofficient  to  oooatitute  the  ofience.  If  there  ia  proof  of  what 
18  the  priaoiier*«  real  name,  it  ia  for  him  to  prove  that  he  uaed  the  aaanmcd  name  before 
the  time  he  had  the  fraud  in  view,  even  in  the  absence  of  all  proof  as  to  wliat  name  he 
had  need  for  aeveral  years  before  the  fraud  in  question.  A  releaee  from  the  holder  of  a 
bill  of  exchange  to  the  supposed  acceptor  will  make  him  a  competent  witness  to  prove 
the  for^ry  in  an  indictment  against  the  drawer;  the  drawer  having  received  value  for 
the  bill  from  saoh  holder. 

• 

THE  prisoner  was  tried  before  Mr.  Justice  Dallas  at  the 
Gloucester  Lent  assizes,  in  the  year  1814,  for  forgery. 

The  indictment  charged  the  prisoner  with  having  forged 
the  name  of  Thomas  White,  as  drawer  to  a  bill  of  exchange 
dated  3d  April,  1812,  purporting  to  be  drawn  by  Thomas 
White,  at  two  months  date,  payable  to  Thomas  White  for 
30/.  and  directed  to  Thonms  Jennings,  Esq.,  Dublin.  The 
second  count  charged  the  prisoner  with  forging  the  indorse- 
ment, and  the  third  count  with  forging  the  acceptance  to  the 
said  bill  of  exchange.  There  were  also  the  usual  counts  for 
uttering  the  said  bill  of  exchange  knowing  it  to  be  forged. 

It  appeared  that  the  prisoner  came  to  the  parish  of  Newn- 
ham  in  Gloucestershire,  on  the  2l8t  of  March,  1818.    Upon 

(6)  See  Rex  «.  Page,  Trio.  T.  1819,  ^wtl,  and  tbe  fUtotea  1  <?.  4.  e.  115.  and  6  6^.  4. «, 
16. 1. 119.  in  notU,  By  the  latter  atatate  it  b  lufflcicnt  if  tbe  goods  erobeazlcd  art)  of  tbo 
valaeoflO(. 
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his  arrival  he  introduced  himself  to  a  Mr.  Tovey,  an  agent 
of  the  rector  the  Rev.  Mr.  Parsons,  who  resided  at  Oxford; 
be  mentioned  that  his  name  was  White.  Mr.  Tovey  had  pre- 
viously received  information  from  Mr.  Parsons,  that  a  person 
of  the  name  of  White  was  coming  as  curate.  The  prisoner 
after  having  introduced  himself,  produced  a  letter  from  Mr. 
Parsons  to  Mr.  Tovey,  inclosed  in  which  was  a  letter  which 
had  been  sent  by  the  prisoner  to  Mr.  Parsons.  In  this  letter 
to  Mr.  Parsons,  the  prisoner  described  himself  as  wishing  to 
accept  the  curacy  of  Newnham,  mentioned  that  he  was  unable 
to  leave  an  inn  at  which  be  had  been  for  some  time,  until  he 
received  a  remittance  which  be  was  expecting.  In  addition 
to  which  the  letter  contained  the  following  statements. 
^  My  mode  is  to  draw  upon  my  agent  in  Dublin,  for  the 
quarterly  proportions  of  my  living  in  Ireland,  which  be  makes 
payable  at  bis  bankers'  in  London,  and  which  acceptance  I 
am  daily  in  the  expectation  of  receiving.'^  In  another  part, 
^  I  should  feel  a  wish  for  a  permanent  engagement,  and  under 
such  circumstances  would  hold  my  living  in  Ireland,  which 
affords  a  competent  support."  The  letter  was  signed  ^  Tho- 
mas White." 

The  prisoner  during  his  stay  at  Newnham,  viz.  from  the 
21st  of  March  to  the  22d  of  May,  1813,  passed  by  the  name 
[  •279  ]  of  White,  •and  represented  to  the  persons  resident 
there,  that  such  was  his  name.  He  officiated  as  curate  under 
that -name  during  the  whole  of  his  residence  in  the  parish. 
On  the  17th  of  April,  while  he  was  residing  at  Newnham,  be 
stated  to  a  person  of  the  name  of  Thatcher,  who  was  one  of 
the  churchwardens  of  the  parish,  that  he  had  occasion  for 
some  cash.  He  stated  that  be  had  a  living  in  Ireland  of 
120/.  a  year,  and  should  want  to  draw  for  one  quarter's  salary, 
and  asked  Thatcher  if  it  would  be  convenient  for  him  to  give 
him  cash  for  his  bill;  and  mentioned  at  the  same  time  that  he 
had  an  agent  at  Dublin  of  the  name  of  Jennings,  who  collected 
his  rents,  and  who  would  take  up  the  bill  when  due.  Thatcher 
assented  to  the  prisoner's  proposal,  and  accordingly  on  the 
same  day  the  prisoner  brought  to  him  the  bill  which  formed 
the  subject  of  this  prosecution.  This  bill  was  dated  the  3d 
of  April,  1813;  and  there  was  written  on  it  in  red  ink,  "  Ac- 
cepted, payable  at  Hamraerslcy's  &  Co.,  Bankers,  London. 
Wt  Jennings."    The  indorsement  of  Thomas  White  was 
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also  npon  it  Thatcher  gave  the  prisoner  the  amoant  of  the 
bill,  deducting  the  discount,  viz.  three  shiUings  aEid  sixpence. 
The  bill  when  due  was  presented  for  payment,  and  returned 
dishonored. 

About  the  19tb  of  May,  some  suspicions  having  arisen  in 
the  mind  of  Mr.  Tovey,  as  to  whether  the  priscmer  was  the 
person  he  rejH'esented  himself  to  be,  in  consequence  of  no 
answers  having  been  received  to  the  references  he  had  given, 
Mr.  Tovey  applied  to  the  prisoner,  to  produce  his  letters  of 
ordination,  and  told  him  that  he  believed  that  he  was  not  the 
person  he  represented  himself  to  be,  upon  which  the  prisoner 
referred  Mr.  Tovey  to  W.  Jennings,  Esq.,  Longford  Street, 
Dublin,  but  before  any  answer  could  be  received  to  any  let- 
ter addressed  to  Dublin,  the  prisoner  absconded  from  Newn* 
bam. 

In  the  November  following,  the  prisoner  was  apprehended 
at  Worcester.  When  addressed  by  the  persons  who  were 
aenl  to  take  him  by  the  name  of  White,  be  replied  his  name 
was  not  White  but  Williamson,  and  pretended  not  to  know 
the  persons  who  addressed  him,  who  were  inhabitants  of 
Newnham,  and  with  whom  he  had  been  on  terms  of  intimacy 
when  there^  The  {H'isoner  at  this  time  was  dressed  in  a 
colored  coat  and  light  waistcoat;  and  after  he  was  commit* 
ted,  he  admitted  that  he  was  not  a  clergyman,  and  never  had 
been  in  orders. 

It  appeared  by  a  witness  of  the  name  of  Lee,  who  had 
known  the  ^prisoner  for  thirty  years,  that  his  name  [  *280  ] 
was  Robert  Peacock,  and  that  he  had  been  an  apprentice  to 
Lee  at  Bath,  for  about  a  year  in  the  wine  trade.  This  wit- 
ness also  stated  that  the  mother  of  the  prisoner,  a  Mrs. 
Peacock,  then  resided  at  Bath,  and  kept  a  boarding  house 
there. 

Several  witnesses  spoke  to  the  body  of  the  bill,  and  the 
drawer's  name  being  in  the  hand-writing  of  the  prisoner,  and 
to  their  belief  that  the  acceptance  was  also  in  his  hand« 
writing. 

Thomas  Jennings,  whose  name  as  acceptor  appeared  on 
"  the  bill^  was  called  as  witness  to'  prove  the  acceptance  not  to 
be  in  his  hand^writing. 

The  prisoner's  counsel  objected  to  his  competency. 

In  order  to  remove  this  objection,  a  release  was  tendered 


280  RUSSELL  AND  RTAN^S  CROWN  CA8B8 

to. him  by  the  holdep,  and  a  release  was  also  tendered  to  the 
prisoner  as  the  drawer  of  the  biU« 

The  prisoner's  counsel  contended  that  these  releases  did 
not  remove  the  objection,  that  it  was  also  necessar j  that  the 
'prisoner  as  the  drawer  should  release  the  witness;  and  Rex 
t;.  Young,  tried  before  Mr.  Justice  Le  Blanc  at  the  WcMree»» 
ter  lent  assizes,  1805y  (a)  was  cited  as  an  authority. 

[  *:281  ]  *Peake  for  the  prosecution,  after  referring  the 
learned  judge  to  a  passage  in  2  East,  P.  C.  1003,  (a),  said  ho 

(a)  Rex  o.  Yaangy  Woroetter  Lent  atsiicB,  Coram  Le  Blane.  J.,  MS.  Juik  Tbe  prieo. 
tier  was  indicted  for  forging  a  bill  of  exchange,  drawn  by  Thomas  Stenthouse  Sl  Co.,  oo 
Messrs.  Walker  and  Ifeok,  Fisli^Street  Hill,  Loudon.  There  were  aleo  oounts  on  the 
forging  of  tbe  aooeptaooe,  and  of  the  iDdorsement  bj  Edward  Corn,  to  whom  it  was  made 
payable,  and  counts  with  similar  variations  for  uttering  the  bill,  Slc 

At  the  commenoement  of  the  trial,  Abbott,  for  the  prisoner,  pressed  that  the  proeecuton 
might  make  their  election  as  to  which  of  theiM  offences  they  woold  pfoceed  upon,  aayiiy, 
that  the  forgery  of  the  bill,  the  acceptance  and  indorsement  were  treated  as,  and  were,  m 
ikct,  separate  oSenoes;  and  that  tbe  prisoner  ought  not  to  be  harassed  with  these  several 
charges,  on  the  same  triaL  But  Lo  Blanc,  J.,  said,  that  the  rulo  only  yras  that  a-prosecn- 
tor  should  not  be  permitted  to  give  in  evidence  several  distinct  offences  involving  different 
Iramnctions,  and  referred  to  Thoaias*s  Case,  3  £as(t,P.  C.  934,  where  several  oflbnoes  eon* 
jiected  with  each  otlier  were  given  in  evidence  on  the  same  indictment 

The  fact  of  uttering,  as  it  appeared  in  evidence  (for  there  was  no  proof  of  the  forging 
W  the  prisoner)  was,  that  tlie  prisoner  name  to  the  shop  of  the  pmeecnlars,  Leigh  6l  Cos 
glovers,  In  Worcester,  for  the  purpose  of  buying  a  quantity  of  gloves,  to  send,  as  he  said, 
to  America.  He  said  his  name  was  Young,  and  gave  a  card  **  Yates  &  Young,  ship. 
«gents,  LiverpooU*  He  staled  he  had  the  UU  in  qiiestioD«  and  that  the  drawier  sjid  is* 
dorscr  lived  at  Birmingham.  He  asked  the  prosecutors  if  they  knew  them.  Being  an. 
•leered  in  die  negative,  he  showed  the  blU  and  directed  the  prosecutors  to  have  the  gloves 
nady  as  soon  as  possible  the  next  day,  as  the  ship  was  nbont  to  sail.  It  was  agreed  tliit 
the  prisoner  should  have  the  gloves  by  three  o'clock  the  next<iay,  and^he  left  the  bill  with  the 
prosecutors,  and  told  them  the  public-house  at  which  he  was,  in  Worcester..  The  proseentors 
liaving,  the  next  morning,  received  intimation  that  the  bUl  was  a  fbrgerr,  sent  it  oiver  to 
Birmingham  for  the  inspection  of  the  supposed  drawera  and  indorser,  and  their  suspicions 
being  confirmed  by  this  inspection,  they,  in  company  with  a  witness,  went  to  the  prisoner 
at  the  place  where  he  had  left  his  address;  tbe  prisoner  not  suspecting  that  he  was  dis. 
covered,  indorsed  this  bill  in  tbe  name  of  Yates  and  Young,  and  delivered  it  to  tbe  prose- 
entors, upon  whieh  he  was  immediately  apprehended. 

To  prove  the  forgery  of  the  indorsement,  Edward  Corn,  the  supposed  indorser,  was 
called,  and  the  prosecutors  offered  to  release  him. 

Le  Blanc  Jn  beld,  that  this  woold  not  make  him  a  competent  witness,  for  the  proeecil. 
tors  never  having  parted  with  the  goods  whieh  tbe^  had  agreed  to  furnish,  as  the  oonsido* 
ration  for  the  bill,  nor  ^iven  any  other  value  for  it,  had  not  acquired  any  ptofkriy  in  it. 
They  bad  therefore  no  right  which  they  could  release.  Tbe  property  in  the  biU,  snppostng 
It  to  be  a  genuine  instrument,  was  stiU  in  the  prisoner,  and  therefore,  acoordiog  to  the 
doctrine  which  prevailed  in  coses  of  forgery,  the  supposed  indorser  could  not  be  exAuined 
as  a  witness  to  impeach  its  validity  nntii  released  by  the  prisoner. 

The  prosecutors  called  several  other  witnesses  who  clearly  proved  both  the  bill  and  the 
indorsement  to  be  furgeries,  and  the  prisoner  was  convicted. 

See  this  case  cited  in  Phillipps  on  Evidence,  4th  edition,  p.  134. 

(a)  **  A  release  from  the  holder  of  a  promissory  note  to  tbe  supposed  drawer  in  whose  • 
name  it  was  forged,  there  being  no  other  name  on  the  note  to  whom  tbe  drawer  could  be 
liabte,  made  him  a  competent  witness  to  prove  the  forgery  of  his  Kand^writing  upon  an  ii^ 
diotment  against  the  prisoner  who  had  passed  it  off  to  such  bolder  without  any  indorse- 
ment." 
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did  not  thiiik  it  right  in  a  ca^Mtal  ^aso  to  ipfeas  the  learned 
judge  to  receive  the  evidenoe. 

The  learned  judge  rejected  the  evidence. 

The  case  beii^  closed,  Taunton  for  the  prisoner  submitted 
that,  in  point  of  law,  he  was  entitled  to  an  acquittal,  and  cited 
Aickle*8  rase,  2  East^  P.  C.  060,  as  clearty  in  point. 

The  learned  judge  overruled  the  objection  upon  the  autho- 
rity of  Bontein^s  case  (b)  stating  that  the  use  the  prisoner 
made  of  his  false  name,  as  it  bore  upon  the  question  of  for- 
gery, was  ^matter  of  intent  upon  which  the  jury  [  ^*383  } 
were  to  form  their  opinion,  subject  to  the  direction  of  the 
jod^e  in  point  of  law. 

The  learned  judge  in  sumroinff  up  the  case  to  the  jury, 
stated  that  if  they  were  satisfied  of  the  false  drawing  and 
endorsinff,  the  question  would  then  arise,  whether  this 
amounted  under  all  the  attendant  circumstances  to  the  offence 
charged;  if  the  jur^  were  of  opinion  that  the  prisoner  bad 
gone  to  Newnham  in  the  fictitious  character  of  a  clerg3rman, 
and  with  a  false  name,  for  the  sole  purpose  of  getting  pos- 
session of  the  curacy,  and  of  the  profits  belonging  to  it;  and 
that  it  was  no  part  of  his  original  plan  and  purpose  to  raise 
m<mey  by  drawing  and  indorsing  a  bill  or  bills  in  a  false 
name,  but  that  being  established  there,  and  known  and  trusted, 
in  the  name  of  Thomas  White,  the  supposed  curate  of  the 
parish,  the  scheme  of  raising  money  by  orawing  and  endors- 
mg  the  bill  in  question,  sprung  up  incidentally  and  collate- 
raJl^,  and  was  altogether  foreign  to  his  original  purpose  and 
design;  in  such  case  he  thought  they  should  acquit  the  pri- 
soner. But  if  on  the  contrary,  looking  at  the  letter  written 
preparatory  to  his  going  to  Newnham,  announcing  a  fond, 
ana  an  agent  in  Ireland  who  was  to  accept  bills  drawn  1^ 
die  prisoner,  and  to  make  them  payable  in  London,  the  re- 
iteration of  the  assertion  after  his  arrival  at  Newnham,  and 
in  particular  to  the  person  whom  he  was  charged  by  in  the 
indictment  with  havmg  defrauded,  his  having  orawn  the  bill 
in  question  a  few  days  after  his  arrival  there,  upon  an  as- 
serted agent  in  Irdand,  accepted  payable  in  London,  which 
bill,  whra  due,  was  returned  unpaid,  the  prisoner  having  ab- 
sconded before  it  became  due,  and  having  never  been  heard 

(6)  Sb|Nti,960. 
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of  after  it  became  due,  till  at  a  distant  day  he  was  appre- 
hended at  Worcester,  then  passing,  not  under  the  name  of 
White  but  Williamson,  and  denying  himself  to  be  the  person 
who  under  the  name  of  White  had  been  at  Newnham,  and 
drawn  the  bill  in  question.  If  putting  these  circumstances 
together,  the  jury  were  satisfied  that  the  prisoner  went  to 
Newnham,  intending  fraudulently  to  raise  money  by  a  bill  or 
bills  drawn  by  him  in  a  false  name^  and  indorsed  in  sudi 
name,  and  that  the  bill  in  question  was  drawn  in  prosecutioa 
of  such  intent,  they  ought  to  find  the  prisoner  gutky* 

The  jury  found  the  prisoner  guilty,  but  not  of  forging  the 
acceptance.  The  learned  judge  then  asked  them  whether 
they  meant  to  find  that  the  prisoner  had  formed  the  scheme 
[  *283  ]  of  raising  ^money  by  forged  bills  before  he  w0nt  to 
Newnham;  to  which  they  anwered  they  did,  being  of  opinioa 
he  went  there,  meaning  to  commit  such  fi'aud.  The  learned 
judge  respited  the  sentence,  and  reserved  the  case  for  the 
consideration  of  the  judges. 

In  Easter  term,  7th  May,  1814,  eleven  of  the  judges  met 
(Uampier  J«  being  absent,)  and  ^ere  unanimously  of  opinion 
that  where  proof  is  given  of  the  prisoner's  real  name,  and  no 
proof  of  any  change  of  name  until  the  time  of  the  fraud  com- 
mitted, that  it  throws  it  on  the  prisoner  to  show  that  he  had 
before  assumed  the  false  name,  on  other  occasions  and  for 
other  purposes.  The  judges  were  also  of  opinion,  that  where 
the  prisoner  ia  proved  to  have  assumed  a  false  name  for  the 
purpose  of  pecuniary  fraud  connected  with  the  forgery,  draw- 
ing, accepting,  or  indorsing,  in  such  false  or  assumed  name^ 
is  forgery.  They  also  thought  that  the  evidence  of  Jei\ning8 
the  acceptor  ought  to  have  been  received  to  prove  the  accep- 
tance not  bis  hand-writing,  he  being  releaf$ed  by  the  holder 
of  the  bill,  which  the  prosecutor  was;  for  in  this  case  the  pri- 
soner had  received  value  for  the  bill  of  the  prosecutor,  which 
distinguished  it  from  the  case  of  Rex  v.  Young  relied  on  at 
the  trial,  where  the  {M'isoner  had  only  offered  the  bill,  and  had 
not  received  the  value  for  it;  and  in  which  case  the  prisoner 
remained  the  real  owner  or  holder  of  the  bill.  The  judges 
were  unanimously  of  opinion,  that  the  conviction  was  right* 
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Rex  V.  James  Hugh  Edwards  alias  Charles  Edwards. 

Biffsinj.  ff  the  prifloner  write  down  the  namef  of  the  pablieation  of  the  banna,  he  will  be 
precluded  thereov  from  saying  that  the  woman  wn«  not  known  by  the  name  ho  delivered 
m,  and  that  she  u  not  rightly  described  by  that  name  id  the  indictment, 

THE  prisoner  was  tried  before  Newman  Knowlys,  Eeq. 
Common  Serjeant^  at  the  Old  Bailey  October  sessions,  in  the 
year  1814,  on  an  indictment,  charging  that  he  on  the  11th  of 
November,  50  G*  3.  at  Saint  Andrew  Holborn,  by  the  name  of 
James  Hugh  Edwards^took  to  wife  one  Jemima  Hart,  and  to 
her  was  married,  and  that  he  afterwards  on  the  30th  of  Oc- 
tober, on  the  54  G.  3.  •at  St.  James's,  Westminster,  [  •284  ] 
by  the  name  of  Charles  Edwards,  feloniously  took  to  wife  one 
Anna  Timson,  and  to  the  said  Anna  Timson  was  married; 
the  said  Jemima,  his  former  wife  being  alive,  against  the  stat- 
ute, &c. 

The  first  marriage  was  proved  by  the  brother,  who  was 
present,  and  witnessed  the  register  of  the  marriage,  and  the 
sister  of  the  first  wife  proved,  that  the  prisoner  left  his  first 
wife  at  Walworth,  the  very  morning  that  he  was  married  to 
the  second  wife  at  St.  James's  Church,  and  that  the  first  wife 
was  then  living. 

The  second  marriage  was  proved  by  the  prisoner's  hand 
writing  to  the  note  for  the  puUication  of  banns,  and  his  sig- 
nature of  ^*  Charles  Edwards,"  to  the  register  of  the  second 
marriage.  The  hand-writing  of  the  name  ^^  Anna  Timson,"  in 
the  same  register  of  the  second  marriage  at  St.  James's 
Westminster  (as  the  person  then  married  to  the  said  Charles 
Edwards),  was  proved  by  her  father.  The  father  likewise 
proved  the  prisoner's  acknowledgment  of  his  marriage  to  his 
daughter. 

The  lather  also  proved  that  his  daughter's  name  was  Su- 
sanna, not  Anna,  and  that  he  never  knew  or  suspected  that 
she  had  ever  been  called  or  known  by  the  name  of  Anna,  till 
he  heard  of  her  having  been  married  to  the  prisoner  by  that 
name. 


384  RUSBBLL  Aim  aVAlf^S  GKOWn  GASES. 

The  jury  found  the  prisoner  guilty;  but  the  Common  Ser- 
jeant doubted  whether  the  evidence  proved  the  allegation  in 
the  indictment,  as  to  the  second  marriage  to  Anna  Timson, 
and  whether  the  indictment  should  not  have  charged  that  the 
msoner  was  married  to  Susanna  Timson,  by  the  name  ^  Anna 
Timson,  upon  which  doubts  alone  he  reserved  this  case  for 
the  opinion  of  the  judges. 

In  Michaelmas  term,  12th  November,  1814,  at  a  meeting  of 
all  the  judges,  they  held  that  the  prisoner,  having  signed  the 
note  for  the  publication  of  the  banns  of  himseu  and  Anna 
Timaoo,  and  having  signed  the  register  of  his  marriage  with 
her  by  that  name  wherein  she  went,  should  not  be  permitted 
to  defend  himself  on  the  ground  that  he  did  not  marry  Anna 
Timson,  although  such  might  not  be  her  name;  and  that  there- 
fore the  conviction  was  right. 


[  *2&5  ]  *Rex  V.  Hudson. 

Under  the  39  O.  3.  e.  85.  it  is  not  neoeMary  to  pan  sentence  of  transportation ;  any  lea 

pnoiBhoient  to  which  felony  is  liable  may  be  inflicted* 

THE  prisoner  was  tried  before  Mr.  Serjeant  Marshall,  at 
the  summer  assizes  for  Lancaster,  in  the  year  1814,  for  em- 
bezzling a  sum  of  6/.  12s.  lid.,  the  property  of  Salisbury 
and  others,  with  whom  the  prisoner  had  lived  in  the  capacity 
of  clerk,  and  who  had  entrusted  the  money  to  his  care. 

The  prisoner  pleaded  guilty,  but  was  very  str<H)gly  recom«- 
mended  to  mercy  by  the  prosecutors,  and  under  circumstances 
so  favorable  to  him,  that  the  learned  serjeant  stated,  that  he 
should  have  thought  it  sufficient  to  have  sentenced  him  to  a 
year's  imprisonment,  had  he  not  conceived  that  under  the 
statute  39  G.  3.  c.  85.,  he  was  bound  to  pass  sentence  of 
transportation  upon  him,  and  that  he  had  only  a  discretionary 
'  power  as  to  the  term.  The  sentence  passed  was  transporta- 
tion for  seven  years;  but  upon  doubts  which  subsequently 
presented  themselves  to  the  mind  of  the  learned  serjeant  thie 
sentence  was  respited,  in  order  that  the  opinion  of  the  judges 
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might  be  taken  on  tbe  following  question,  viz.  Whether  a 
jiKwe  had  the  power  to  pass  the  milder  sentence? 

The  cooduaing  words  of  the  act  are,  ^^  and  every  sudi 
oflfender,  his  adviser,  &c.  being  thereof  lawfully  convicted  or 
attainted,  shall  be  liable  to  be  tmnsported  for  any  term  not 
exceeding  fourteen  years,  in  the  discretion  of  the  court  before 
whom  such  offender  shall  be  convicted  or  adjudged.** 

In  Michaelmas  term,  20th  November,  1814,  this  case  was 
taken  into  consideration  by  all  tbe  judges,  when  thoy  were 
all  of  opinion,  that  the  act  having  made  this  offence  larceny, 
subjected  it  to  the  general  punishment  of  larceny,  and  that 
the  judge  might  inflict  the  liKe  punishment  on  the  offender  as 
in  cases  of  common  larceny.  They  thought  that  the  words 
of  the  act  were  not  imperative  on  him  to  transport,  and 
stated  that  their  opinion  coincided  with  the  practice  univer* 
sally  adopted  since  the  act  passed. 


*Rex  V.  Manuel  Amarro. 

Prtflooer  waf  convicted  capitally  at  tbe  Admiralty  tessiont  for  maliciouily  atabbincrt  upon 
the  43  G.  3.  e.  58:  Held,  that  aa  the  atatute  only  made  the  ofience  capital  if  oommitted  in 
Enj^hmd  or  Ireland,  it  waa  not  ao  if  oommitted  at  sea.    But  aee  now  the  1  O.  4  e.  90.  a. 

THE  prisoner  was  tried  before  Mr.  Justice  Le  Blanc,  at 
the  Admiralty  sessions  at  the  Old  Bailey,  July  1814,  on  an 
indictment  which  charged  that  Manuel  Amarro,  on  the  5th 
of  October,  1813,  upon  the  high  sea,  within  the  jurisdiction 
of  tbe  Admiralty  of  England,  that  is  to  say,  about  one  mile 
from  Tarragona,  on  the  coast  of  Spain,  in  and  upon  Mark 
Kirby,  a  subject  of  our  lord  the  king,  feloniously,  wilfully, 
maliciously,  and  unlawfully,  did  make  an  assault,  and  with 
a  certain  sharp  instrument  to  wit,  a  knife,  feloniously,  &c» 
did  stab  and  cut  the  said  Mark  Kirby,  in  and  upon  the  lower 

(a)  Br  thia  statute  it  ia  provided,  that  the  crimes  and  oflTencea  mentioned  in  43  G,  3.  e.  58. 
which  shell  be  committed  on  the  hi^h  seas  oat  of  the  body  of  any  ooanty,  shall  be  liable  to 
the  tame  panishment  as  if  committed  on  land  in  England  or  Ireland,  and  shall  be  inqoired 
of  &e.  M  treaaoos,  &C.  are  by  38  Hen.  8. 
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part  of  his  belly,  with  intent  in  90  doing,  feloniously,  wilfully, 
and  of  his  malice  aforethought,' to  murder  the  said  Mark 
Kirby  against  the  statute,  6ic.  The  second  count  was  the 
same  as  the  first,  only  stating  the  prisoner's  intent  to  be,  to 
maim  and  disable  the  said  Mark  Kirby.  The  third  count 
was  like  the  first  count,  only  stating  the  prisoner's  intent  to 
be,  to  do  the  said  Mark  Kirby  some  grievous  bodily  harm. 

The  prisoner  was  a  Portuguese  sailor,  serving  on  board  an 
English  transport,  lying  at  Tarragona  mole.  The  person 
stabbed  was  the  captain  of  the  transport. 

The  prisoner  was  convicted  and  sentence  passed  upon 
him. 

No  objection  was  taken  by  the  prisoner's  counsel,  but  a 
doubt  occurred  to  the  learned  judge  who  tried  him,  whether 
this  was  a  capital  felony  cognisable  under  the  Admiralty 
commission,  if  committed  on  the  high  seas  out  of  England  or 
Ireland. 

The  statute  43.  G.  3.  c.  53.  (b)  extends  only  to  oflfences 
committed  in  England  and  Ireland. 

[  •287  ]  •The  question  was,  whether  by  39  G.  3.  c.  37.  (a) 
It  is  to  be  extended  to  all  parts  on  the  high  seas  within  the 
Admiralty  jurisdiction. 

In  Michaelmas  term,  12th  of  November,  1814,  this  case 
was  argued  before  all  the  judges  in  the  Exchequer  Chamberi 
by  Pooley  for  the  prisoner,  and  Gurncy  for  the  prosecution, 
when  the  majority  of  the  judges  were  of  opinion  that  the 
conviction  was  wrong.  The  judges  thought  that  by  the 
terms  of  the  statute  42  G.  3.  c.  58,  the  offence  of  maliciously 
cutting,  &c.,  is  made  a  felony  only  if  the  act  be  done  in  Eng- 
land or  Ireland,  that  the  act  is  therefore  local;  and  supposing 
the  statute  39  G.  3.  c.  37,  to  have  the  effect  of  making  every 
act  which  would  be  felony  if  committed  on  shore,  a  felony 
triable  by  the  Admiralty  commissioners  if  committed  on  the 
high  seas,  (whether  such  act  be  felony  before  the  statute  39 
G.  3.,  or  made  so  afler  that  time,)  (b)  yet  the  statute  43  G. 

(6)  If  any  person  either  in  England  or  Ireland  sboU  wilfully,  molioioculy,  dto.  See  also 
the  preamble  to  this  act 

(a)  By  which  it  is  enacted,  That  all  and  eyery  offence  which  afler  the  passing  of  this 
■ot  shall  tw  committed  upon  the  high  seas  oat  of  the  body  of  any  county  of  thia  realm, 
shall  be  and  are  hereby  declared  to  he  oifences  of  the  same  natare  respcctiycly,  and  liaUo 
to  the  same  punishment  respectively,  as  if  they  had  been  committed  on  the  shore. 

(If)  See  Rex  v«  Bailey,  ante,  1,  and  Rex  o.  Curling,  and  others,  attftf,  123« 
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3.  not  makiDg  it  a  felony  generally^  cannot  be  extended  be- 
yond the  limits  prescribed  by  the  act  to  the  high  seas. 

Wood,  B«  thought  otherwise,  that  the  statute  43  G.  3.  was 
general,  and  the  act  if  done  at  sea  was  cognisable  by  the 
Admiralty  jurisdiction. 

Graham,  B.,  at  first  entertained  the  same  opinion,  but  sub* 
sequently  acquiesced  with  the  other  judges. 


*Rex  V.  Charles  Stewart.  [  *288  ] 

Having  coaDterfeit  tilver  in  poflsettion,  with  intent  to  utter  it  as  good,  is  no  ofience,  for 

there  is  no  criminal  act  done. 

THE  prisoner  was  tried  before  Gibbs,  C.  J.,  at  the  sum- 
mer assizes  for  the  county  of  Cornwall,  in  the  year  1814,  on 
an  indictment  charging  the  prisoner  with  having  in  his  pos- 
session a  quantity  of  counterfeit  silver  coin  knowing  it  to 
be  counterfeit,  for  the  purpose  of  uttering  it  as  good  and 
lawful  coin. 

There  were  counts  in  the  indictment  charging  the  offence 
differently,  but  the  evidence  applied  only  to  these  which 
charged  it  in  the  manner  above  stated. 

The  prisoner  was  convicted. 

Hams  for  the  prisoner  moved  in  arrest  of  judgment, 
upon  the  ground  that  this  was  not  an  offence  prohibited  by 
the  15  G.  2.  c.  28.  or  any  other  statute,  nor  was  it  a  inisde- 
meanor  at  common  law,  nor  ev6n  an  act  done  with  intent  to 
commit  the  misdemeanor  created  by  the  15  G.  2.  of  utter- 
ing, &c.;  for  the  mere  having  counterfeit  silver  in  his  pos- 
session could  not  be  considered  such  an  act.  The  coun- 
sel for  the  prosecution  cited  Rex  v.  Scofield,  2  East,  P.  C. 
1028. 

Gibbs,  C.  J.^  finding  this  point  had  been  reserved  for 
the  opinion  of  the  twelve  judges,  in  the  case  of  Rex  i^. 
Parker,  1  Leach,  C.  C.  41,  and  not  decided,  he  reserved  this 
case. 

In  Michaelmas  term,  12th   of  November,  1814,  all  the 
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judges  met,  and  were  unanimously  of  opinion  that  this  was 
not  an  offence,  and  that  judgment  sboula  be  arrested. 

It  appeared  on  inquiry  made,  by  the  direction  of  the  judges 
of  the  solicitors  of  the  Mint,  that  the  law  officers  of  the 
Croi%n  had  not  approved  of  indictments  in  this  form,  and 
that  no  such  indictment  had  been  preferred  before  the  year 
1812;  since  then,  there  had  been  several  convictions  on 
such  indictments  at  the  quarter  sessions,  but  none  at  the 
assizes,  (a) 


[  *289  ]   *Hex  v.  William  Bennett  and  and  another. 

A  door  whioh  only  ibrnit  part  of  the  onlward  fenoe  of  the  cnrtilaffo,  and  opena  into  no 
buildings  but  into  the  yard  only,  ia  not  aoeh  a  part  of  Uie  dweuing-hooae  as  that  tiie 
breaking  thereof  wiH  oonitltQte  boiglary. 

THE  prisoners  were  tried  before  John  Silvester,  Esq. 
Recorder,  at  the  Old  Bailey  sessions,  December  1814,  on  an 
indictment,  the  first  count  of  which  charged  them  with  bur- 

Slariously  breaking  and  entering  the  dwelling-house  of  Wil- 
am  Alexander  Frampton,  about  eleven  o^clock  in  the  night 
of  the  15th  of  November,  1814,  at  St  Catherine  Cree,  with 
intent  to  steal  the  goods  and  chattels  of  the  said  William 
Alexander  Frampton,  in  the  said  dwelling-house. 

The  second  count  charged  the  prisoners  with  burglariously 
breaking  and  entering  the  dwelhng-house  of  the  said  Wil- 
liam Alexand^  Frampton,  with  intent  to  steal  the  goods  and 
chattels  of  Harriet  Frampton,  William  Alexander  Frampton, 
and  Thomas  Day  Frampton. 

The  third  count  was  for  burglariously  breaking  and  enter- 
ing the  house  of  Harriet  Frampton,  William  Alexander 
Frampton,  and  Thomas  Day  Frampton,  with  intent  to  steal 
their  goods. 

The  fourth  count  was  for  burglariously  breaking  and  en- 
tering the  dwelling-house  of  William  Alexander  Frampton 

(a)  Vtdo  Rex  0.  Heath,  ante,  184    But  iretting  it  into  poaaeaaion  with  intent  to  nttar  it, 
ia  an  offenoe.    Vide  Raz  v.  FoUer,  Eaater  T.  1818,  poti,  308. 
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and  Thomas  Day  Fnmptonf  with   latent  to  steal  their 
goods. 

William  Alexander  Frampton  proved,  that  he  was  in  part- 
nership with  Harriet  Frampton  and  Thomas  Day  Frampton, 
M  wholesale  grocenu  The  dwelling*-house  at  the  place 
where  their  business  was  carried  on  was  occupied  by  W.  A. 
Framptmi  only,  his  partners  residing  elsewhere.  The  pre- 
mises consisted  of  two  fronts,  one  in  Leadenhall  Street,  and 
the  other  in  Billiter  Lane.  The  dwelling-house  was  in 
Leadenhall  Street,  in  the  parish  of  St.  Andrew  Undershaft; 
the  warehouses  and  stables,  and  a  large  pair  of  gates  which 
inclosed  the  premises,  were  in  Billiter  Lane,  in  the  parish  of 
St.  Catherine  Cree.  These  large  gates  were  in  a  gateway, 
over  which  were  the  warehouses  of  the  partners,  and  when 
the  gates  were  shut,  it  was  completely  inclosed  to  the  ceiling 
of  the  gateway.  The  access  to  the  stables  was  through  this 
covered  gateway,  and  at  the  end  of  the  covered  ^teway 
there  was  an  open  yard,  on  the  left  hand  side  of  which  were 
Warehouses.  The  only  communication  into  the  [  *290  } 
upper  warehouses  over  Uie  stables  and  gateway,  was  through 
these  warehouses  on  the  left  side  of  the  yard,  but  there  was 
a  door  or  loop  hde,  and  crane  over  the  large  gates  in  Billi- 
ter Lane,  to  take  heavy  goods  into  the  warehouses;  and 
there  was  also  the  convenience  of  a  trap-door  in  the  roof  of 
the  covered  wav,  for  the  purpose  of  loieuling  and  unloading 
goods  in  case  of  rain.' 

On  the  right  hand  side  of  the  yard  was  the  dwelling-honse* 
There  was  a  door  from  the  dwelling-house  to  the  warehouses 
connected  by  a  wooden  shed,  which  door  was  never  fastened, 
so  that  the  moment  any  one  entered  the  yard  from  Billiter 
Lane,  they  might  go  into  the  dwelling-house  as  well  as  into 
the  warehouses,  without  any  interruption.  The  gates,  it 
appeared,  were  always  locked  as  soon  as  it  was  dark,  but 
they  were  kept  open  during  the  day  for  the  convenience  of 
the  business  carried  on  there;  no  person  but  the  partners, 
their  servants,  or  their  customers,  had  any  right  to  use  the 
gateway. 

It  was  further  proved,  that  about  two  o*clock  in  the  morn- 
ing of  the  16th  of  November,  1814,  the  prisoners  broke  open 
the  outer  gate  and  entered  the  premises,  and  were  taken 
with  instruments  of  house-breaking  upon  them* 
37 
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The  jury  found  both  of  the  prisoners  guilty  of  burglary. 

The  counsel  for  the  prisoners  moved  in  arrest  of  judg* 
nient  (a)  on  the  following  objections,  which  were  reserved 
for  the  opinion  of  the  judges. 

First,  That  the  breaking  and  entering  the  outer  gate  of 
the  premises  in  BiUiter  Laiie,  in  the  parish  of  Saint  Cathe- 
rine Cree,  was  not  a  breaking  and  entering  of  the  dwelling- 
house. 

Secondly,  That  the  dwelling-house  charged  to  have  been 
broken  and  entered,  is  in  the  parish  of  Saint  Andrew  Under- 
shaft,  and  not  in  the  parish  of  Saint  Catherine  Cree,  as  al- 
leged in  the  indictment:  and. 

Thirdly,  That  if  breaking  and  entering  the  external  gate 
in  the  parish  of  Saint  Catherine  Cree,  is  a  breaking  and  en- 
tering the  dwelling-house  within  the  curtilage;  and  which 
dwelung-house,  as  appears  by  the  evidence,  is  in  the  parish  of 
Saint  Andrew  Undershaft;  then  the  indictment  should  have 
[  ^291  ]  specially  ^averred,  that  the  dwelling-house  of  the 
prosecutors,  situate  in  the  parish  of  Saint  Andrew  Under- 
shaft, was  broken  and  entered,  for  that  the  dwelling-house 
and  its  curtilage  cannot  be  separated. 

In  Hilary  term,  4th  of  Februan^,  1815,  at  a  meeting  of  all 
the  judges,  the  conviction  was  held  wrong.  The  judges  were 
unanimous,  that  the  outward  fence  of  the  curtilage  not  open- 
ing into  any  of  the  buildings,  was  no  part  of  the  dwelling- 
house;  and  the  prisoners  were  discharged,  (a) 

(«)  The  obieeCioos  take  oal  ofthe  evidence  and  fto  to  the  canTietion. 
(a)  Vide  1  Bale,  P.  C.  559.    See  Hex  p,  Dayii,  Hilary  T.  1817,  pott,  329. 
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Bex  V.  Mary  Mazagora. 

Forgery.  A  jury  oogfat  to  inler  an  intent  to  deiraiKl  the  penon  who  would  bane  to  pay 
the  inftrttment  if  it  were  genatne,  althoojf h  from  the  manner  of  ezecating  the  forgery, 
or  from  that  perKm*8  ordinary  caution  it  would  not  be  likely  to  impoae  on  him,  and  aJ- 
thougb  the  object  waa  general  to  defraud  wbooTer  might  take  the  inatrnment,  and  the 
intention  of  demioding.  in  particnlar,  the  penon  who  wodd  have  to  pay  the  inatrument, 
if  genuine,  did  not  enter  into  the  priaoner*a  contemplation. 

THE  prisoner  was  tried  before  Mr.  Justice  Bayley,  at  the 
Lent  assizes  for  the  county  of  Warwick;  in  the  year  1815, 
on  an  indictment  for  disposing  of  a  forged  bank  note,  with 
intent  to  defraud  the  governor  and  company  of  the  bank  of 
England. 

It  appeared  in  evidence,  that  the  prisoner  sold  this  note, 
and  eight  others,  with  a  full  knowledge  that  they  were  all 
forged.  An  inspector  from  the  bank  proved  that  the  notes 
were  such  as  would  be  likely  to  impose  upon  any  persons  who 
were  not  inspectors  at  the  bank;  but  that  they  were  not  likely 
to  impose  upon  any  of  the  inspectors  there.  He  stated  also 
that  notes  were  never  paid  at  the  bank  until  after  they  had 
been  examined  by  an  inspector.  It  was  not  a  probable  con- 
sequence therePoi-e  of  the  prisoner's  act,  that  the  bank  would 
be  defrauded  by  means  of  these  notes. 

Bayley  J.  directed  the  jury  to  say  what  their  opinion  was 
as  to  the  prisoner's  intention  to  defraud  the  bank. 

The  jury  in  returning  their  verdict  stated,  that  they  thought 
the  prisoner  had  the  intention  to  defraud  whoever  might  take 
the  notes;  but  that  the  intention  of  defrauding  the  bank  in  par- 
ticular did  not  enter  into  her  contemplation. 

The  prisoner  was  found  guilty;  but  as  the  learned  judge 
^entertained  some  doubt  as  to  the  intent  of  de-  [  *292  ] 
frauding  the  bank,  he  respited  the  execution  in  order  to  take 
the  opinion  of  the  judges  upon  the  following  question,  whe- 
ther an  intention  to  defraud  the  bank  ought  to  be  inferred, 
where  that  intention  was  not  likely  to  exist  in  fact  in  the  pri- 
soner's mind,  and  where  the  caution  ordinarily  used  would 
naturally  protect  the  bank  from  being  defrauded? 

In  Easter  term,  1815,  the  judges  met,  and  were  unani- 
mously of  opinion  that  the  prisoner,  upon  the  evidence  in  this 
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case,  must  be  taken  to  have  intended  to  defraud  the  bank, 
and  consequently  that  the  conviction  was  right,  (a) 


Rex  V.  William  Cabbage. 

Larceny.  To  make  a  taking  felonious  it  ia  not  neceasarj  that  it  shonM  be  donb  hteri  Mvav; 
taking  with  an  intent  to  destroy  will  be  snfficient  to  constitiite  this  offimoei  if  done  to 
ierve  the  prisoner  or  another  person,  though  not  in  a  pecuniary  tsay. 

THE  prisoner  was  tried  before  Thomson  C.  B.  at  the 
Lent  assizes  for  the  county  of  Lancaster  in  the  year  18 1 5, 
on  an  indictment  for  feloniously  stealing,  taking,  and  leading 
away  a  gelding,  the  property  of  John  Gamplin. 

The  second  count  charged  the  prisoner  with  feloniously, 
unlawfully,  wilfully,  and  maliciously  killing,  and  destroying  a 
gelding  the  property  of  the  said  John  Caroplin,  against  the 
statute,  &c. 

The  counsel  for  the  prosecution  elected  to  proceed  upon 
the  first  count. 

It  appeared  that  the  gelding  in  question  was  missed  by 
the  prosecutor  from  his  stables  on  Monday,  the  28th  February^ 
1815.  The  stable  door,  it  appeared,  had  been  forced  open. 
The  prosecutor  went  the  same  day  to  a  coal-pit,  about 
a  mile  from  the  stable  where  he  saw  the  marks  ot  a  horse's 
feet  This  pit  had  been  worked  out  and  had  a  fence  round 
it,  to  prevent  persons  from  falling  in,  one  of  the  rails  of  this 
fence  had  been  recently  knocked  off:  a  man  was  sent  down 
into  the  pit,  and  he  brought  up  a  halter,  which  was  proved  to 
be  the  halter  belonging  to  the  gelding.  ^  In  about  three  weeks 
[  *293  ]  after  the  finding  of  the  baiter,  *the  gelding  was 
drawn  up  from  the  coal-pit  in  the  presence  of  the  prosecutor, 
and  who  know  it  to  be  his.  The  horse's  forehead  was  very 
much  bruised,  and  a  bone  struck  out  of  it.  It  appeared  that 
at  the  time  this  gelding  was  destroyed,  a  person  of  the  name 
of  Howarth  was  in  custody,  for  having  stolen  it  in  August 
1813,  and  that  the  prosecutor  Camplin  had  recovered  his 
gelding  again  about  five  weeks  after  it  was  taken.    Howard 

(a)  Bos  Res  o.  Sheppard,  Mtftf,  169. 
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was  about  to  take  his  trial  for  this  offence  when  the  gelding 
was  destroyed  in  the  manner  stated.  The  prisoner  Cabbage 
was  taken  into  custody  on  the  27th  March,  1815;  and  on 
his  apprehension  he  said  that  he  went  in  company  with  Ann 
Howard),  (the  wife  of  Howarth  who  was  tried  for  stealing  the 
said  gelding),  to  Camplin's  stable  door,  and  that  they  together 
forc^  open  the  door,  and  brought  the  horse  out.  They  then  went 
along  the  road,  till  they  came  to  the  coal-pit  before  mentioned, 
and  there  they  backed  the  horse  into  the  pit. 

It  was  objected  by  the  prisoner's  counsel,  that  the  evi- 
dence in  this  case  did  not  prove  a  larceny  committed  of  the 
horse;  that  the  taking  appeared  not  to  have  been  done  with 
intention  to  convert  it  to  the  use  of  the  taker,  ^  animo/urandi 
et  lucri  causa.'' 

Thomson,  C.  B.,  overruled  the  objection,  and  the  prisoner 
was  convicted  upon  the  first  count  of  the  indictment  for 
stealing  the  horse.  Judgment  was  passed  on  him,  but  the 
learned  chief  Baron  respited  the  execution  to  take  the  opin- 
ion of  the  judges  as  to  the  propriety  of  the  conviction. 

In  Easter  tenn,  1815,  the  judges  met  to  consider  this  case, 
and  the  majority  of  the  judges  held  the  conviction  right. 
Six  of  the  learned  judges,  viz.  Richards,  B.,  Baylcy,  J., 
Chambre,  J.,  Thomson,  G.  B.,  Gibbs,  C.  J.  and  Lord  Ellen* 
borough,  held  it  not  essential  to  constitute  the  offence  of 
larceny,  that  the  taking  should  be  lucri  causa;  they  thought 
a  taking  fraudulently,  with  an  intent  wholly  to  deprive  the 
owner  of  the  property  sufficient;  but  some  of  the  six  learned 
judges  thought  that  in  this  case  the  object  of  protecting 
Howarth  by  the  destruction  of  this  animal,  might  be  deemed 
a  benefit  or  lucri  causa.  Dallas,  J.,  Wood,  B.,  Graham, 
B.,  Le  Blanc,  J.,  and  Heath,  J.,  thought  the  conviction 
wrong,  (a) 

(c)  Vide  Rflx  9^  Modit,  Eut  T.  1816,  jMtf,  307. 
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♦Rex  V.  William  Sawyer. 

A  British  rabjeet  if  indictable  under  the  33  Hen.  8.  c.  33.  for  the  murder  of  another 
British  sab)ect,  though  the  murder  waa  committed  within  the  domtnion  of  a  ibreign 
state.  Stating  in  the  indictment  thai  the  person  mwdered  was  at  the  time  in  the  kind's 
peaee^  is  sufficient  to  show  that  he  was  a  British  subject  The  oooclusion  in  the  indict- 
ment that  the  offence  was  against  the  king*9veaee^  shows  suffieientlr  that  the  priMoer 
was  a  British  subject  For  a  oommon  law  rolony,  committed  abroad,  but  made  triable 
here  under  the  &  Hen.  8.  e.  23.,  the  indictment  need  not  conclude  conin  farmam 

^H^ww^Bwws 

I 

TH£  prisoner  was  tried  at  the  Old  Bailey  sessions,  in  the 
year  1815,  upon  an  indictment  which  charged  that  he  the 
said  William  Sawyer,  late  of,  &c.,  on  the  27th  of  April,  54 
G.  3,  6CC.J  with  force  and  arms  at  Lisbon,  in  the  kingdom  of 
Portugal,  in  parts  beyond  the  sea  without  England,  in  and 
upon  one  Harriet  Gaskett,  in  the  peace  of  God  and  our  mid 
tjord  the  King,  then  and  there  being,  feloniously,  wilfully  and 
of  his  malice  aforethought,  did  make  an  assault;  and  that 
the  said  William  Sawyer,  a  certain  pistol  of  the  value,  &c., 
loaded  with  gunpowder,  and  a  leaden  bullet,  which  he  the 
said  William  Sawyer  then  and  there  had,  &c.,  at  and  against 
the  said  Harriet  Gaskett  did  then  and  there,  to  wit,  at  Lisbon 
aforesaid,  in  parts  beyond  the  sea  without  England,  feloni* 
ously,  maliciously,  and  of  his  malice  aforethought,  shoot  off, 
and  discharge,  &c.,  by  which  said  shooting  ana  discharging, 
the  said  prisoner,  gave  unto  the  said  Harriet  Gaskett,  one 
mortal  wound,  &c.,  of  which  the  said  Harriet  Gaskett,  then 
and  there,  to  wit,  on  the  said  27th  of  April,  in  the  year  afore- 
said, at  Lisbon  aforesaid,  in  parts  beyond  the  sea  without 
England,  did  instantly  die.  And  so  the  jurors,  drc.,  did  say, 
that  the  said  William  Sawyer,  her  the  said  Harriet  Gaskett 
in  manner  and  form  aforesaid,  feloniously,  &c.,  did  kill  and 
murder,  against  the  peace  of  our  said  Lord  the  King,  &c. 

The  jury  found  the  prisoner  guilty;  but  sentence  was  re- 
spited in  order  to  take  the  opinion  of  the  judges  on  the  fol- 
lowing objections.  First,  That  the  offence  having  been 
committed  out  of  the  king's  dominions,  and  within  the  domin- 
ions of  a  foreign  state,  it  was  not  triable  under  the  33  Hen. 


WINTBE*8  OABB,  1815.  295 

8.  c.  23.  (a)  Secondly,  *That  the  prisoner  and  the  [  *295  ] 
deceased  should  have  been  stated  to  have  been  subjects  of 
our  Lord  the  King,  at  the  time  of  the  offence  committed. 
Thirdly,  That  the  indictment  ought  to  have  concluded,  ^  oofi- 
trafannam  statuti.^ 

In  Easter  term,  1815  this  case  was  argued  before  the  judges 
by  Curwood  for  the  prisoner,  and  Abbott  for  the  Crown.  The 
judges  held  that  this  offence  was  triable  here,  though  commit- 
ted in  a  foreign  kingdom,  the  prisoner  and  the  deceased  being 
both  subjects  of  this  realm  at  the  time  it  was  committed.  The 
judges  were  also  of  opinion  that  the  stating  Harriet  Gaskett 
to  he  in  the  king^s  peace  at  the  time,  sufficiently  imported  that 
she  was  the  king's  subject  when  the  offence  was  committed, 
and  that  the  statement  in  the  indictment  that  this  was  against 
the  king's  peace,  sufficiently  imputed  that  the  prisoner  was 
also  at  the  time  a  subject  of  this  realm.  The  judges  were  of 
opinion,  that  it  was  not  necessary  that  the  indictment  should 
conclude  contra  formam  stahUi. 


Bex  V.  Jacob  Winter. 

A  ImiUiDf  witUn  the  eartil«ge(Mtfehoo]-Toom)  it  ui**«iit  borne**  within  fbe  9  Q»h  tf. 
23.  tfaoqgb  Dot  of  tlie  ordiDaiy  dMcriplion  of  oat-booaei. 

THE  prisoner  was  tried  and  convicted  before  Air.  Baron 
Richards,  at  the  Lent  assizes  at  Reading,  in  the  year  1815, 
upon  an  indictment  the  first  count  of  which  charged  him  with 
feloniously,  &c.  setting  fire  to,  and  burning,  and  consuming  a 
certain  out-house  of  one  Thomas  Rogers,  in  the  parish  of 
Chevely,  in  the  county  of  Berks,  against  the  king^s  peace,  dzc. 
The  second  count  charged  the  same  offence  to  be  against  the 

(c)  By  the  fint  lection  it  ia  enaotedf  That  if  any  pencm  heiiif  enmined  befiira  the 
King^a  ooiincil  upon  any  oaiwo  of  murder,  dto^  do  ooiueaa  any  aiieh  oflfonoea,  or  tliat  the 
aaid  cooncU  upon  aoch  ezaminatioa  shall  think  any  peraon  ao  examined  to  be  velieniently 
•nepeeted  ^  any  marder,  dto^  that  then  by  the  Kinif^s  oommandment  His  Maje8ty*a  eon. 
miaaioii  of  oyer  and  terminer  nnder  his  great  seal  shall  be  made  by  tlie  chaneellor  to  such 
persons,  and  into  sneh  shires  or  plaoee  as  shall  be  named  and  sppoinled  by  the  King  Ibr 
the  speedy  trial,  &&,  of  snch  oflender,  which  oomminion  shall  hafo  power  and  authority 
to  inqnire,  hear  and  determine  all  soeh  murders,  dM^  within  the  shires  and  plaoee  Umited 
bv  their  eommlssioni  bj  such  good  end  lawful  persons  •■  shall  be  xetaned  befim 
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Statute,  &c.  The  fifth  count  eharged  theprisoner  with  setting 
fire  to,  &c«  a  certain  house  of  the  aaid  Thomas  Rogen;  and 
the  sixth  count  charged  that  the  prisoner  set  fire  to  the  said 
bouse,  then  being  in  the  possession  of  the  said  Thomas  Rc^rs, 
with  intent  thereby  to  injure  and  defraud  him,  against  the 
statute,  &SC. 

[  *296  ]  *It  was  clearly  proved  that  the  prisoner  set  fire  to 
and  burnt  the  building  in  question. 

It  appeared  that  Thomas  Rogers  lived  in  a  house,  veiy 
near  to  which  was  a  school-room  which  was  burnt.  The 
school-rocxn  was  separated  fi*om  the  dwelling-house  by  a  nar- 
row passage  about  a  yard  wide.  The  roof  of  the  school-room 
was  thatched  with  straw.  The  roof  of  the  house,  which  was 
covered  with  tiles,  reached  over  part  of  the  school-room. 
The  dwelling-house,  school-room,  a  garden,  and  some  other 
buildings,  and  the  court  which  enclosed  them  all,  were  rented 
by  Thomas  Rogers,  of  the  parish,  for  six  pounds  per  annum^ 
There  was  one  continued  fence  round  all  the  premises;  and  no 
person  but  Rogers  and  his  family  had  a  right  to  come  within 
the  fence. 

Upon  this  evidence.  Shepherd  for  the  prisoner  contended, 
that  the  building  burnt  was  not  a  ^^  house'"  or  *^  out-house'^  with- 
in the  statute  (a)  and  that  consequently  the  prisoner  could  not 
be  convicted  upon  this  indictment. 

Richards  B.  over-ruled  the  objection,  and  the  prisoner  was 
found  guilty;  but  the  learned  judge  respited  the  sentence,  and 
reserved  the  case  for  the  opinion  of  the  judges. 

In  Easter  term,  I8l5,  the  judges  met,  and  held  this  convic- 
tion right,  being  unanimously  of  opinion  that  this  was  a  build- 
ing within  the  meaning  of  the  statute. 

(«)  9  0, 1.  e.  99. 1. 1.,  wiueh  enaeti^  That  if  uit  penon  shall  onlawfully  nd  malicioaalj 
i«^  fira  to  %ny  hovse  baro,  or  oathooaoi  Ac  beinf  theroof  oonvktedi  ahall  be  adjadfed 
ftiilty  9f  felon/  withovt  cktgj. 
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*Bex  V.  John  Josiah  Chisliolm. 

Fprforj.    A  bill  opon  the  oommiMiooen  of  the  nvry  ibr  pay,  may  be  a  bill  of  exohaogv^ 
althoiigh  it  b  nol  anoh  an  laaCmmetit  as  the  85  Cr.  9.  e.  94.  warrants. 

THE  prisoner  was  tried  before  Mr.  Justice  Dampier,  at 
the  Exeter  Lent  assises,  in  the  year  1815. 

The  first  count  of  the  indictment  charged  the  prisoner 
with  forging  a  certain  bill  of  exchange,  as  follows: 
"<  3d  Rate,  Robert  Gore. 

"« Entered  13th  day  of  May,  1814. 

£.    8.    dm 
^Full  pay  from  13th  day  of  May,  1814  to 

4tb  day  of  August,  1814      ....  35     40 
Amount  erf*  deductions  ......     2173 


•'Nettpay£33     6     9 

^  Gentlemen,  <«  8th  day  of  August,  1814 

^  Ten  days  after  sisht. 

^  Please  to  pay  to  Mrs.  Elizabeth  C^all,  or  order,  the  sum 
of  twen^-two  pounds  six  shillings  and  nine  pence,  being  the 
nett  personalpay  due  to  me,  as  acting  lieutenant  of  His  Ma- 
jesty's ship  Zealous,  between  thirteenth  day  of  May,  1814, 
and  fourth  day  of  August,  1814,  ibr  value  received. 

^  ROBBET  GORB. 

^  Approved, 

^  T.  Bcr^s,  oafrtain  of  H.  M.  8.  Zealous* 
^  To  the  commissioners  of  His  Majesty's  navy. 

•*  London.*^ 
with  intent  to  defraud  Elizabeth  Coall,  widow,  against  the 
statute,  &c» 

The  second  count  was  for  uttering,  &c.  the  said  ImH  of 
exchange  with  the  like  intention.  The  third  and  fourth 
counts  were  similar  to  the  first  and  second,  laying  the  inten- 
tion to  be  to  defraud  His  Majesty.  There  were  four  other 
counta  similar  to  the  first  fi>ur,  onfjr  describing  the  instnmient 
38 
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to  be  a  hill  for  payment  of  money^  instead  of  a  bill  cf  er- 
change. 

Toe  caBO  was  clearly  proved  agamst  the  prisoner. 

[  *298  ]  *lt  was  admitted  by  the  counsel  for  the  Crown, 
that  the  indict  ment  could  not  be  maintained  on  the  35  G.  3.  c. 
49.  8.  3.  (a)  and  34»  (b)  and  the  four  last  counts  were  aban- 
doned; but  they  contended  that  the  instrument  was  a  bill  of 
exchange  within  the  2  G.  2.  c.  25.  (c) 

On  the  behalf  of  the  prisoner  it  was  contended,  that  it  was 
clear  the  instrument  was  intended  to  be  a  bill  under  the  35 
G.  3.  c.  94.  $.  3.,  and  that  it  was  not  a  bill  of  exchange,  be- 
cause it  was  not  drawn  on  any  persons  bound  to  accept  or 
pay  it.  That  the  commissioners  of  the  navy  were  removable 
at  pleasure,  and  might  be  changed  between  the  drawing  and 

L*299  ]  presenting  of  the  bill,  and  *if  so,  to  whom  was  it  to 
I  presented — those  who  were  such  such  commissioners  when 
it  was  drawn,  or  when  the  bill  came  to  the  Aavy  office? 
This  objection  they  contended  made  the  description  of  it  as 
a  bill  of  exchange  improper.  That  the  instrummt  was  not 
drawn  to  be  presented  for  acceptance  or  payment  by  the 
commissioners  as  a  bill  of  exchange  would  be,  but  to  procure 

(•)  The  tlurd  i^etioii  enacti,  Tli»t  it  tbaH  and  may  be  kwftd  (or  evenr  eommiwiqned 
ciSoer,  nMsCer,  And  ■urgwo  in  the  navil  Mnrioe  who  MtuH  be  upon  aetiul  ferrioe,  end  be 
entitled  to  the  full  pey  of  eiich  aenioe,  at  the  end  of  efeiT  three  months^  or  of  any  hmfor 
period,  as  they  maV  think  proper,  to  draw,  or  oanie  to  be  drawn,  a  bil^  or  eet  of  billa  of 
the  eame  tenor  and  date,  in  daptioate  or  triplicate,  aa  the  caee  may  itqnbe,  upon  the  com- 
mimonera  of  the  navjf  ftr  the  net  amoant  of  the  penowd  wagee  or  paj  thai  afaall  appear 
to  be  doe  to  him,  which  biU  or  set  of  biOe  shall  etate  the  rate  or  description  and  name  of 
the  ship  or  Teeeel  to  which  such  officer  shall  bdonjf,  and  his  station  on  board  tiie  same, 
and  also  the  (oil  amoant  of  the  personal  wages  or  pay  whidb  diall  be  due  to  hioi,  and  the 
period  for  which  such  wages  or  pay  shall  haje  aoenied  or  become  due,  together  with  the 
amount  of  the  usual  deductions  and  abatements,  and  other  deductions  which  shall  enpear 
upon  the  ship's  muster' books,  to  which  the  same  shall  be  liaUe,  and  the  net  residue  or  Che 
personal  wages  or  pay  tobe  drawn  for. 

(h)  By  the  thirty-fourth  sectbn  it  is  enacted.  That  if  any  person  shall  fidsely  make, 
^ge,  or  oountsrfeit,  or  cause  or  proeure,  Slc,  or  willingly  act  and  assist  in  the  false  mak- 
ing,  dtc  anjr  order,  bill,  extract,  or  certiBcate,  or  shall  utter  and  publish  as  true  any  &lse, 
dec.  order,  bill,  dtc  knowing,  Slc  for  the  purpose  of  defrauding  the  publie,  or  any  com- 
missioned officer,  master,  or  surgeon  of  the  naTy,  widow,  or  other  person  in  the  said  act 
mentioned,  of  any  wages  or  pay,  half-pay,  pensioo,  or  bounty  payable  to  them,  or -any  of 
them  rBspeotively,  cYciy  such  person  being  thereof  convicted  shall  be 'adjudged  lekma 
without  clergy. 

(e)  Bj  3  8. 9.  e.  95. 1. 1.  it  is  enacted.  That  if  any  person  shall  ftlsely  make,  forge,  or 
counterwit,  or  cause  or  procure,  Slo.  or  willingly  act  or  assist  in  the  false  making,  Ibc 
any  deed,  wilt,  testament,  bond,  writing  obUgatory,  bill  of  exchange,  promissory  note  Ibr 

Syment  of  money,  indorsement  or  assignment  of  anjr  bill  of  exc^mge,  promissory  note 
r  payment  of  money,  or  any  acquittance  or  receipt  either  fer  money  or  goods,  uith  in- 
tention  to  defrakid  any  person  wliatsoe?er,  or  shall  otter  or  publish  as  true  any  fidse,  dc& 
deed,  dtc.  with  intention  to  defiraod  any  person,  knowing,  Slc  then  every  such  persoa 
being  theieof  lawfully  convicted  ahaU  be  deemed  guilty  cffidoDy  without  clergy. 
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•         •  • 

an  aBsignment  of  it  by  virtue  of  the  35  6.  3.  c.  94,  to  be  paid 
by  the  ti^easurer  of  the  navy,  from  a  certain  fund. 

Jo  this  it  was  answered,  that  the  intention  with  which  this 
ument  was  made  was  not  material;  and  that  it  was  not 
necessary  to  constitute  a  bill  of  exchange  for  this  purpose; 
tha!t  the  parties  on  whom  it  was  drawn  should  be  liable  to 
accept,  or  even  be  existing  persons;  it  was  enough  if  the  in- 
strument purported  to  be  drawn  on  a  person  or  persons  to 
whom  it  might  be  presented. 

The  prisoner  was  found  guilty,  but  the  learned  judge  re- 
spited the  sentence  till  the  ensuing  assizes,  that  the  question 
might  be  submitted  to  the  judges,  whether  this  instrument 
was  properly  described  as  a  bill  of  exchange. 

In  Easter  term,  1815,  the  judges  met  and  considered  this 
case;  they  were  of  opinion  that  the  conviction  was  rightj  that 
the  instrument  set  forth  in  the  case  was  in  form  a  bul  of  ex- 
change; and  that  the  statute  of  the  35  G.  3.  c.  94.,  did  not 
prevent  its  being  so  considered,  because  that  statute  did  not 
extend  to  a  bill  drawn  by  an  acting  lieutenant. 


Rex  «.  William  Spencer; 

Embezzloment  A  man  »  sufficiently  a  aeiTant  within  the  39  Q*  3.  e.  85^  ahhongh  he  ia 
only  ooeaaionaUj  employed,  when  he  haa  nothing  elae  to  do;  and  it  ia  anfficient  if  be 
waa  empknred  to  reoeive  the  money  be  erabenled,  thon^^  reeeiTinif  money  may  not  be 
in  hk  nanal  employment,  and  althongb  it  waa  the  only  inatance  in  which  be  waa  ao  em* 
ployed 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayley,  at  the  Warwick  Lent  assizes,  in  the  year  1815,  of 
embe^ing  two  notes  for  1/.  each. 

It  appeared  in  evidence,  that  the  prisoner  applied  to  one 
Richaitl  Boynton,  (a  carrier  from  Walsall  to  Birmingham,) 
to  give  him  some  ernployment,  and  that  Boynton  agreed  to 
let  him  carry  out  parcels,  and  go  of  messages,  when  the  pri- 
soner had  no  *other  employment;  for  which  Boynton  [  *300  ] 
was  to  give  him  what  he  should  think  fit.  The  fourtn  day  of 
the  prisoner's  bein^  in  this  employment,  Boynton  gave  him 
an  order  upon  which  he  was  to  receive  2/.  from  Messrs. 
Smith  and  Campbell;  he  received  the  mcHiey,  and  embezzled  it. 
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The  learned  judge  entertained  Bome  doubt,  whether  the 
prisoner  could  be  considered  as  a  servant  within  the  statute 
39  G.  3.  c.  85,  (a)  and  reserved  the  case  for  the  considera- 
tion of  the  judges. 

In  Easter  term,  1815,  all  the  judges  met,  and  held  this  con- 
viction right,  (b) 


Bex  V.  Josiah  Box. 

forgery.  It  is  not  Decesury  that  a  promino^y  noto  should  he  negotiable,  in  order  to  be  « 
prominory  noto  within  d  0»  2.  e.  25.  so  as  to  be  the  tnbject  of  an  indicUnent  ibr  fbrginc 
or  uttering  it  S.  C  6  Taunt  335. 

THE  prisoner  was  tried  before  Mr.  Justice  Chambre  (pre- 
sent Mr.  Baron  Graham\  at  the  Old  Bailey  sessions,  April, 
1815,  on  an  indictment  for  forging  a  promissory  note  which 
was  as  follows: 

**  On  demand,  we  promise  to  pay  Mesdames  Sarah  Waller 
and  Sarah  Doubtfire,  stewardesses  for  the  time  being  of  the 
Provident  Daughter's  Society,  held  at  Mr.  Pope's,  the  Hope, 
Smithfield,  or  their  successors  in  office,  sixty^^four  pounds 
with  five  per  cent,  interest  for  the  samei,  value  received  this 
7th  day  ot  February,  1815. 

«  £.  64.  "  For  Felex  Calvirt  &  Co. 

"  John  Forster.** 

f  •301  ]  •with  intent  to  defraud  Thomas  Capps  and  George 
Walker,  against  the  statute,  &c. 

(•)  Which  enacta,  That  if  any  aenrant  or  cleik,  or  any  penoD  employed  for  the  parpoae 
in  the  capacity  of  a  servant  or  clerk  to  any  person  whomsoever,  shall,  by  Tirtoe  of  sodt 
employment,  receive  or  take  into  his  possession  any  money,  goods,  dec.  for  or  in  the  name 
or  on  the  account  of  his  master  or  employer,  and  shall  fraudulently  embexile,  secrete,  or 
make  away  with  the  same,  or  any  part  thereof,  every  such  oflfender  shall  be  deemed  te 
have  feloniously  stolen  the  same  from  his  master  or  employer,  for  whose  use  and  in  whose 
name  or  on  whose  account  the  same  was  or  were  delivered  to  or  taken  into  the  poasessioa 
of  such  servant,  clerk,  or  other  person  so  employed,  although  such  money,  goods,  Jtc.  waa 
or  were  no  otherwise  received  into  the  possession  of  his  or  their  servant,  clerk,  or  other 
person  so  employed,  and  ewery  such  ofSinder  being  thereof  convicted,  shall  be  liaUe  to  be 
transported  for  any  term  not  exceeding  fourteen  years. 

(h)  Vide  Rex  v.  Carr,  mtpra,  198.  Rex  o.  Stock,  Ryan  &,  Moody's  C*  C.  R.  East  T. 

xm. 
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The  second  count  was  for  uttering  the  same,  knowing,  &c. 

The  third  and  fourth  counts  were  similar  to  the  two  first, 
varying  only  in  alleging  the  intent  to  be  to  defraud  John 
Forster,  whose  name  purports  to  be  subscribed  to  the  note. 

The  fifth  and  sixth  counts  alleged  the  intention  to  be  to 
defraud  Robert  Calvert,  Charles  Calvert,  Thomas  Calvert, 
Thomas  Hotchiuss  Littler,  and  John  Forster,  who  were  the 
partners  composing  the  firm  of  Felix  Calvert  &  Co. 

It  appeared  in  evidence  thai  there  was  a  friendly  society  of 
females,  such  as  described  in  the  forged  instrument,  and  thht 
they  had  among  themselves  different  offices  held  by  certain 
members  of  the  society,  of  whom  one  was  governess,  two 
others  stewardesses,  and  they  had  likewise  a  committee.  These 
persons  continued  in  office  half  a  year,  and  were  then  succeed 
ed  by  others.  They  had  some  money  in  the  funds  of  which 
100/.  3  per  cent,  consols  was  part,  which  stood  in  the  names  of 
Capps  and  Walker,  the  two  persons  named  in  the  two  first 
counts  of  the  indictment  who  were  the  husbands  of  two  of  the 
members^  and  were  called  their  stockholders.  The  prisoner 
was  the  society's  clerk,  whose  business  it  was  to  keep  their 
accounts  and  give  them  his  advice  when  required.  The  100/. 
3  per  cent^  consols^  had,  about  the  beginning  of  February,  been 
scud  out  by  Capps  and  Walker  the  stockholders,  in  conse- 
quence of  an  application  for  the  purpose  made  to  them  by  the 
prisoner,  who  falsely  told  them  that  the  governess  and  stew- 
ardesses with  the  consent  of  the  majority  required  them  so  to 
do,  and  to  pay  the  money  to  him  the  prisoner,  who  was  to 
place  it  in  the  hands  of  Messrs.  Calvert  &  Co.  The  sale  of 
the  stock  produced  &!/.  and  the  broker  by  the  direction  of  the 
stockholders,  paid  the  money  to  the  prisoner,  to  be  placed  by 
him  in  the  hands  of  Messrs.  Calvert  &  Co.  for  the  good  of 
the  society,  and  in  order  to  make  a  greater  interest  from  ity 
than  in  the  funds. 

On  7th  of  March,  there  was  a  meeting  of  the  society,  that 
being  the  day  when  those  in  office  were  to  go  out,  and  they 
were  to  be  succeeded  by  others.  The  box  which  contained  their 
papers  was  opened  as  was  usual  at  that  meeting,  in  the  pre- 
sence of  the  prisoner,  when  finding  no  security  for  the  produce 
of  the  stock,  the  *sale  of  which  was  then  communica-  [  *302  ] 
ted,  a  conversation  took  place  with  the  prisoner,  and  he  took 
out  of  his  pocket  the  paper  in  question,  and  read  it,  saying, 
^  Here  ladies  is  a  satisfaction  where  your  money  is,**  or  *^  That 
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is  a  security  for  your  money .^    He  then  delivered  it  to  the 
governess,  who  put  it  in  the  box. 

The  forgery  was  clearly  proved. 

It  was  objected  by  the  prisoner's  counsel  that  the  intent  to 
defraud  was  not  proved,  as  alleged  in  any  of  the  counts  of  the 
indictment.  It  was  not  to  defraud  Capps  and  Walker  as  laid 
in  the  two  first  counts,  they  being  only  the  stockholders,  the 
security  not  having  been  given  to  them,  but  to  the  society,  and 
having  been  made  subsequent  to  the  fraud  practised  upoll 
Capps  and  Walker.  Nor  was  it  to  defraud  John  Forster,  whosd 
supposed  signature  was  to  charge  the  whole  partnership,  of 
which  he  was  only  one.  Nor  was  it  to  defraud  Calvert  &  Co. 
but  the  society.  It  was  also  objected  that  the  firm  of  the  sup- 
posed makers  of  the  note  being  described  Felex  Calvirt  &  Co., 
and  not  Felix  Calvert  &  Co.  as  it  should  have  been,  there 
were .  therefore  no  persons  to  whom  that  description  could 
apply.  4 

The  learned  judge  overruled  tliese  objections. 

It  was  then  further  objected  that  the  instrument  set  forth  in 
the  indictment,  did  not  purport  to  be  a  negotiable  promissory 
note,  but  merely  an  engagement  to  be  accountable  to  the  so- 
ciety  to  pay  to  such  of  them  as  should  at  any  time  be  their 
stewardesses,  the  money  supposed  to  be  borrowed  of  the  so- 
ciety by  Calvert  &  Co.  with  interest. 

The  counsel  for  the  prosecution,  in  answer  to  this  last  ob- 
jection contended  that  the  statute  33  G.  3.  c.  54.  had  incorpo- 
rated societies  of  this  description,  and  by  9. 10.  vested  their 
eflfects  in  their  officers,  so  as  to  enable  them  to  to  take  secu- 
rity to  those  officers  and  their  successors^  which  might  be 
negotiable. 

In  answer  to  this,  the  counsel  for  the  prisoner  contended 
that  even  if  the  act  might  otherwise  have  that  effect,  it  coukl 
not  in  this  case,  because  by  the  second  section  (a)  it  is  de- 
[  *303  ]  dared,  that  no  ^society  shall  be  within  the  act,  till 
regulations  for  their  government  have  been  confirmed  and 
filed  at  the  quarter  sessions  which  had  not  been  done  here. 

(a)  Which  enacts.  That  all  aach  nilea,  orders  and  regulations  of  saeh  society  shall  be  ex- 
hibited in  writing  to  the  justices  of  the  peace  in  qaarter  sessions,  in  and  for  the  conntj,  A«. 
where  such  society  shall  be  established,  who  may  annnl  or  confirm  them;  and  after  the 
confirmation  thereof  by  snch  Justices,  all  such  rules,  4tc.  so  confirmed,  shall  be  signed  by 
the  clerk  of  the  peace  at  such  sessions,  and  a  duplicate  thereof  depositeid  with  him  and  filed 
with  the  rolls  of  the  session  there;  and  no  society  shall  be  within  the  meaning  of  this  act 
until  the  rules,  dte*  shall  ha?e  been  confirmed  and  filed  as  ofiwesaid. 
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The  jury  found  the  prisoner  guilty.  Bat  the  court  reserved 
the  questions  of  law  on  the  last  objection  for  the  opinion  of 
the  judges. 

Idis  cane  was  in  Easter  term  1815,  argued  before  the 
twelve  judges,  by  Adolphus  for  the  prisoner,  and  Guerncy  for 
the  Crown^  and  was  adjourned  for  nirther  consideration. 

In  Trinity  temi,  1815,  the  judges  met  and  held  the  convic- 
tion right.  They  were  of  opinion  that  this  note  as  stated  in 
the  indictment  was  a  valid  promissory  note  within  the  statute 
of  2  G.  2.  c.  25.  (a) 


Rex  V.  James  Carson. 

An  indictment  ibr  embeixluiflf  need  not  epeeiQr  the  enet  som  enibexiled. 

THE  prisoner  was  tried  before  Mr.  Justice  Bayley  at  the 
Carlisle  summer  assizes,  in  the  year  1815,  for  embezzling 
money  which  came  to  his  possession  as  the  servant  of  William 

Mx:;an. 

The  first  count  of  the  indictment  charged,  that  the  prisoner 
received  into  his  possession  and  embezzled  divers,  to  wit,  two 
bank  notes  ibr  one  pound  each,  one  bank  note  for  two  pounds, 
two  notes  for  one  pound  each,  two  notes  for  one  guinea  each, 
and  certain  moneys,  numbered,  to  wit,  four  shillings  and  eight 
sixpences. 

The  second  count  charged,  that  the  prisoner  received  and 
embezzeled  divers,  to  wit,  four  bank  notes  for  one  pound 
each,  two  bank  notes  for  two  pounds  each,  four  promissory 
notes  for  one  pound  each,  four  promissory  notes  for  one  guinea 
each,  *and  certain  moneys  numbered,  to  wit,  four  [  ^04  ] 
shillings  and  eight  sixpences. 

The  third  count  was  like  the  second,  except  that  it  stated 
the  moneys  numbered  to  be  ten  shillings  and  ten  sixpences. 

The  fourth  count  was,  that  the  prisoner  received  and  embez* 
zled  divers,  to  wit,  twenty  bank  notes  for  one  pound  each, 

(•}  Vide  Sex  v.  Oiiriiolni,  enjm,  997. 
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ten  bank  notes  for  two  pounds  each,  tewnty  promissory  notes 
for  one  pound  each,  twenty  promissory  notes  for  one  guinea 
each,  and  twenty  shillings  and  twenty  sixpences. 

The  evidence  was,  that  the  prisoner  received  and  embez- 
zled four  pounds  ten  shillings  paid  by  one  John  Rickerby;  the 
payment  was  in  five  one  pound  notes,  out  of  which  the  pri* 
soner  gave  ten  shilling  change. 

The  prisoner  was  found  guilty*  But  as  none  of  the  counts 
pointed  specifically  to  this  transac^tion,  either  by  stating  the 
exact  sum  received,  or  by  naming  Rickerby  as  the  person 
from  whom  it  was  received,  or  even  by  alleging  the  true  day 
pf  the  receipt,  the  learned  judge  doubted  whether  the  evi- 
dence of  this  transaction  was  properly  admissible  under  this 
indictment.  He  accordingly  respited  the  sentence,  and  re- 
served the  case  for  the  consideration  of  the  judges. 

In  Michaelmas  term,  181 5,  all  the  judges  met.  They  were 
of  opinion  that  the  evidence  supported  the  indictment.  The 
indictment  charged  the  prisoner,  among  other  things,  with 
embezzling  notes  for  one  pound  each;  and  evidence  had  been 
given  that  there  were  one  pound  notes  in  the  sum  of  money 
embezzled*  (d) 


I  *305  ]  *Rex  V.  William  Standley,  William  Jones, 

and  John  Webster. 

If  serenl  act  in  concert  to  steal  a  man's  goodB,  and  he  is  iodaoed  by  fraud  to  tnut  one  of 
them  in  the  presence  of  the  others  with  the  possession  of  joch  goods,  and  another  of 
them  entices  him  away,  that  the  man  who  has  his  goods  may  carry  them  of^  all  an 
guilty  of  felony.    The  receipt  by  one  is  a  felonious  taking  by  idi. 

THESE  prisoners  were  tried  before  Nathaniel  Gooding 
Clarke,  Esq.,  at  the  Lent  assizes  for  the  county  of  Warwick, 
in  the  year  1816,  upon  an  indictmet  charging  them  with  steal- 
ing certain  promissory  notes  (therein  described)  of  the  value 
in  the  whole  of  one  hundred  and  five  pounds  ten  shillings,  the 
property  of  John  M'Laughlin. 

It  appeared  in  evidence  that  the  prosecutor  was  in  the  mar- 

(a)  Vida  Rex  «.  Fomoanx,  Trin.  T.  1817,  fott,  3S5. 


ket  at  Birminghani  on  the  25th  Aagust,  1815,  and  that  he 
accidentally  met  with  the  prisoner  Standley  there,  who  until  then 
was  a  perfect  straoger  to  him;  after  some  conyersation 
together  respecting  the  articles  which  the  prosecutor  dealt  in^ 
the  prisoner  Standtey  induced  the  prosecutor  to  accompany  him 
to  a  coffee  room  at  the  Royal  Hotel  In  that  room  they 
found  the  prisoner  Jones,  who  appeared  to  be  a  stranger  to 
Standley.  After  remaining  there  a  short  time,  the  prisoner 
Webster  entered  the  room;  he  appeared  not  to  know  the 
(irisoners.  After  a  short  interval  Webster  advanced  to  the 
table  where  the  other  two  prisoners  and  the  prosecutor  were 
Bitting,  and  took  out  of  his  pocket  a  paper  wnich  he  called  a 
five  pound  note,  and  offered  to  bet  it,  tnat  none  of  the  other 
^ee  could  show  a  hundred  pounds  a*piece.  Standley  and 
Jones  appeared  to  be  in  a  great  passion,  and  asked  the  prose* 
cotor  if  ne  had  any  money;  the  prosecutor  replied  he  had 
not  any  money  with  him,  but  that  he  had  a  hundred  pounds 
in  a  gentleodan^  bands  in  the  town,  and  that  he  had  the  gen- 
Neman's  acknowledgement  for  it  in  his  pocket,  which  he  took 
out  and  placed  on  the  taUe.  Standley  and  Jones  desired  him 
to  get  this  money,  and  he  accordingly  left  the  room  for  the 
jMirpose  of  getting  it«  Jones  also  left  the  room  at  the  same 
time,  pretending  he  was  going  to  get  some  money;  and  by 
appointment  Jones  and  the  prosecutor  met,  after  the  latter  had 
ODtained  bis  money,  at  a  place  previously  agreed  on;  and 
they  both  returned  together  to  the  same  coffee  room,  where 
they  found  Webster  and  Standley,  no  other  person  being  in 
the  room.  Standley  and  Jones  ^appeared  to  be  [  *306  ] 
great  friends  of  the  prosecutor's,  ana  he  put  the  money  into 
the  prisoner  Jones's  hands  to  be  counted^  and  when  it  was 
counted;  Webster  expressed  himself  convinced  that  the  other 
two  prisoners  had  a  nundred  pounds  a-piece,  and  that  he  had 
lost  bis  bet«  No  money  was  producea  but  the  prosecutor's, 
except  the  paper  which  Webster  said  was  a  five  pound  note. 
Jones  kq)t  the  prosecutor's  money  in  his  hand,  after  he  had 
counted  it.  Standley  then  proposed  to  Webster  to  gamble 
for  more  money,  in  order  to  give  him  a  chance  of  winning 
bis  money  back.  Standley  put  a  piece  of  money  under  a  pa 
per,  and  the  prisoner  Webster  was  to  guess  right  two  times 
out  of  four  to  win.  Jones  then  handed  the  prosecutor's 
money  (which  he  had  not  returned  to  the  prosecutor  after 
he  had  received  it  to  count)  to  Standley,  and  Standley  laid  it 
39 
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up6n  the  table*  Standl^y  and  Webiter  then  began  to  gamile' 
for  the  prasecutar^s  money.  Whilst  Standley  and  Webster 
urere  gambling,  Jones  touched  the  prosecutor,  and  beckoned 
Imn  out  of  the  room  with  him;  they  went  a  short  distance 
from  the  door  of  the  room  into  the  street,  when  Jones  de* 
sued  the  prosecutor  to  return,  aud  remain  with  the  other  two 
prisoners,  until  he  came  back.  On  the  prosecutor's  return, 
he  found  that  the  prisoners  Standi^  and  Webster  were  gone, 
a»  was  also  the  prosecutor's  mone  v. 

The  prosecutor  stated  thM  he  thought  Standley  and  Jones 
wero  his  friends ;  that  he  was  not  angry  or  surprised  to  see 
them  gamble  his  money;  and  that  he  did  not  object  to  Stand- 
ley  domg  what  be  did. 

It  was  proYed  by  the  p6lice  officers  who  apprehended  the 
prisoners,  that  cm  searchmg  them  they  found  tne  prosecutor's 
tsoney  dirided  amongst  them,  a  part  of  it  being  found  upon 
each  of  them. 

It  was  objected  by  the  prisoner's  coUnsd  that  there  was 
nothii^  to  go  to  the  jury;  that  it  was  a  mere  gaibing  trans- 
action, and  not  a  fek>ny. 

The  learned  judge,  in  summing  up  the  evidence,  told  the 
jury  that  he  was  of  opinion  that  ue  obtaining  and  carrying 
cff  the  money  in  the  manner  stated,  amounted  to  felony.  If 
the  jury  believed  the  evidence,  and  were  satisfied  the  prison- 
ers were  known  to  each  other,  and  were  acting  in  concert 
together,  with  a  fraudulent  intention  of  possessing  themselves 
of  the  prosecutor's  money;  and  that  the  money  Imd  been  ob* 
T  *307  ]  tained  and  carried  off  *as  stated  l^  the  prosecutor ; 
fie  thought  the  charge  as  laid  in  the  indictment  was  made 
out  against  the  prisoners. 

'  The  jury  found  all  the  prisoners  guilty.  Sentence  was  not 
passed  upon  them,  the  judgment  being  respited  till  the  ensuing 
assizes,  for  the  purpose  of  submitting  to  the  judges  the  pro- 
priety of  the  direction  to  the  jury,  and  the  subsequent  con- 
viction. 

:  In  Easter  term,  1816,  this  case  was  considered  by  the 
judges;  and  they  were  unanimously  of  opinion  that  the  con- 
viction was  right. 


i 
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Bex  V.  Richard  Morfit  and  another. 

A  MTvant  dandestaiiely  taking  his  niaster*^  com,  thoogh  to  give  to  hia  maitet'a  borsea,  ia 

guilty  of  laroany. 

THE  prisoners  were  tried  before  Mr*  Justice  AUx>ttt  fit 
the  Maidatofio  Lent  assizes,  in  the  year  I8I69  upoo  an  indicia 
ment  for  feloniously  stealing  two  bushels  of  beans,  yalue  five 
shillings,  the  ffoods  of  John  Wimble. 

On  the  trial  it  was  provedt  that  the  prisoners  were  serrante 
in  husbandry  to  Mr.  Wimble,  and  had  the  care  of  one  of  his 
teams;  that  Mr.  Wimble's  bailiff  was  in  the  habit  of  deliver- 
inff  out  to  the  prisoners  at  stated  periods,  from  a  granary 
belon^ng  to  him,  and  of  which  his  bailiff  kept  the  key,  such 
quantity  of  beans  as  Mr.  Wimble  thought  fit  to  alk>w  for  the 
horses  of  this  team.  The  beans  were  to  be  split,  and  then 
given  by  the  prisoners  to  the  horses*  It  apprared  that  the 
ffranary-door  was  opened  by  means  of  a  false  key  procured 
K>r  that  purpose,  which  was  afterwards  found  hid  in  the  staUfis 
and  that  about  two  tmshels  of  beans  were  taken  away  on  the 
day,  after  an  allowance  had  been  delivered  out  as  usual,  and 
nearly  that  quantity  of  whole  beans  was  found  in  a  aack, 
concealed  under  some  chaff  in  a  chaff-*bin  in  the  stable. 

The  learned  judge  desired  the  jury  to  say  whether  they 
thought  both  the  prisoners  were  concerned  in  taking  the 
beans  from  the  granary;  and  abo  whether  they  intenifed  to 

give  them  to  Mr.  Wimble's  horses.    The  jury  answered 
oth  questions  in  the  afiirmative. 

Mr.  Justice  Bayley  had«  at  the  same  assizes,  directed  a 
▼erdict  of  acquittal  under  circumstances  of  the  Uke  nature; 
but  *Abbott  J.,  was  informed  that  the  late  Mr.  Jus-  [  *308  ] 
tice  Heath  had  many  times  held  this  offence  to  be  larcenyt 
and  that  them  bad  been  several  convictions  before  him;  and 
also  that  to  a  question  put  by  the  grand  jury  at  Maidstojie 
to  the  late  Lord  Chief  Baron  Macdonald,  he  had  answered 
that  in  his  opinion  this  offence  was  a  larceny. 

On  account  of  this  contrariety  of  opinion,  the  learned  judge, 
before  whom  this  ease  was  tried,  thought  it  advbable  to  sub- 
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mit  the  question  to  all  the  judges,  the  offence  bein^  a  very 
common  one:  a  verdict  of  guilty  was  taken;  but  judgment 
respited  until  the  ensuing  assizes. 

ni  Easter  term,  1816,  eleven  of  the  judges  met,  and  con- 
sidered this  case.  Eight  of  the  judges  ^Id  that  this  was 
felony;  that  the  purpose  to  which  the  prisoners  intended  to 
apply  the  beans  did  not  vary  the  case.  It  was,  however, 
alleged  by  some  of  the  judges,  that  the  additional  quantity  of 
beans  would  diminish  the  work  of  the  men  who  had  to  look 
after  the  horses,  so  that  the  master  not  only  lost  his  beans, 
or  had  them  applied  to  the  injury  of  his  horses,  but  the  men's 
labor  was  lessened,  so  that  the  ^^4ucri  causa^  to  give  them- 
selves ease,  was  an  ingredient  in  the  case.  Graham  B.,  Wood 
B.,  and  Dallas  J.,  thought  this  not  a  felony,  and  that  the  con- 
viction was  wrong,  (a) 


Rex  V.  Phillip  Fuller  and  Thomas  Robinson. 

Ttoamng  bisa  coin  with  mtent  to  nttor  it  m  good,  It  a  iiiifldiniM«Bor.  Hating  « Itrgv 
qoanttty  of  Mieh  ooin  is  ovidenoe  of  luiTing  prooorad  it  with  tnch  intont,  ankM  there 
are  other  circamstBiicee  to  induce  a  easpicion  that  the  defendant  waa  the  maker. 

THIS  was  an  indictment  for  a  misdemeanor  tried  before 
Mr.  Baron  Graham,  at  the  Lancaster  spring  assizes  in  the 
year  1816. 

The  first  count  charged,  that  the  defendants  on  the  18th 
March,  1816,  with  force  and  arms  unlawfully  did  procure 
twenty-three  pieces  of  counterfeit  coin  made  to  the  likeness 
[  *309  ]  of  good  *coin  of  this  realm,  called  shillings,  with 
mtent  to  utter  the  same  in  payment  to  the  king's  subjects,  as 
good  and  current  coin  of  tne  realm;  and  thereby  to  defraud 
them,  the  defendants  then  and  there  well  knowing  the  same  to 
be  counterfeit,  against  the  king's  peace,  &c. 

The  second  count  charged,  that  the  defendants  on,  &c. 
aforesaid,  with  force  and  arms  unlawfully  had  in  their  custody 
and  possessiofij  twenty-three  pieces,  &c.  (as  before)  with  in- 
tent to  utter  them  as  lawful  coin  of  the  realm,  &c. 

"■^  (•)  Tide  Rex  v.  Cabbage,  fii|Nn0, 999. 
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It  appeared  that  on  the  18th  of  March  1816,  the  defendants 
came  to  The  New  Inn  at  Truro.  The  defendant  Robinson 
came  first  with  a  horse,  and  Fuller  shortly  aftei^  they  joined 
company.  The  landlord's  suspicion  was  excited  by  some  in- 
formation he  had  received  of  an  attempt  by  Fuller  to  put  off 
a  bad  shilling,  in  consequence  of  which,  when  the  defendants 
left  the  house  he  followed  them  with  two  constables.  The 
constables  overtook  the  defendants  who  were  together,  on  the 
road,  about  a  quarter  of  a  mile  from  the  inn.    Fuller  was  just 

going  to  mount  the  horse,  but  was  prevented  by  the  consta* 
les,  who  told  the  defendants  that  they  understood  that  they 
had  beenpassinff  bad  money,  and  that  they  must  go  back  with 
them.  When  they  were  brought  back,  Robinson  led  the 
horse  into  the  stable;  and  on  coming  from  the  stable  into  the 
house  he  saw  Fuller  stripped  and  under  search,  upon  which  he 
ran  toward  the  stable;  one  of  tlie  constables  followed  him, 
and  on  searching  him  they  found  in  his  breeches  pocket  a 
quantity  of  bad  shillings  inclosed  in  a  paper;  another  packet 
was  also  found  in  his  waistcoat  pocKet,  both  parcels  con- 
tained about  twenty  bad  shillings  in  each,  carefully  wrapped 
up  in  soft  paper,  and  separated  from  each  other  by  folds  of 
the  same  sort  of  paper.  Nothing  was  found  on  Fuller  but 
good  money. 

The  jury  found  both  the  defendants  guilty. 
Graham  B.  respited  the  sentence,  taking  sureties  for  the 
appearance  of  the  defendants,  at  the  ensuing  assizes,  in  order 
to  take  the  opinion  of  the  judges,  whether  the  facts  here 
stated  amounted  to  the  commission  of  a  crime. 

In  Easter  term,  1816,  all  the  judges  met,  and  were  of  opi« 
niou  that  the  procuring  counterfeit  coin  with  intent  to  utter 
the  same  in  payment,  &^  as  laid  in  the  first  count  of  this  in- 
dictment, was  an  Offence;  and  that  the  having  in  possession 
counterfeit  coin  ^unaccounted  for  and  without  any  cir-  [  *310  ] 
eumstance  to  induce  a  belief  that  the  defendants  were  the 
makers,  was  evidence  of  procuring. 

The  judges  held  that  the  conviction  was  right  as  regarded 
Robinson,  but  wrong  as  to  Fuller,  (a) 

(a)  Fide  Rex  V.  Heatb,  fujirtf,  184.  Rex  v.  Stovirt,  rayrw,  988. 
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Bex  V.  John  Dannelly  and  George  YaugjbLan. 

If  ievenl  agree  to  eommit  a  borgrlarj,  bat  one  comnranicatea  the  Intent  to  an  offioer,  that 
be  may  take  the  other  two*  aiMl  the  officer  ia  npon  the  watch  aooordin|[]j;  the  paraao 
who  hat  made  that  oommaoication  to  the  officer  will  not  be  partieep§  criminU  in  the  bnr- 
fflary,  though  he  la  preaent  when  it  ia  committed,  and  pretenda  lo  aaaiat  the  other  tw«w 
hnt,  in  fact,  expeditea  their  apprehension.  Nor  will  it  make  any  difierenoe,  though  his 
object  in  detecting  ia  to  obtain  for  himaelf  (by  previoas  agreement  with  the  officer)  part 
nf  a  reward  that  will  be  payable  on  oomrietion.  &  GL  9  Marafaall,  571. 

THE  prisoners  were  tried  before  Mr.  Baron  Graham  (pre- 
sent Mr.  Justioe  Holroyd,  and  Mr.  Justice  Burroogh,)  at  the 
Old  Bailey  sessions,  September,  1816. 

The  indictment  charged  that  John  Oannelly  on  the  ni||[ht  of 
the  15th  of  December,  56  6.  3.  feloniously  and  burglariously 
broke,  and  entered,  with  intent  to  steal,  the  dwelling  house  of 
James  Poole,  situate  in  the  parish  of  Saint  Geoige,  Blooma- 
bury,  and  stole  therein  a  quantity  of  woollen  cloth  of  the  value 
of  5/.,  his  goods  in  the  same  dwelling-house,  then  and  there 
being  found.  And  that  George  V«iughan,  before  the  said 
felony  and  burglary  was  committed,  did  feloniously  counsel 
aid,  and  abet,  and  procure  the  said  John  Daimelly  to  do  and 
commit  the  said  burglary  in  manner  and  form  aforesaid;  and 
secondly,  that  after  the  said  felony  and  burglary  was  commit- 
ted by  the  said  John  Dannelly,  the  said  George  Vaughau, 
weU  knowing,  &c.  on  the  1 6th  December,  56  G.  3.,  him  the 
said  John  Dannelly  did  receive,  harbor,  and  maintain. 

There  was  not  sufficient  evidence  to  support  the  charge  of 
burglary,  which  was  in  consequence  given  up  by  the  counsel 
for  the  prosecution.  And  the  case  proceeded  on  the  charge 
of  stealing. 

It  appeared  in  evidence,  that  the  prisoner  Dannelly  be- 
longed to  a  desperate  gang  of  thieves,  and  that  Vaughan,  who 
was  a  police  officer,  had  gained  him  over  to  betray  his  com- 
panions, by  promising  that  he  should  share  in  the  rewards  of 
the  convictions  of  his  associates. 

[  *311  ]  *In  consequence  of  this  understanding,  on  the 
morning  of  the  14th  December,  1815,  Dannelly  told  Vaughan 
that  he  was  going  out  that  evening  with  two  other  persons, 
(Betts  and  Kav^ings,  notorious  tnieves,)  upon  the  sneak ; 
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and  that  if  any  thing  was  done  he  should  expect  his  abare  of 
the  reward.  It  was  agreed  that  a  man  of  the  name  of  Bar- 
netty  who  had  been  a  city  officer,  should  assist  Vaughan  in 
taking  the  other  two,  and  that  E^nnelly,  should  have  share 
of  the  reward  At  night  Dannelly,  with  Betts  and  Rawlings, 
sot  off  fipm  the  Falcon  in  Portpool  Lane.  Vaughan  and 
Bamett,  it  was  agreed  with  Dannelly,  were  to  watch  them 
out:  but  through  some  mistake,  the  thieves  effected  their  object 
without  being  apprehended  by  the  officers  in  the  manner 
agreed  on. 

On  the  morning  of  the  15th  of  December,  Dannelly  met 
Vaughan  and  Barnett  again  at  a  public-house  in  Holborn;  and 
a  conversation  took  p&ce  about  the  mistake  of  the  ni^ht 
before,  in  the  course  of  which  Dannelly  said  that  he,  with 
Betts  and  RawUngs,  had  gone  upon  the  screw  to  a  draper's 
shop  (describing  it  so  as  to  be  understood  bv  Vaughan  to  be 
the  prosecutor's  house),  and  had  sneaked  out  a  piece  of 
broad  cloth.  Dannelly,  at  this  meeting,  told  Vaughan  and 
BEimett,  Uiat  he,  together  with  Betts  and  Rawlings,  and  a 
roan  of  the  name  of  Farthine,  were  to  start  that  night  from 
the  Falcon,  and  described  the  house  of  the  prosecutor  as  the 
place  to  which  they  were  to  go. 

On  the  same  day  (15th  DMember),  previous  to  the  robbe- 
ry, Vanghan  and  Barnett  went  to  the  prosecutor's  house. 
Vaughan,  addressing  the  prosecutor,  saio,  ^I  am  Vaug^mn, 
the  How-street  officer;  I  know  that  you  are  marked  out  to  be 
robbed  to-night ;  I  am  come  with  Barnett,  my  brother  officer, 
to  take  the  men,  if  you  will  permit  us;  I  know  they  are  very 
bad  characters  and  noted  house-breakers,  and  if  you  do  not 
let  us  take  them  they  will  no  doubt  come  when  you  are  dead 
asleep,  and  most  likely  you  or  some  of  the  family  will  get 
ipurdered."  The  prosecutor  consented  to  do  as  they  should 
advise  him.  .They  told  him  to  mark  his  ck>th.  Vaughan  after 
wards  marked  the  cloth  himself,  and  it  was  put  on  the  coun- 
tor.  Vaughan  directed  the  prosecutor  to  put  his  shop  door 
on  the  latch,  showed  him  the  manner  of  doing  it,  and  partk> 
ularly  desired  that  the  prosecutor  should  see  that  the  latch 
caught  and  was  fast,  and  assured  him  he  should  lose  nothing. 
Vaughan  proposed  to  watch  from  a  neighbor's  house  oppo- 
sitOt  and  accordingly  himself  and  Barnett  took  their  stations 
there.  ^^The  prosecutor  prepared  every  thing  ac-  [  *312  ] 
cording  to  the  mstructions  ne  received,  relying  upon  an  assu- 
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ranee  (bat  he  received  from  Vaughan  that  he  would  protect 
his  property,  and  that  he  should  lose  no  part  of  it. 

About  the  time  expected  three  or  four  men  came:  two  of 
them  went  into  the  prosecutor^s  house  at  the  front  door 
which  opened  into  a  passage,  from  which  there  was  a  door 
into  the  shop.  Dannelly  was  leaning  over  th.e  rails  of  the 
houae,  apparently  watching  that  they  were  not  surprised. 
The  two  men  who  had  entered  the  house  came  out,  one  of 
them  with  a  bundle  of  cloth.  The  alarm  was  given,  the  offi- 
cers Vaughan  and  Bamett  ran  out  of  the  passage  of  the  op- 
posite house,  and,  after  a  pursuit,  secured  two  of  the  thieve^, 
and  Dannelly,  who  had  joined  the  officers  and  gave  them  in- 
formation which  way  the  thieves  had  run,  was  suffered  to  es- 
cape. The  prosecutor  told  Vaughan,  that  he  had  lost  two 
rolls  of  cloth,  Vaughan  said,  1^  knew  where  to  find  the 
thieves ;  but  that  Poole  had  spoiled  the  job  by  crying  ^stop 
thief,''  for  he  knew  where  to  have  found  them  dividing  the 
cloth.  Three  of  the  men,  Betts,  Rawlings,  and  Farthing, 
were  tried  at  the  sessions  ensuing  the  robbery,  and  convicted, 
not  of  burglary,  but  of  stealing  above  forty  shillings  in  a 
dwelling-house.  After  the  trial,  Vaughan  told  Poole,  that 
be  leaned  too  much  to  the  prisoners  by  saying  it  was  day-light 
when  the  offence  was  committed,  by  which  he  had  deprived 
him  of  three  rewards  of  40/.  each.  It  appeared  that  v  augh- 
an  and  Bamett  freauently  conversed  with  Dannelly,  encoura- 
ging him  to  give  inlormation,  and  that  Vaughan  from  time  to 
time  gave  him  small  sums  of  money,  and  |»*omided  him 
more. 

The  jury  found  Dannelly  not  guilty  of  the  burglary,  bat 

Siiilty  of  stealing  in  the  dwelling-house  of  the  prosecutor,  to 
e  value  laid  in  the  indictm^it  of  5/. ;  and  Vaughan,  as  ac^ 
cessary  before  and  after  the  commission  of  the  said  felony, 
and  stealing  in  the  dwelling-house. 

The  counsel  for  the  prisoner  pressed  for  an  acquittal  of 
Vaughan,  as  Dannelly  had  been  found  not  guilty  of  the  bur- 
glary, to  which  Vaughan  was  charged  as  accessary ;  but  the 
learned  judges  directed  the  verdict  to  be  taken  as  the  jury 
had  pronounced  it. 

This  point  was  reserved  as  well  as  doubts  which  occurred 
to  Mr.  Baron  Graham,  whether  the  prosecution  coukl  be  sus- 
tained against  either  Dannelly  or  Vaughan.  The  doubt  as  to 
[  *313  ]  ^Dannelly  was,  whether,  under  the  circumstances  of 
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this  case^  he,  though  present,  could  be  said  to  abet  that  rob- 
bery which  he  had  engaged  to  detect.  He  could  have  no  de- 
sign or  felonious  intent  to  spoil  that  property  which  it  was 
his  object  to  protect  or  secure  to  the  owner.  His  object  was 
not  to  rob  Poole  or  to  share  in  the  robbery;  and  his  conduct 
was  the  reverse  of  assisting  his  companions.  In  respect  to 
Vaughan,  the  learned  judge  doubted  whether  be  could  be 
said  to  incite  or  procure  Dannelly  to  commit  a  robbery,  where 
he  engaged  him  to  take  the  part  of  apparently  joining  in  it, 
for  the  sole  purpose  of  apprehending  the  others. 

In  Michaelmas  term,  16th  of  November*  1816,  this  case  was 
argued  in  the  Exchequer  Chamber,  before  all  the  judges,  by 
Curwood  for  the  prisoners,  and  Bolland  for  the  Crown;  ten  of 
the  judees,  viz.  Gibbs  C.  J.,  Macdonald  C.  B.,  Graham  B., 
Wood  S.,  Bayley  J.,  Dallas  J.,  Richards  B.,  Park  J.,  Abbott 
J.,  and  Burrough  J.,  held  the  conviction  wrong.  They  were 
of  opinion  that  as  Dannelly  was  not  present  to  aid  or  assist 
(thouffh  the  other  ofienders  thought  he  was)  but  to  detect; 
and  that  as  he  had  no  intent  that  the  felony  should  be  suc- 
cessful, be  had  not  the  felonious  intention  necessary  to  make 
him  a  principal,  although  he  acted  from  a  bad  motive,  viz. 
the  reward.  But  several  of  the  judges  seemed  to  think  he 
was  liable  to  be  indicted  as  an  accessary  before  the  fact 
Lord  Eltenborough  and  Holroyd  J.,  thou^t  the  conviction 
right;  that  atthough  there  was  a  clear  intention  that  the  fek>ny 
alKmld  be  discovered,  yet  there  was  another  intention  not  in*^ 
consistent  with  the  former,  viz.  that  the  felony  should  at  M 
events  be  committed,  and  the  presence  of  Dannelly  did  in  fact 
aid  and  assist,  and  countenance  the  commission  of  a  felony. 

In  conset^uence  of  this  decision,  it  became  unnecessary  to 
give  any  opmion  on  the  objection  taken  on  behalf  of  the  pri- 
soner Vaughan.  (a) 

(«)ride]lez«.]fudaiiiel.9EMCP.  C.665.    Nord6D*aCu8.ihid.  (WeLanv.Efffiiif. 
ibid. 
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*Rex  «.  James  Towle,  Benjamin  Badder,  and  John  Slater. 

Ittdiotmoit  on  the  48  G^.  3.  e.  58.  Th*  fint  time  eoimli  aOctted,  in  the  neoel  ibnii,  tfaet 
J.  S.  did  ahoot  at  A.  B^  and  went  on  to  atato  that  M.  end  Jii  wece  pieaent,  aiding  and 
BbetllDjr;  the  aeooud  and  third  coonta  varyio pr  from  the  first  only  in  the  intent;  the  three 
last  counts  vaiying  in  like  manner  ^s  to  the  intent,  staled,  that  an  nnknowQ  person,  he. 
did  shoot  at  A.  B.,  &&  and  that  J.  S.  and  M.  and  N*  wera  yrnt^  aiding  and  ahettin|^ 
the  said  unknown  person,  the  felony  aforesaid,  in  manner  and  fhrm  aibresaid,  to  do  an& 
oommit,  and  were  then  and  there  knowing  of  and  privy  to  the  eoniBWlting  ci  the  eeitf 
/efony,  against  the  statnte*  dtc.  but  omitted  to  charge  them  with  being  fdomtmtiy  pccMDt« 
dLC.  Held,  that  J.  S.was  properly  convicted  on  thb  indictment,  although  the  jury  nega- 
tifed  hie  being  the  perKm  who  fired  the  pistel  at  A.  B.    a  C  9  Manhi^  466. 

.  THE  prisoners  were  tried  before  Mr.  Baroo  Grabam  at  the 
9ommer  assizes  for  Leicester,  in  tbc  year  181€,  <m  an  indictr 
ment  the  first  count  of  which  stated,  that  Jame^Towle^OQ  the 
38th  of  Jiuie,  56  G.  3.  with  ibrci^  and  aroas,  with  a  certaii 
Bistol,  thea  and  there  loaded  with  siinpowder  and  a  leadw 
imlU  and  certain  slugs,  which  pistol  uie  said  JaiQes  Towle  tben 
and  there  had  and  b^d,  feloniously,  w^fuDy,  maUciovsly,  and 
unlawfully,  did  shoot  at  John  UiAier,  with  intent  in  ao  doing, 
Isloniously,  wilfully,  and  of  his  piaKce  aforethought,  %Q  kiH 
and  mur&r  the  said  John  Usher.  And  that  Benjamin  Badder 
wA  John  isSater  were  present,  aiding  and  abetting  the  said 
James  Towle  the  fi^ony  aforesaid,  in  nanaer  and  iorm  afore- 
afud,  to  do  and  commit,  and  were  thm  and  there  Iwawiifg  eif 
and  privy  to  the  comroitting  of  the  said  fdony  a^aioat  the 
8jtatute«  4ico.,  and  against  the  pfiAoei  ^. 

The  second  count  was  like  the  first,  only  ebarging  i|  to  be 
with  an  intent  to  disable  the  mid  John  Usher. 

The  third  count  was  like  the  second;  exoept  it  obar|[ed  it 
to  be  with  an  intent  to  do  the  said  John  Usher  some  grievous 
bodily  harm. 

The  fourth  count  stated,  that  an  evil-disposed  person,  to 
the  jurors  unknown,  on  the  said  28th  of  June,  56  G.  3.,  with 
force  and  arms,  with  a  certain  other  pistol,  then  and  there 
loaded  with  gunpowder  and  a  leaden  ball  and  certain  dogs, 
feloniously,  wilfully,  maliciously,  and  unlawfully,  did  shoot  at 
the  said  John  Usher,  with  intent  in  so  doing,  him  the  said  John 
Usher,  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  to  kill  and  murder.    And  that  the  said  James 
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Towle,  Bed jaoaiD  Badder,  tod  John  Slater,  wtm  then  and  there 
present,  aiding  and  abettitig  the  said  unknown  person  the 
felony  aforesaid,  in  manner  *and  form  aforesaid  to  [  *315  1 
do  and  commit,  and  were  then  and  there  knowing  of  and 
privy  to  the  committing  of  the  said  felbny  against  the  statute^ 
&c«  and  against  the  ptoce,  6ie. 

The  fifth  count  was  like  the  fourth,  only  stating  the  intent 
to  be  to  disable  the  said  John  Usher. 

The  sixth  count  was  like  the  fifth,  only  stating  the  intent 
to  be  to  do  the  said  John  Usher  some  grievous  bodily  harm. 

It  appeared  in  evidence  that  John  Usher  was  a  watchmaD 
at  a  foctory  for  the  mann&cture  of  bobbin  net;  that  on  the 
28th  of  June,  1816,  a  great  number  of  people  were  collected 
tc^ether  for  the  purpose  of  destroying  machines;  that  th^ 
proceeded  toward  the  factoiy  where  Usher  was  stationed^ 
and  on  their  entering  the  shop  door  a  pistol  was  fired  at  Ustw 
er,  which  shot  him  in  the  head,  and  ne  fell  insensible  on  the 
floor. 

It  was  proved  that  three  men  were  in  the  shop  at  the 
time  the  pistol  went  off.  The  witnesses  swore  positively  to 
Towle  being  one  of  the  three  men  present;  and  that  he  had 
a  pistol  in  his  hand.  But  there  was  no  evidence  to  show  that 
Towle  was  the  person  who  fired  the  [Mstol  at  Usher. 

The  counsel  for  the  prisoners  insisted,  that  the  prosecutor 
should  be  put  to  his  election,  whether  he  would  proceed 
against  all  the  prisoners,  or  either  of  them,  as  for  actually 
shooting,  or  for  being  present,  aiding,  and  abetting,  &c. 

The  learned  judge  overruted  the  objection,  thinking  that 
in  substance  the  charge  was  the  same,  though  the  coilntit 
charged  the  circumstances  difierently;  and  that  there  was 
evidence  to  go  to  the  jury  upon  both  the  modes  in  which  the 
ofience  was  charged. 

The  jury  acquitted  Badder  and  Slater,  and  returned  a  ver^ 
dict  of  guilty  against  James  Towle,  and  the  verdict  was  so 
recorded ;  but  immediately  after  the  verdict  was  given,  the 
counsel  for  the  prosecutor  requested  the  learned  judge  to 
ask  the  jury,  whether  they  found  Towle  fired  the  pistol,  or 
was  only  present,  aiding  and  abetting,  &c.  The  question 
was  put,  and  the  jury  said  they  did  not  find  that  Towle  was 
the  man  who  fired  the  pistol. 

The  objection  which  had  been  taken  to  the  indictment  at 
the  close  of  the  prosecutor's  evidence  and  overruled,  was 
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jthen  renewed  in  arrest  of  judgment,  viz..  That  the  convic- 
tion now  rested  on  the  charge,  that  James  Towle  with  others 
{  *316  1  ^Hoere  present^  ^aiding  and  abetting  the  aaid  unknown 
ptBTBoUy  Vie  felony  aforemid  in  manner  and  form  aforesaid^  to 
do  and  commit^  But  the  indictment  omitted  to  charge 
them  with  heiug  felonumsly^  &c.,  present^  &c.,  which  was  a  ne- 
cessary allegation,  and  the  omission  of  which  rendered  the 
indictment,  as  related  to  the  last  three  counts,  defective* 
Upon  the  three  first  counts  no  judgment  could  be  entered,  as 
die  jury  had  expressly  negatived  Towle  being  the  roan  who 
bad  fired  the  pistol. 

This  point  was  strenuously  argued  by  the  counsel  for  the 
prisoners;  but  the  learned  judge  having  at  that  time  a  strong 
opinion  against  the  objection,  overruled  it  and  pronouncea 
sentence* 

The  learned  judge  in  delivering  his  opinion,  said  that  the 
objection  was  founded  on  a  supposed  dififetence  in  the  act  of 
shooting,  &c.,  and  the  being  present,  &ic.  at  it.  Whereas 
the  act  of  parliament  (a)  had  made  no  degrees^  no  difierence 
of  ofifence ;  and  that  the  plain  meaning  and  neceissary  con- 
struction of  the  act  was,  that  if  the  parties  were  present, 
&c.,  knowing  &c.,  they  and  every  one  of  them  shot,  and  that 
the  charge  of  feloniously  shooting  applied  to  every  one  of 
them. 

The  learned  judge,  however,  reserved  the  point  for  the  con- 
sideration of  the  judges. 

In  Michaelmas  term,  1816,  this  case  was  argued  in  the  Ex- 
chequer Chamber,  by  Denman  for  the  prisoner  and  Reynolds 
for  the  Crown.  All  the  judges  were  of  opinion  that  the  con- 
victon  was  right. 

(a)  43  O.  3.  e.  56.  By  the  ilrat  oection  it  is  enaeCed,  That,  if  any  penoo  sbaU  either  ia 
England  or  Ireland,  wilfully,  and  maliciooaly,  and  onlawfally  shoot  at  any  of  His  Majes- 
ty's sobjects,  or  shall  wilfaily,  maliciously,  and  unlawfully  present,  point,  or  lerel  any  kind 
A  loaded  fire4irms  at  uny  of  His  Majesty's  subjects,  and  attempt  by  drawing  a  trigger  or 
in  any  other  manner  to  discharge  the  same  at  or  against  his  or  their  person  or  persons,  or 
shall  wilfully,  or  malieioosly,  or  unlawfully  stab  or  cut  any  of  his  Majesty's,  subjects,  with 
intent  in  so  doio^,  or  by  any  means  thereof  to  murder  or  rob,  or  maim,  disfigure,  or  diea* 
ble  such  His  Majesty's  subjects,  or  with  intent  to  do  some  other  grievous  bodily  harm  to 
■Qch  His  Majesty's  subjects,  &c,,  are  folons  without  titrgy. 
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*Rex  V.  Benjamin  Rnshworth. 

Forging  a  magMtrato'i  order  to  pay  money  will  not  be  ■  oapital  offence,  if  the  act  of  par. 
liament,  onder  'which  alone  the  magistrate  hai  power  to  make  it,  rcqaires  it  to  be  onder 
hand  and  aeal,  and  it  ia  under  hand  only;  and  if  it  ia  addreaaed  to  a  character  on  whom 
the  magiatrate  ho  no  power  to  make  each  order  by  the  act  An  indictment  for  pre- 
•entinff  a  forged  order  to  W,  L.  treasurer,  Slc,  pretending  it  was  genuine,  and  obtaining 
from  W.  Li  under  it  41.  lOt.  6tf^  after  charging  that  the  prisoner,  with  intent  to  che J, 
Slc  the  treasurer,  presented  the  order,  and  that  he  knowingly,  Ate  pretended  it  was  a  gtm 
nuine  order  proceeded  **  and  so  the  jurors,  Ac*  sav,  that  the  prisoner,  on  the  day  and 
year,  4dc.  did  obtain  the  said  sum  of  4L  lOs.  Gii^**  but  the  intent  to  cheat  and  defrand 
W.  L.  was  not  stated  in  this  part  of  the  indictment,  nor  was  the  obtaining  charged  to 
have  been  effected  knowingly  and  designedly;  indictment  held  bad.  &  C.  1  Stark.  N. 

THE  prisoner  was  tried  and  coDvicted  before  Mr.  Justice 
Bayley,  at  the  summer  assizes  for  the  county  of  York,  in  the 
year  1816^  for  presentiag  a  forged  order  to  William  Led  the 
treasurer  for  the  West  Riding  of  the  county  of  York,  pre- 
tending it  was  genuine,  and  obtaining  from  Mr.  Lee  under  it 
four  pounds  ten  shilhngs  and  sixpence. 

The  first  count  of  the  indictment,  and  on  which  the  pri- 
soner was  convicted,  was  as  follows: — ^The  jurors,  &c.,  upon 
their  oath  present  that  Benjamin  Rushworth  late  of  Wake- 
field in  the  county  York,  laborer  being  an  ill-disposed  person, 
and  contriving  and  intending  unlawfully,  fr^audulently,  and 
deceitfully,  to  cheat  and  defraud  one  William  Lee,  E^.,  the 
said  William  Lee  then  being  the  treasurer  of  the  West  Rid- 
ing of  the  county  of  York  aforesaid,  of  his  money,  on  6th 
April,  56  G.  3.  with  force  and  arms  at  Pontefract  in  the 
county  aforesaid,  to  one  James  Lee,  then  being  agent  of  the 
said  William  Lee,  falsely  and  deceitfully  did  present  and  de- 
liver, and  cause  to  be  presented  and  delivered,  a  certain  false 
and  counterfeit  order  in  writing,  bearing  date  the  5th  April 
in  the  year  aforesaid,  directed  to  the  treasurer  of  the  said 
Riding,  as  and  for  a  true  order  of  John  Taylor,  (Clerk),  the 
said  John  Taylor  then  and  there  being  one  of  His  Majesty's 
justices  of  the  peace  for  the  said  Riding,  whereby  the  said 
treasurer  was  required  to  pay  to  the  constable  of  Horbury 
in  the  said  Riding,  on  his  order  the  sum  of  four  pounds  ten 
shillings,  for  apprehending  and  conveying  to  the  house  of 
correction  at  Wakefieki,  the  bodies  of  F.  R.,  M»  B.,  J.  S., 
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H.  S.,  J.  S.,  W.  B.,  R.  B.,  M.  B.,  and  R.  G.,  as  Tagrants 
committed  by  the  said  John  Taylor  on  the  31  st  January,  and 
sixpence  for  the  said  order;  and  that  the  said  Benjamin 
Rush  worth  to  the  said  James  Lee,  as  such  agent  of  the  said 
William  Lee  as  aforesaid,  then  and  there  to  wit,  on  the  said 
6th  April  in  the  year  aforesaid,  at,  &c.  aforesaid,  knowingly, 
[  •SIS  ]  designedly,  falsely,  and  •deceitfully,  did  pretend  and 
cause  to  be  pretended  that  the  said  false  and  counterfeit 
order  so  presented  and  delivered  was  a  true  order  of  the 
said  John  Taylor,  subscribed  with  the  true  and  proper  hand- 
writing of  the  said  John  Taylor.  And  the  jurors,  &c.  do 
say,  that  the  said  James  Lee,  then  and  there  believing  the 
said  false  and  counterfeit  order  to  be  a  true  order  of  tbo  said 
John  Taylor  and  subscribed  by  him,  did  tlien  and  there,  as 
such  a^ent  as  aforesaid,  pay  to  the  said  Benjamin  Rushworth 
the  said  sum  of  four  pounds,  ten  shillings,  and  sixpence  of 
lawful  money  in  the  said  order  mentioned;  whereas  in  truth 
and  in  fact  the  said  order  so  presented  and  delivered,  was 
not  a  true  order  of  the  said  John  Taylor,  and  was  not  sub- 
scribed by  the  said  John  Taylor  or  with  his  proper  hand- 
writing, and  so  the  jurors,  &c.  do  say  that  the  said  Benjamin 
Rushworth,  by  color  and  means  of  the  said  false  and  comi- 
terfeit  order,  and  by  the  said  felse  pretences,  unlawfully, 
felsely,  fraudulently,  and  deceitfully  did  obtain  from  the  said 
William  Lee  the  said  sum  of  four  pounds,  ten  shilUnes  and 
sixpence  of  the  moneys  of  the  said  William  Lee  as  such  trea- 
surer as  aforesaid  and  the  said  Benjamin  Rushworth  him  the 
said  William  Lee,  as  such  treasurer  aforesaid,  of  bis  said 
moneys,  then  and  there  fraudulently  and  deceitfully  did  de- 
fraud, to  the  great  damage,  &c.,  to  the  evil  example,  6ic^ 
against  the  statute,  iic.^  and  against  the  peace,  &c. 

The  prisoner  was  known  not  to  be  the  constable  of  Hor- 
bury,  nor  did  he  pretend  to  have  any  order  from  him;  but 
the  treasurer  paid  him  merely  because  he  was  the  bearer  of 
the  order. 

The  counsel  for  the  prisoner  moved  in  arrest  of  judgment, 
because  in  that  part  of  the  indictment  which  charged  the 
prisoner  with  obtaining  the  four  pounds,  ten  shillings,  and 
sixpence  from  Mr.  Lee,  the  intent  to  cheat  and  defraud  Mr. 
Lee  was  not  stated,  nor  was  the  obtaining  charged  to  have 
been  knowingly  and  designedly. 

Mr,  Justice  Bayley  (as  well  as  Mr»  Baron  Wood,  whom 
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he  eobsoked,)  tliotight  the  indictment  defective;  but  reserved 
the  question  for  the  consideration  of  the  judges,  and  the  pri- 
soner was  in  the  mean  time  discharged  on  bail 

Tlie  prisoner  was  also  indicted  for  forging  the  ord^r;  bat 
as  the  order  was  not  under  seal  as  required  by  the  17  £?,  2. 
c.  5.  (a),  *and  as  it  was  addressed  to  tlie  treasurer^  [  *319  ] 
and  not  to  the  high  constable  as  that  statute  also  requires; 
and  as  it  was  not  an  unconditional  order,  but  to  be  paid  on 
the  order  of  the  constable,  the  learned  judge  thought  it  not 
such  an  order  for  payment  of  money  as  was  within  the  sta- 
tute, and  directed  an  acquittal. 

In  Michaelmas  term,  1816,  this  case  was  considered  by 
the  judges.  They  hdd  that  the  conviction  on  the  first  indict- 
ment for  presenting  the  forged  order  was  wrong.  Tlioy  also 
thought  the  direction  of  Mr.  Justice  Bayley  for  an  acquittal 
on  the  second  indictment  for  forging  the  order  was  correct. 


> 

Rex  V.  William  Beecfaej. 

A.  d«rk  intniited  to  ree^iwe  money  of  hemt  from  oat-door  oollectorf,  reeeivoi  it  gtrwad 
from  ooi-door  costomen:  Held,  tbut  »qc^  a  veqeipt  of  vonej  may  ba  coneidfirei)  **  by 
Tirtoe  of  bis  employment,**  witbin  the  39  O.  3.  e.  85.  thoogb  it  is  U^yond  tbe  fimiti  to 
wbkh  lie  i^  aothariaed  to  rmjiyB  looiiey  for  bis  employers. 


THE  prisoner  was  tried  before  Newman  Knowfys^  Esq. 
Common  Seijeanti  at  the  September  Old  Bailey  sessiog^,  i|i 
tbe  year  1816,  on  an  indictment  charging  him,  that  he,  op  the 
19th  of  July  56  6.  3.  at  St.  Faith,  under  St.  Paul,  as  clerk 
to  Benjanua  Hanson^  Elizabeth  his  wife,  and  ^/l&fj  JOavis, 
was  employed  and  emtrusted  by  them  to  veceive  monkey,  nptei^, 
and  other  valuable  securities  for  them;  audi  tha(  he  heing  4vcb 

(a)  By  17  0. 2.  e,  5.  $.  1.  it  ie  enacted,  Tbat  it  eball  be  layrfiil  for  tbe  jmAioe  befiwe 
whom  a  Ta^frant  ie  oarried  by  warrant  ohder  hie  hand  and  aeal,  to  order  any  oiterseer  of 
i|^  poor  of  the  pUoe  where  tbe  ofoider  ehall  be  apprehended  t9  pay  the  jnm  of  fife  abil- 
linn  to  an^  peraop  apprehending  him,  for  erery  onender  eo  apprehended* 

By  e.  5.  il  ie  marted,  Tbat  if  any  oonstable  or  other  officer  apprehend  any  rogne  or 
vagabond,  tbe  joetioe  may  reward  him,  bv  making  an  order  noder  bia  blind  and  aeal  on 
the  high  or  chief  conetable  to  pay  ten  ahillings  to  the  perjon  so  apprehending  him  or  her, 
within  one  week  afler  the  demand,  and  prodncing  snch  order,  and  upon  bia  giving  a 
Mceipt  for  the  euM  ehall  ite  allowed  or  paid  by  the  treaeorer  of  the  eoonly  pjr  place  to 
eoch  high  or  chief  oonttable,  on  his  paasing  bia  accounts,  and  delivering  eucb  order  and 
reoeipt,  and  alio  hie  own  receipt  fiir  tbe  same  to  inch  treaeorer. 
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clerk,  so  employed  and  entrasted^  did  by  virtae  of  audi 
employment  receive  and  take  into  his  possession,  one  banker's 
draft,  for  payment  of  eleven  pounds  eight  shillings  and  sev^i 
pence,  and  of  the  value  of  eleven  pounds  eight  shilKngs  and 
seven  pence,  for  and  on  account  of  his  said  master  and  mis- 
tresses, and  having  so  received  the  same,  did  fraudulently 
and  feloniously  embezzle  and  secrete  the  same,  and  so  the 
jurors  say,  that  the  said  William  Beeche,  otherwise  called 
[  *320  ]  *  William  James  Beeche,  feloniously  did  steal  from 
the  said  Benjamin  Hanson,  Elizabeth  his  wife,  and  Mary 
Davis  his  said  master  and  mistresses,  the  said  banker's  draft, 
the  property  of  the  said  Benjamin  Hanson,  and  Elizabeth  his 
wife,  and  Mary  Davis,  against  the  statute,  6ic. 

The  second  count  varied  from  the  first  only  in  stating  the 
prisoner  to  be  clerk  to  Benjamin  Hanson  and  Mary  Davis 
only. 

The  third  and  fourth  counts  were  precisely  the  same  as  the 
first  and  second,  only  stating  the  prisoner  to  have  been  ser- 
vant instead  of  clerk. 

On  the  trial  of  this  case  it  was  satisfactorily  proved,  that 
the  prisoner,  (who  was  clerk  to  Hanson  and  Davis,  carrying 
on  the  trade  of  carcase  butchers,)  had  called  on  one  Fisher, 
a  butcher  in  Newgate  Market,  on  the  19th  of  July,  for  pay- 
ment of  eleven  pounds  eight  shillings  and  seven  pence,  then 
due  from  the  said  Fisher  to  the  prisoner's  employers;  and 
that  he  received  from  Fic^her  a  draft  on  the  house  of  Roberts 
and  Curtis  for  the  above  sum,  which  was  duly  honored  and 

Eaid.  It  appeared  that  it  was  the  duty  of  the  prisoner  to 
ave  paid  that  sum,  or  the  draft  for  it,  on  the  evening  of  that 
day,  to  one  Munday,  the  collecting  clerk  of  the  prosecutors; 
but  that  the  prisoner  never  had  brought  the  draft,  or  the 
amount  of  it,  to  account  Benjamin  Hanson  the  master  of 
the  prisoner  proved  that  the  prisoner  was  employed  as  evening 
collector,  in  which  capacity  it  was  his  duty  to  receive  every 
evening  from  the  porters  employed  in  tbe  business,  such 
moneys  as  they  had  received  firom  the  customers  in  the  course 
of  the  day,  which  it  was  the  prisoner'ci  duty  to  pay  over  to 
Munday,  another  clerk  of  the  partnership,  on  the  following 
morning;  but  that  he  was  not  expected  in  the  course  of  his 
employment  to  receive  money  from  the  customers  themselves. 
The  prisoner  was  found  guilty;  but  the  learned  Common 
Serjeant  doubted  whether  the  draft  in  question  could  be  said 
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to  be  embessled  and  taken  within  the  meaning  of  the  act  of 
39  G.  3.  c.  85,,  inasmuch  as  the  receipt  of  the  draft  was  not 
within  the  prisoner's  regular  trust  and  employment,  and  ac- 
oordinpl^  reserved  this  point  for  the  opinion  of  the  judges. 

In  Hilary  term,  1817,  this  case  was  considered  by  the 
judges;  they  thought  that  as  the  prisoner  was  intrusted  to  re- 
ceire  from  the  porters  such  moneys^  as  they  had  collected 
from  the  customers  in  the  course  of  the  day,  the  receiving 
immediately  from  the  ^customers,  instead  of  receiv-  [  *321  ] 
ing  through  the  medium  of  the  porters,  was  such  a  receipt  of 
money  ^  by  virtue  of  his  employment^  as  the  act  meant  to 
protect,  and  the  judges  therefore  held  the  conviction  right  (a) 


Bex  y.  Charles  Robinson  and  another. 


An  indietoMnt  cm  the  48  G'.  3^  €•  139.  med  not  nefitife  Um  Ibree  or  6ar  neoMnnr  to  oon* 
Btitute  robbery;  and  if  it  doee  not  thoagh  it  mty  appear  that  there  waa  aucb  force  or 
'  ftar,  the  pmuahineiit  impoaed  bjr  48  G.  3.  may  m  inflieled.    See  Rex  v.  Pearoe,  anlr, 
,  174. 

THE  prisoners  were  tried  before  Mr.  Baron  Wood,  at  the 
Lancaster  spring  assizes,  in  the  year  1816,  ujpon  an  indict- 
ment, for  feloniously  stealing  from  the  person  or  James  Cash- 
ton,  one  bank  note  of  1/.,  one  hat,  five  shillings,  and  five  six- 
pences, his  property,  against  the  statute,  &c.  and  against  the 
peace,  6ic. 

Upon  the  trial,  the  case  clearly  appeared  to  be  that  of 
highway  robbery,  by  knocking  the  man  down  in  the  public 
street,  rifling  bis  pockets,  and  stealing  the  property  mentioned 
in  the  indictment,  from  bis  person. 

Upon  this  appearing  in  evidence,  the  learned  judge  doubted 
whether  he  should  not  direct  an  acquittal,  and  that  the  pri- 
soners should  be  detained  in  prison  (the  grand  jury  being  then 
discharged),  to  be  indicted  de  novo  at  the  next  assizes.  But 
upon  consulting  with  Mr.  Justice  Bayley,  it  was  thought  bet- 
ter to  proceed  m  the  trial,  lest  an  acquittal  on  this  indictment 
might  be  deemed  a  bar  to  any  other  indictment  that  might 
be  preferred. 

(«)  Vide  Bex  «.  Smith,  TriikT.  1833.  mtL 

41 
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Tlie  prisoners  were  oonyictedf  and  ftentanced  to  tnnspoff^ 
latioii  tor  life. 

The  following  doubts  occurred  to  the  leanied  judge  in  ad«> 
dition  to  the  one  above  nentioned^^— 

Firett,  Whether  the  indictment  was  good,  as  it  did  not 
a?er  or  allege  that  the  stealing  from  the  person  was  without 
such  force  or  putting  in  fear,  as  was  suffictent  to  constitute 
the  crime  of  robbery,  being  aa  tadictment  on  the  statute;  fft) 
[  ^823  ]  ^nd  the  abore-aentioned  'exception  being  in  me 
eaactiag  part  of  the  statute,  and,  not  by  w^  of  separate 
proiriso* 

Secondly,  Whether,  if  the  indictment  was  not  good  on  the 
statute,  it  was  a  good  indictment  as  for  simple  larceny;  and 
if  so,  whether  the  sentence  of  transportation  for  life  was  right, 
or  whether  it  ought  to  have  been  ror  seven  years  only,  as  for 
simj^e  larceny* 

These  points  were  submitted  to  the  consideration  of  the 
judges. 

In  Hilary  term,  1817,  eleven  of  the  judges  met,  and  were 
unanimously  of  opinion,  that  the  indictment  heed  not,  and 
ought  not  to  negative  force  or  fear;  that  the  existence  of  such 
force  and  fear  was  no  answer  to  the  charge;  and  that  the 
statuable  punishment  was  rightly  inflicted,  (a) 


Rex  V.  John  Davis  and  another. 

An  •Tea  gate,  opeaing  into  the  nrea  only,  is  not  part  of  the  dwelling^ioaee,  so  aa  to  nuk9 
the  breaking  thereof  burglar  j,  if  there  is  any  door  or  ftatening  to  prevent  peraona  In  the 
area  from  entering  the  house  althoogh  aoch  door  or  fastening  may  not  be  seooivd  at  the 
time. 

THE  prisoners  were  tried  before  Mr.  Justice  Abbott  ^pre» 
sent  Mr.  Justice  Park,)  at  the  Old  Bailey  January  sessions^ 

(b)  By  48  &•  8.  e.  139.  a.  2.  every  person  who  ahall  at  any  time  or  in  any  plaoe  felonU 
onsly  steal,  take,  and  carry  aWoy  any  money,  goods  or  chattels  ftmm  the  person  of  any 
others  whether  pririly  wilhont  his  Itnowledge  or  not,  bat  without  snch  ibroe  or  fnitting  ini 
fear,  aa  is  sufficient  to  oonsthute  the  crime  of  robbery;  or  who  sludl  be  present  aiainff 
and  abetting  th^reito,  ahall  be  liable  to  be  transported  beyond  the  seaa  for  liie,  or  for  sucE 
term,  not  less  than  soTen  years,  as  the  judge  or  oourt  before  whom  soch  petnoo  diall  ha 
eoovicted  shall  adjudge,  or  shall  be  liable,  in  caae  the  judge  or  eoort  ahall  think  fit,  to  be 
imprisoned  only,  or  to  be  imprisoned  or  Icept  to  liard  hbof.  la  the  common  gaol,  house  of 
oorrectioii,  or  penitentiary  heuae  for  any  tehil  not  exceeding  three  7ear8. 

(a)  See  Rex  e,  Pearoe,  ante,  174. 


in  the  year  1817,  npon  an  indictment  which  charged  them 
with  breaking  and  entering  the  dwelling-house  of  Thomas 
PorteoQS,  Esq.  in  the  day-time,  certain  persons  named  being 
therein,  and  steding  therein  a  silver  candlestick  of  the  value 
of  fifty  shillings. 

The  house  was.  sitoate  in  Half-Moon  Street,  Piccadilly,  and 
the  evidence  of  breaking  the  house  (upon  which  alone  this 
case  was  reserved),  was  the  opening  of  the  area  gate  at  the 
street  with  a  skeleton  key,  and  so  descending  the  area  steps, 
and  entering  the  house  by  a  door  in  the  area,  which  did  not 
appear  to  have  been  shut. 

^Abbott,  J.,  having  some  doubt  whether  this  was  [  *323  1 
a  breaking  of  the  dwelling  house,  told  the  jury  he  woula 
reserve  that  point  for  the  opinion  of  the  judges,  if  they 
should  think  the  prisoners  got  into  the  house  in  the  manner 
stated  and  stole  tne  candlestick,  and  should  think  the  candle- 
stick of  less  value  than  forty  shillings. 

The  jury  said,  they  thought  the  candlestick  was  not 
worth  forty  shillings;  and  in  other  respects  they  thought  the 
prisoners  guilty. 

Abbott,  J.  directed  a  minute  to  be  made,  that  the  v^dict 
might  afterwards  be  recorded  according  to  the  opinion  of 
the  judges  upon  the  point  reserved;  and  the  learned  judge 
directed,  that  if  the  judges  should  be  of  opinion  that  this 
was  a  Inreaking  the  verdict  should  be  recorded  as^  finding  the 
prisoners  guilty  of  the  breaking  and  entering;  &c.  and  steal- 
ing to  the  value  of  thirty-nine  shillings.  But  if  the  judges 
should  be  of  opinion  that  this  was  was  not  a  breaking,  then 
the  verdict  was  to  be  recorded  finding  the  prisoners  not 
guilty  of  the  breaking,  but  guilty  of  stealing  to  the  vahje  of 
thirty-nine  shillings,  m  order  that  they  might  have  the  benefit 
of  clergy. 

In  Hilary  Term,  1817,  this  case  was  considered  by  the 
judges,  when  they  were  unanimously  of  opinion,  that  break- 
ing the  area  gate  was  not  a  breaking  of  tlie  dwelling-house, 
as  there  was  no  free  passage  in  time  of  sleep,  from  the  area 
into  the  house,  (a) 
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^Rex  t^.  Edward  Martin. 

The  prifeoner  applied  at  Greenwich  Hospital  for  priie  moDey  in  the  name  of  J.  B^  J.  B. 
was  dead,  and  was  supposed  to  be  so  at  the  hospital,  and  the  prisoner  did  not  obtain  the 
money;  on  indictnnent  ibr  personating,  &c.,  held,  that  the  54  G,  3.  e,  93.  s.  89«  applied, 
although  the  seaman  was  dead. 

THE  prisoner  was  tried  before  Mr.  Sergeant  Bosanquet  at 
the  Lent  assizes  for  the  county  of  Kent,  in  the  year  1816,  on 
an  indictment  on  the  54  G.  3.  c.  93.  s.  89.  (a) 

The  first  count  of  the  indictment  charged,  that  the  prisoner 
feloniously,  willingly,  and  knowingly,  did  personate  and 
falsely  assume  the  name  and  character  of  Joshua  Boatwright, 
a  seaman  entitled  to  certain  prize  money,  for  service  done  on 
board  a  certain  vessel  of  our  lord  the  king,  called  the  Lord 
[  •325  ]  Keith,  in  order  to  ^receive  such  prize  money  due 
and  payable  for  and  on  account  of  the  services  of  the  said 
Joshua  Boatwright,  as  aforesaid,  with  intent  to  defraud  the 
commissioners  and  governors  of  the  Royal  Hospital  for 
seamen  at  Greenwich,  in  the  county  of  Kent,  against  the 
statute,  &c. 

The  second  count  differed  from  the  first  only,  in  omitting 
the  words  ^^  falsely  assume  the  name  and  character  of/'    The 

(a)  By  which  it  is  enacted,  That  whosoever  willingly  and  knowingly  shall  personate  or 
iklsely  assnme  the  name  or  character  of,  or  procure  any  other  to  personate  or  nbsly  to  ••-> 
snme  the  name  or  character  of  any  officer,  seaman  or  other  person  entitled  or  supposed  to 
be  entitled  to  any  wages,  pay,  or  other  allowances  of  money,  or  prize  money  for  service 
done  on  board  of  any  ship  or  vessel  of  His  Majesty,  or  the  executor  or  administrator,  wUe, 
relation  or  creditor  of  any  such  officer,  &&,  in  order  to  receive  any  wages,  pay,  or  other 
allowances  of  money  or  prize  money,  doe  or  supposed  to  be  due  or  payable  h>r  or  on  ac- 
count of  the  services  of  any  such  officer,  &Cn  as  aforesaid,  or  shall  forge  or  counterfeit,  or 
procure,  6lq^  any  letter  of  attorney,  bill,  ticket,  certificate,  order,  assignment,  last  will,  or 
any  other  power  or  authority  whatsoever,  in  order  to  receive  any  such  wages,  poy,  or  otlier 
allowanee  of  money,  or  prize  money  which  shall  be  due  or  supposed  to  be  due  to  aiqf 
such  officer,  &c^  or  shall  willingly  and  knowingly  take  a  fiilse  oath,  or  procure.  &«.,  to 
take  a  false  oath  to  obtain  the  probate  of  any  will,  or  to  obtain  letters  of  administration  in 
order  to  receive  the  payment  of  any  wages,  pay,  or  other  allowances  of  money  or  prias 
money,  which  shall  be  due,  or  be  supposed  to  be  due,  to  any  such  officer,  Ac,  as  aforesaid, 
who  shall  have  really  served  or  shall  be  supposed  to  have  served  on  board  of  any  ship  or 
vessel  of  His  Majesty;  or  if  any  person  shaO  otter  or  publish  as  true,  any  false*  forged,  or 
counterfeited  letter  of  attorney,  bill,  &c.,  or  any  other  power  or  audiority  whatsoever,  in 
order  to  receive  any  wages,  itCn  or  prize  money  doe  or  supposed  to  be  due  to  any  officer, 
dbc,  who  sliall  have  really  served  or  shall  be  supposed  to  have  served  on  board  of  any  ship, 
&0.,  of  His  Bfajesty,  with  intent  to  defraud  any  corporation  whatsoever,  knowing  the 
■anie  to  be  £ilse,  dcoi,  shall  be  deemed  guilty  of  felony  without  clergy. 
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third  cooot  was  the  same  as  the  first,  omitting  the  word  ^  per- 
sonate." 

The  fourth,  fifth,  and  sixth  counts  described  Joshua  Boat- 
Wright  as  ^  a  seaman  supposed  to  be  entitled  to  certain  prize 
money,''  and  that  the  offence  was  committed,  *^in  order  to 
receive  such  prize  money  supposed  to  be  due  and  payable.'' 

There  were  six  other  counts  in  the  same  form,  only  omit- 
ting to  charge  the  intent  to  be,  to  defraud  Greenwich  hospital. 

It  appeared  in  evidence,  that  Joshua  Boatwright,  was  borne 
on  the  muster  books  of  the  Lord  Keith,  from  the  24th  May, 
1806,  to  the  30th  November,  1807,  since  which  time  no  mus- 
ter book  had  been  received.  The  Lord  Keith  was  captured 
and  carried  into  Cuxhaven  on  the  11th  January,  1808,  and 
Joshua  Boatwright  with  others  of  the  crew  was  marched  to 
Givet,  and  there  imprisoned  nearly  six  years.  .Boatwright 
died  in  the  hospital  on  his  return  homewards. 

On  the  12th  August,  1816,  the  prisoner  came  to  the  prize 
office  at  Greenwich  hospital,  with  a  ticket  of  leave  of  absence 
from  the  Industry,  then  lying  at  Chatham,  and  applied  to  the 
clerk  of  the  prize  office,  in  the  name  of  Joshua  Boatwright, 
stating  that  he  had  belonged  to  the  Lord  Keith,  and  was  en- 
titled to  prize  money  under  a  certificate  which  he  produced. 

By  the  prize  lists  of  the  Lord  Keith,  brought  from  the  prize 
office  at  Greenwich  hospital  by  the  clerk  of  the  prize  office,  it 
appeared  that  sixteen  pounds  eighteen  shillings  and  sixpence 
was  payable  for  prize  money  in  respect  of  the  service  of  the 
said  Joshua  Boatwright  on  board  the  Lord  Keith;  but  the  clerk 
in  his  evidence  stated,  that  be  had  reason  to  believe  that 
Joshua  Boatwright  was  dead,  and  that  some  one  had  applied 
for  his  prize  money,  as  next  of  kin,  in  the  latter  part  of  1815. 
The  witness  stated,  that  when  the  prisoner  applied  at  the 

Erize  office  at  Greenwich,  he  told  the  prisoner  that  his  mother 
ad  supposed  him  dead,  and  bad  been  endeavoring  to  obtain 
letters  of  administration;  he  then  informed  the  prisoner  he 
might  return  to  ^Chatham,  and  that  if  all  was  cor-  [  *326  ] 
rect,  he  (the  clerk)  would  remit  the  money,  and  give  him  no 
further  trouble.  In  a  few  days  after,  the  clerk  went  on  board 
the  Industry,  and  found  the  prisone|r  serving  there  by  the 
name  of  Edward  Martin;  in  consequence  of  which  ho  was 
apprehended. 
The  counsel  for  the  prisoner  objected,  that  as  Joshua  Boat* 
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Wright  waa  dead  at  the  time  wbea  the  c^ence  was  eomiiiitted, 
to  personate  him,  or  to  assume  his  name  and  character,  l^as  not 
an  offence  within  the  meaning  of  the  act,  which  relates  gdIjt 
to  existing  persons;  that  after  the  death  of  Joshua  Boatwright 
be  could  not  be  entitled  to  prize  money,  but  that  the  personal 
representatives  or  next  of  kin  were  the  persons  entitled,  and 
that  in  fact  he  was  not  supposed  to  be  entitled  to  prize  money, 
since  it  was  supposed  at  the  prize  office  that  he  was  dead,  and 
that  bis  next  ot  kin  was  in  the  course  of  obtaining  adminis- 
tration, in  order  to  receive  it.  Brown's  Case,  Winchester 
spring  assizes,  1800,  2  East,  P«  C.  1007.  was  referred  to. 

On  the  part  of  the  prosecution  it  was  stated,  that  several 
eonvictions  for  personating  had  taken  place,  when  the  seaman 
pensonated  was  dead;  but  no  particular  case  was  named,  or 
the  circumstances  stated  under  which  those  convictions  had 
occurred. 

The  prisoner  was  found  guilty  upon  sufficient  evidence  of 
a  fraudulent  intention,  but  judgment  was  respited  in  order 
that  the  opinion  of  the  judges  might  be  taken,  whether  under 
the  above  circumstances  Joshua  Boatwright,  at  the  time  when 
the  offenoe  was  committed,  was  to  be  considered  as  a  seaman 
entitled,  or  supposed  to  be  entitled  to  prize  money,  within  the 
meaning  of  the  act  of  54  Cr.  3.  c.  93.  s^  89. 

In  Easter  term,  1817,  the  judges  considered  this  case,  and 
were  of  opinion  that  the  conviction  was  right;  that  the  act 
applied  although  the  seaman  personated  was  dead. 


r 
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*Rex  V.  Samuel  Cramp. 

Tbe  prisoner  portonated  <ftie  Ooff  who  Wu  dead^  and  whose  prize-moneT  had  been  paid  to 
his  mother.  The  ju4gea  held,  that  that  did  not  vary  the  priioner'a  gfailt;  and  that  he  mm 
rightly  convicted  on  the  54  G.  3.  c»  93.  # •  69.  Vide  Rex  «b  Martin,  tupra^  324 

THE  prisoner  was  tried  before  Mr,  Serjeant  Bosanquet, 
at  the  Lent  assizes  for  the  county  of  Kent,  in  the  year  ISIT, 
CD  an  indictment  on  the  54  G.  3.  c.  93.  s.  89.  (a) 

The  first  count  of  the  indictment  charged,  that  the  prisoner 
feloniously,  willingly,  and  knowingly  did  personate  and  falsely 
assume  tne  name  and  character  of  Stephen  Cuff,  a  person 
supposed  to  be  entitled  to  certain  prize  money  for  service 
done  on  board  a  certain  ship  of  our  lord  the  king  called  the 
Hussar,  in  order  to  receive  such  prize  money,  supposed  to  be 
due  and  payable  for,  and  on  account  of  the  services  of  the 
said  Stephen  Cuff  as  aforesaid,  with  intent  to  defraud  the 
commissioners  and  governors  of  the  Royal  Hospital  for  Sea- 
men, at  Greenwich,  in  the  county  of  Kent,  against  the  sta- 
tute, &c. 

The  second  count  only  differed  from  the  first  in  omittina 
the  words  ^  falsely  assume  the  name  and  character  of;^  and 
tbe  third  count  in  omitting  the  word  ^^  personate.'' 

The  fourth)  fifth  and  sixth  counts  were  in  the  same  form, 
only  omitting  to  charge  the  intent  to  defraud  Greenwich 
Hospital. 

It  appeared  by  the  production  of  the  muster-books  of  the 
Hussar  frigate,  that  Stephen  Cuff  was  borne  thereon  from 
the  1st  June,  1810,  to  the  2d  May,  1813;  on  the  latter  day 
there  was  an  entry,  stating  that  he  was  ^^  drowned  at  Sangar, 
2d  May,  1813." 

It  further  appeared,  by  the  evidence  of  a  person  who  served 
on  board  the  Hussar,  that  Stephen  Cuff  was  actually  drowned 
near  Sangar,  in  the  Bengal  river,  at  tbe  time  to  which  the 
above  entry  referred. 

On  or  about  the  29th  of  August,  1816,  the  prisoner  applied 
at  tbe  prize  office  at  Greenwich,  in  the  name  of  Stephen  Cufi, 

(a)  Vide  word»  of  the  itatiil««  Rex  «.  Mftrtin,  nipra,  934. 


327  RUSSBUi  AJVD  STANDS  CROWN  OA8B8. 

for  the  prize  money  due  to  Stephen  Cuflf,  and  produced  an 
affidavit  made  on  the  28th  of  August,  1816^  in  the  name  of 
Stephen  Cuff,  stating,  that  he  was  impressed  on  board  the 
Hussar,  and  was  present  at  the  capture  of  Java,  and  an  Ame- 
[  *328  ]  rican  schooner;  that  *be  was  afterwards  sent  on 
board  other  ships,  and  finally  discharged  about  July,  1814; 
and  that  he  made  that  affidavit  for  the  satisfaction  of  the 
treasurer  of  the  Greenwich  Hospital,  in  order  to  obtain  the 
prize  money  due  to  him  for  Java,  Aic. 

By  the  prize  list  of  the  Hussar,  brought  from  the  ]Nrize 
office  at  Greenwich  Hospital,  by  the  clerk  of  the  prize  office, 
it  appeared  that  eleven  pounds  four  shillings  and  ten-pence, 
was  payable  for  prize  money,  in  respect  of  the  service  of 
Stephen  Cuff  on  board  the  Hussar,  viz. 

£  5.      d* 

9  9  3  for  Java. 

1  10      9  for  Resolution. 

0  4  10  for  Rosa. 


£11      4    10 


The  clerk  of  the  prize  office,  in  his  evidence,  stated  that 
the  accounts  had  been  paid  to  a  person  who  called  herself 
the  mother  of  Stephen  Cuff;  and  that  upon  the  application  of 
the  prisoner  in  the  name  of  Stephen  Cuff,  he  thought  that  the 
hospital  had  been  defrauded  by  her. 

The  money  was  not  paid  to  the  prisoner;  but  ho  gave  a 
reference  to  a  person  in  London,  which  not  proving  satisfac* 
tory,  further  inquiries  were  made,  and  he  was  apprehended. 

The  prisoner  was  found  guilty  upon  sufficient  evidence  of 
a  fraudulent  intention;  but  judgment  was  respited  in  order 
that  the  opinion  of  the  judges  might  be  taken: 

Whether,  under  the  above  circumstances,  Stephen  Cuff^ 
at  the  time  when  the  offence  was  committed,  was  to  be  con- 
sidered as  a  seaman  supposed  to  be  intitled  to  prize  money 
within  the  meaning  of  54  G.  3.  c.  94.  s.  89. 

In  Easter  term,  1817,  this  case  was  considered  by  the 
judges,  and  they  were  of  opinion  that  the  conviction  was 
right,  and  that  the  act  appUed  although  the  person  personated 
was  dead,  (a) 

(a)  Vide  Ret  v.  Martin,  ante,  394. 
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♦Rex  tn  Thomas  Ford. 

Xtnttg*  tn  offioer  wtU  be  mardtry  thovg^h  he  bai  do  wamnit,  end  «ee  net  pteeeat  when  the 
lekMij  WW  eonnilted,  bat  takes  the  pertv  upon  a  charge  only;  and  tboogh  that  chaige 
doee  not,  in  Urm$^  epecify  all  the  paxticulara  neceaaar j  to  constitute  the  felony. 


prisoner  was  tried  before  Lord  ChiefBaroD  Richards, 
at  the  spring  assizes  for  the  county  df  Nottingham,  in  the 
year  1817t  on  an  indictment,  the  first  count  of  which 
charged,  that  the  prisoner,  with  a  loaded  pistol,  feloniously, 
wilfully,  maliciously  and  unlawfully  did  shoot  at  one  John 
Freeman,  with  intent  to  kill  and  murder  him,  against  the 
statute,  &c. 

The  second  and  third  counts  only  varied  the  intent. 

The  fourth,  fifth  and  sixth  counts  charged,  that  the  priso- 
ner with  a  certain  sharp  instrument  struck  and  cut  the  said 
John  Freeman  in  and  upon  the  head,  with  intent  to  kill  and 
murder,  &c. 

The  seventh  count  charged  the  prisoner  with  striking  and 
cutting  the  said  John  Freeman  with  a  certain  sharp  instru- 
ment m  and  upon  the  head,  with  intent  in  so  doing,  and  by 
means  thereof  feloniously,  wilfully,  maliciously  and  unlaw- 
fully to  obstruct,  resist  and  prevent  the  lawful  apprehension 
and  detainer  of  him  the  said  prisoner,  for  an  ofience  for  which 
he  the  said  prisoner  was  liable  by  law  to  be  apprehended,  im- 
prisoned and  detained  against  the  statute,  &c. 

The  eighth  count  chai^ged,  that  the  prisoner  shot  the 
said  John  Freeman  in  his  own  dwelling-^bouse,  against  the 
statute,  &c. 

The  ninth  count  charged,  that  the  prisoner  shot  the  said 
John  Freeman,  generally,  against  the  statute,  &c. 

On  the  10th  of  October,  1816,  the  prisoner  and  another 
man  came  into  the  shop  of  a  Mr.  Shipman,  a  grocer  at  Mans^- 
field,  between  five  and  six  o^clock  in  the  evening,  when  it 
was  getting  dark,  and  desired  to  borroiV  a  pen  and  ink, 
which  were  lent  to  them.  The  prisoner  took  out  of  his 
pocket  a  pound  note,  purporting  to  be  a  bank  of  England 
note,  and  asked  the  apprentice  (Shipman,  the  master,  not 
being  at  home,)  whether  it  was  a  good  note.  The  appren-* 
42 
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tice  took  it  to  Mr.  Collinson,  the  clerk  in  the  bank  in  that 
town,  to  ask  his  opinion.  Collinson  returned  with  the  ap- 
prentice, and  asked  the  prisoner  where  he  tiad  taken  the 
[  *330  ]  *note,  he  answered  that  he  had  received  it  for  hosiery; 
Collinson  said  it  was  a  forged  note,  and  was  the  fourth  that 
had  been  offered  to  him  within  the  last  ten  or  fifteen  minutes. 
As  soon  as  Collinson  said  the  note  was  forged,  the  prisoner's 
companion  went  off,  and  the  prisoner  made  a  move  towards 
the  door,  upon  which  Collinson  desired  one  Mettham,  who 
was  present,  to  take  the  prisoner  into  custody;  and  he  was 
accordingly  taken  into  custody  for  having  a  forged  note  ia 
his  possession.  The  prisoner  was  taken  with  the  note  to  the 
house  of  John  Freeman,  a  constable,  and  the  prisoner  with 
the  note  was  delivered  up  to  Freeman;  and  it  was  at  the 
same  time  stated  to  Freeman,  in  die  presence  of  the  priso- 
ner, that  he  was  delivered  into  his  custody,  because  he,  the 
prisoner,  had  a  forged  note  in  his  possession.  The  note  was 
proved  to  be  a  forgery. 

Freeman  lefl  the  prisoner  in  his  house  in  the  care  of  two 
men,  and  went  out;  about  eleven  o^cIock  in  the  evening  he 
returned,  and  then  set  about  handcuffing  the  prisoner  to  one 
of  the  men.  He  had  placed  one  handcuff  on  the  wrist  of  the 
man  and  was  carrying  the  other  toward  the  prisoner's  lefl 
hand,  when  the  prisoner  with  his  right  discharged  a  pistol 
at  the  head  of  Freeman,  and  shot  through  part  of  his  chin. 
The  prisoner,  as  soon  as  he  had  discharged  the  pistol  sprang 
up  and  knocked  down  the  man  to  whom  he  was  about  to  be 
handcuffed.  He  then  attempted  to  escape;  but  Freeman 
who  had  been  stunned  recovered,  and  overtook  him  in  the 
passage  leading  out  of  the  hou^  where  there  was  a  struggle 
between  them.  The  prisoner  struck  Freeman  three  or  four 
times  with  the  pistol  until  he  dropped  upon  one  knee,  and  the 
prisoner  again  escaped.  Freeman  had  four  wounds  on  the 
nead,  one  of  which  appeared  to  have  been  made  with  the 
cock  of  the  pistol.  The  prisoner  was  soon  retaken,  and 
when  apprehended,  he  expressed  great  disappointment  in  not 
having  killed  Freeman.  The  prisoner  was  then  searched^ 
and  there  was  found  on  him  a  powder  flask  with  some  gun- 
powder in  it,  and  one  leaden  pistol  ball. 

It  was  contended  for  the  prisoner,  that  the  count  charging 
an  intent  to  resist  his  apprenension  for  an  offence,  &c.,  was 
bad;  as  it  ought  to  appear  on  the  indictment  what  offence  he 
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was  charged  with,  in  order  to  enable  the  court  to  judge 
whether  that  was  such  an  oiTence  as  would  have  warranted 
his  arrest.  It  was  also  contended,  that  the  count,  if  good, 
was  not  supported  by  the  ^evidence,  since  the  charge  [  *331  ] 
on  which  he  was  taken  into  custody,  viz.  having  a  forged  note 
in  his  possession,  without  more,  imported  no  legal  offence,  (a) 
and  did  not  justify  the  constable  in  apprehending  him. 

It  was  submitted  that  the  other  counts,  stating  in  general 
terms,  the  prisoner  maliciously  shot  at  Freeman,  were  not 
supported  by  the  evidence,  for  the  same  rcason  \  for  if  the 
arrest  was  illegal,  which  it  was  argued  to  be  for  want  of  a 
legal  charge,  the  resistance  to  it  was  not  malicious  but  justi- 
fiable ;  and  the  force  employed,  as  a  lawful  attempt  to  escape 
firom  a  false  imprisonment.  If  death  had  ensued,  this  would 
not  have  been  murder  in  the  person  illegally  detained,  and 
struggling  to  regain  his  liberty,  which  had  been  invaded, 
without  a  legal  warrant  to  detain  him  ;  and  so  the  case  was 
expressly  within  the  proviso  at  the  close  of  the  first  section 
of  the  act  43  G.  3.  c.  58. 

The  jury  found  the  prisoner  guilty,  but  the  learned  Chief 
Baron  reserved  these  points  for  the  opinion  of  the  judges. 

In  Easter  term,  1817,  this  case  was  considered  by  the 
judges ;  they  were  of  opinion,  that,  although  the  charge  on 
which  the  prisoner  was  taken  into  custody,  viz.  the  having  a 
forged  note  in  his  possession,  without  more,  was  defective, 
still  they  thought  this  defect  in  the  charge  immaterial.  That 
it  was  not  necessary  the  charge  should  contain  the  same 
accurate  description  of  the  offence  as  an  indictment ;  and 
that  this  charge  must  have  been  considered  as  imputing  to 
the  prisoner  a  gaUtxf  possession.  They  held  the  conviction 
right.  (6) 

(a)  Vido  lUx  «*  Heathf  f»)nv,  184.  Rex  e.  Stewart,  wjyra,  868b    Bot  havioff  oonnter^ 
leit  coin  in  his  poaaeaaion,  with  an  intent  to  utter,  ia  an  olfenoe.    Rex  «.  Fiuler,  f ifjN^« 

(A)  See  Rex  v.  Tbompeop,  Ryan  and  Moody's  C.  C.  R«  Bill  T.  1635. 
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Rex  V.  Samuel  Jacobs. 

■ 

The  priBoner  forced  open  a  child^s  mouth  and  put  in  his  private  parta,  and  proceeded  to  a 
completioa  of  hia  luat    Held,  that  tliia  did  not  conatitula  the  ofionee  of  aodomj. 

THE  prisoner  was  tried  and  convicted  before  the  Lord 
Chief  Baron  Richards,  at  the  Warwick  Lent  assizes,  in  the 
[  *332  ]  year  1817,  ^upon  an  indictment  for  sodomy,  com- 
mitted on  James  Thompson  (a  boy  of  about  seven  years  of 
age,)  on  the  8th  of  March,  1617. 

It  was  proved  very  satisfactorily,  that  the  prisoner  had 
prevailed  upon  the  child  to  go  with  him  from  the  market- 
place in  Nun-Eaton  to  a  rick  yard  in  a  field  near  the  town ; 
that  be  forced  the  boy^s  mouth  open  with  his  fingers,  and  pat 
bis  private  parts  into  the  boy's  mouth,  and  emitted  in  ois 
mouth. 

The  question  was  whether  this  was  sodomy. 

In  Easter  term,  1817,  the  judges  met,  and  were  of  opinion 
that  this  did  not  constitute  the  ofifence  of  sodomy,  and  direct- 
ed  a  pardon  to  be  applied  for. 


Rex  t^.  Qeorge  King. 

H.  and  S.  brolce  open  a  warehouse  and  stole  thereout  13  firkins  of  butter,  &e.  wluch  thegr 
carried  along^  the  street  30  yards ;  they  tlien  fetched  the  prisoner,  who  was  apprised  of 
the  robbery,  and  he  assisted  in  carrying  away  the  property ;  he  was  indicted  for  the  tlieft 
as  a  principal  and  convicted  ;  conviction  held  wrong,  that  he  was  only  «n  aeceseory ,  and 
not  a  principal. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayley  at  the  Lent  assizes  for  the  county  of  York,  in  the 
year  1817,  of  stealing  thirteen  firkins  of  butter,  and  ten 
cheeses. 

The  facts  were  these.  Hill  and  Smith,  in  the  absence  of 
the  prisoner,  broke  open  the  prosecutor^s  warehouse,  and 
took  out  from  thence  the  butter  and  cheese  in  question,  and 
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put  it  into  the  street,  about  thirty  yards  from  the  warehouse 
door ;  they  then  fetched  the  prisoner,  who  was  apprized  of 
the  robbery,  and  he  assisted  in  carrying  the  property  to  a 
cart,  which  was  in  readiness  at  a  distance,  to  take  it  away. 

It  was  objected  that  as  there  was  a  complete  felony  before 
the  prisoner  intervened,  there  was  no  felonious  taking  by 
him. 

The  learned  judge  thought^  that  as  every  continuation  of 
the  felony,  was  a  new  felony,  and  constituted  a  new  taking, 
so  as  to  warrant  a  prosecution  in  any  county  to  which  the 
property  might  be  taken ;  and  as  the  possession  in  law  still 
remained  in  the  prosecutor,  notwithstanding  the  removal 
from  the  warehouse,  so  that  he  might  have  brought  trespass 
against  any  stranger  for  taking  them  without  a  felonious 
intent,  from  the  place  where  Hill  and  Smith  had  put  them; 
the  prisoner,  who  was  present  aiding  and  abetting  in  a 
contmuation  of  the  felony,  was  a  principal  in  that  portion  of 
the  felony,  and  was  liable  to  be  found  guilty:  but  *the  [  *333  ] 
learned  judge  saved  the  point  for  the  consideration  of  the 
judges,  (a) 

In  Easter  term,  1817,  this  case  was  considered  by  the 
judges.  They  were  of  opinion,  that  as  the  property  was  re- 
moved from  the  owner's  premises  before  the  prisoner  was 
present,  he  could  not  be  considered  as  a  principal;  and  that 
the  conviction  as  such  was  wrong. 

(a)  Vide  Rex  «.  Dyer  &  Distiiiflr,  2  East,  P.  C.  767.  Rex  v.  Atwell,  IK  768.  Rex  v. 
KeUj,  If ich.  T.  1890.  jpoef . 

(6)  Vide  also  Rex  «.  M*Makin  and  Smith,  Lancaster  spring  assiios,  1808.  Coram  Law 
reoce,  J.  MS.  Jod.  Tlie  prisoners  wore  indicted  for  stealing  a  cart  and  horse,  some  sacks 
of  flour,  apples,  &&,  in  the  streets  of  BoHon. 

The  evidence  was,  that  one  Heaton,  having  received  the  artickss  in  question  from  a  shop 
in  Bolton  into  his  cart,  left  it  standing  in  the  street.  In  the.  mean  time,  the  prisoner 
M'Malcin  came  up  and  led  away  the  cart  Having  talien  it  a  short  distance  he  met  an- 
other man,  to  whom  he  delivered  it,  with  directions  to  convey  it  to  his  (M*Makin*s)  house, 
a  distance,  from  the  place  where  the  cart  was  left  standing  by  the  owner  of  about  a  quar- 
ter of  a  niile.  Upon  the  cart  arriving  at  the  house,  the  prisoner  Smith,  who  was  at  work 
In  the  cellar,  having  directed  a  companion  to  hUno  out  the  Ughi^  came  up  and  assisted  in  re- 
moving the  articles  from  the  cart. 

Upon  thia  case  it  was  submitted  for  the  prisoner  Smith,  that  there  was  no  evidence  for 
the  jury  against  him  as  a  principal.  That,  as  there  was  no  pretence  for  charging  him 
with  the  commencement  of  the  transaction,  the  question  most  depend  on  whether  the 
moportavii  was  cdmplele  or  not  before  his  share  in  tho  business  t>egan;  and  it  was  eon- 
tended  that  the  aoportavU  was  oomplete;  that  it  was  preposterous  to  attribute  a  felonious 
intent  to  the  taking  of  the  cart  and  the  horse,  but  that  the  removal  of  the  goods  by  them 
mras  clearly  subatituted  for  a  removal  by  the  prisoner  M'Makin;  that  therefore  any  remoTal 
was  clearly  an  aoportavit;  and  that  a  removal  to  such  a  distance  was  clearly  a  e&mpUto 
one,  and  a  di$fo$8enion  of  the  owner  before  tlie  interference  of  the  prisoner  Smith.  And 
Ilex  V,  Dyer  and  Disting,  2  East,  P.  C.  767,  was  cited,  with  a  view  to  show  a  distinction 
between  the  cases;  and  that  the  reason  why  the  transaction  there  was  considered  as  con* 
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*Rex  V.  William  Chalking  and  another. 

FroBectttor*tt  hoose  wvlb  at  the  corner  of  a  street,  and  adjoining  thereto  waa  a  workshop,  be- 
yond which  a  stable  and  coach-house  adjoined;  all  were  used  with  the  bouse,  and  had 
doors  opening  into  a  yard  belonging  to  the  house,  which  yard  was  surrounded  by  adjoin- 
ing buildings,  &c.,  so  as  to  be  altogether  an  inclosed  yard;  the  workshop  had  no  internal 
communication  with  the  house,  and  it  had  a  door  opening  into  the  street;  its  roof  waa 
higher  than  that  of  tlie  dwelling-house;  the  street  door  of  the  workshop  was  broken 
open  in  the  night;  and  on  indictment  for  burglary  and  conviction,  the  judges  held  this 
workshop  was  parcel  of  the  dwelling-house,  and  the  conviction  right 

THE  prisoners  were  tried  before  Mr.  Justice  Abbott,  at 
the  Lent  assizes  for  Salisbury,  in  the  year  1817,  for  burglary, 
and  stealing  a  large  quantity  of  clothes  in  the  dwelling-house 
of  John  Beams. 

xi  doubt  having  arisen,  whether  the  place  broken,  and  from 
which  the  goods  were  stolen  in  the  night,  ought  to  be  con- 
sidered, in  law,  as  parcel  of  the  dwelling-house,  the  learned 
judge  advised  the  jury  to  find  the  prisoners  guilty  generally, 
if  they  thought  them  the  persons  by  whom  the  offence  had 
been  committed,  meaning  to  reserve  the  question  of  law  for 
the  opinion  of  the  judges.  The  jury  found  the  prisoners 
guilty. 

Mr.  Beams,  the  prosecutor,  was  a  clothier  of  Chippenham; 
his  dwelling  bouse  was  situate  at  the  corner  of  two  streets,  a 
range  of  workshops  adjoined   the  house  at  one  end,  and 

tinning  and  the  afportavit  incomplete,  was  altogether  in  favor  of  a  contrary  conclusion 
here.  There,  whilst  the  barilla  remained  in  the  boat,  it  might  fairly,  and  without  any 
violence  to  the  fact,  be  considered  in  the  possession  of  Hawker;  that  whilst  tlie  boat  was 
going  towards  the  shore  it  was  in  its  proper  direction  and  appropriate  use,  and  though  any 
removal  of  the  barilla  in  the  boat  might,  in  odium  gpoliatoris^  be  deemed  an  aeportant,  yet, 
with  other  views,  and  with  reference  to  Hawker  particularly,  his  possession  might  be  bdd 
to  continue  till  the  landing,  at  which  time  the  commencement  of  the  taking  (as  to  him, 
Hawker)  might  be  dated,  when,  in  fact^  an  improper  direction  was ^rst  given  the  barilla; 
but  that  Aere,  the  very  first  movement  of  the  horse  and  cart  (for  the  reason  already  giren) 
was  improper,  an  adverse  act,  and  a  dispossession  of  the  owner,  and  could  be  considered 
as  nothmg  else,  therefore  it  was  contended  that  Smith  was  ohargeable,  if  at  all,  only  as  an 
accessary  afler  tlie  fiict. 

Yates  for  the  prosecution  contended,  that  the  continuance  of  the  goods  in  the  cart  was 
precisely  similar  to  the  continuance  of  the  goods  in  the  boat,  and  that  therefore  as  Dyer 
was  held  a  principal  for  removing  the  bdrilki  from  the  boat,  Smith  must  be  so  considered 
for  removing  the  apples,  &.&,  from  the  cart. 

Lawrence,  J.,  (having  sent  a  statement  of  the  case  to  Le  Blanc,  Jn  who  was  in  the 
other  court,)  was  of  opinion  with  the  prisoner's  oounsel,  and  directed  an  acquittal  of  Smith 
accordingly. 

The  judge  agreed  as  to  the  way  of  considering  the  removal  of  the  horae  and  cart,  and 
that  thejr  were  not,  upon  the  evidence,  taken  with  a  felonious  intent. 
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BtaDding  in  a  liae  with  that  end  of  the  house,  faced  one  of 
the  streets:  the  roof  of  this  range  was  higher  than  the  roof 
of  the  house.  At  the  end  of  this  range  and  adjoining  to  it, 
was  another  workshop  projecting  further  into  the  street;  and 
adjoining  to  that  a  stable  and  coach-house  used  with  the  dwel- 
ling-house. Thete  was  no  internal  communication  between 
the  workshops  and  the  dwelling-house,  *nor  were  [  *335  ] 
they  surrounded  by  any  external  fence.  A  court  yard  and 
garden  belonging  to  the  dwelling-house,  lay  behind  the  house 
and  the  workshops.  There  were  two  entrances  into  this 
range  of  workshops;  one  by  a  door  opening  into  the  street, 
and  another  by  an  opposite  door  opening  into  the  court  yard. 
The  street  door  of  this  ran^^e  was  opened  by  a  pick-lock  key, 
and  the  goods  stolen  from  one  of  the  workshops. 

The  question  for  the  opinion  of  the  judges,  was  whether 
these  workshops  could  be  considered  as  parcel  of  the  dwell- 
ing-house. 

In  Easter  term,  1817,  this  case  was  considered  by  the 
judges;  and  they  were  unanimously  of  opinion,  that  the  work- 
shops were  parcel  of  the  dwelling-house,  and  that  the  convic- 
tion was  right. 


Rex  r.  Thomas  Fumeaux. 

An  indictment  for  embenling  oa^ht  to  set  oot  specifically  some  article  of  the  property  em- 

beszled  and  the  evideoce  should  support  that  statement. 

THE  prisoner  was  tried  before  John  Silvester,  Esq.,  Re- 
corder, at  the  Old  Bailey  sessions,  September  1816,  on  an 
indictment,  stating  that  he,  on  the  24th  August,  56  G.  3.  at 
the  parish  of  Saint  George,  was  servant  to  Henry  Smither, 
and  employed  and  entrusted  by  him  to  receive  money  for 
him;  and  being  such  servant  so  employed  and  entrusted  as 
aforesaid,  did  receive  the  sum  of  one  pound  eleven  shillings^ 
for  and  on  account  of  his  said  master,  and  having  so  received 
the  said  sum  of  money,  for  and  on  account  of  his  said  master, 
he  the  said  prisoner  fraudulently  and  feloniously  did  embezzle 
and  secrete  the  same  in  manner  and  form  aforesaid,  and  felo- 
niously did  steal,  take  and  carry  away,  from  his  said  master 
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and  employer,  the  said  sum  of  one  poand  eleven  shillings  of 
the  moneys  of  his  said  master,  for  whose  use  and  on  whose 
account  the  same  was  delivered  to  and  taken  into  the  posses* 
sion  of  him  the  said  prisoner,  being  such  servant  so  employed 
and  entrusted  aforesaid,  against  the  statute,  &c. 

There  was  a  second  count  in  the  indictment,  the  same  as 
the  first  only  stating  the  sum  embezzled,  to  have  been  received 
from  William  Meneke. 

It  appeared  in  evidence,  that,  on  the  25th  of  August,  1816, 
William  Meneke,  a  clerk  to  one  Henry  W.  Winton,  paid  to 
[  *336  ]  the  ^prisoner  one  pound  eleven  shillings,  on  account 
of  the  prisoner's  master  Henry  Smither;  but  it  did  not  appear 
whether  the  same  was  paid  by  a  one  pound  note  and  eleven 
shillings  in  silver,  or  by  two  notes  of  one  pound  each,  or  by 
a  two  pound  note,  and  the  change  given  by  the  prisoner.  It 
further  appeared,  that  the  prisoner  was  foreman  to  Smither, 
and  was  entrusted  to  collect  money  for  him;  and  that  he 
never  had  paid  or  accounted  for  the  money  so  received  of 
William  Meneke,  or  any  part  of  it. 

The  jury  found  the  prisoner  guilty. 

The  question  reserved  for  the  opinion  of  the  judges  was 
whether  the  property  received  was  properly  set  out  in  the  in- 
dictment, or  whether  it  ought  not  to  nave  been  specifically 
set  out. 

In  Trinity  term,  1817,  this  case  was  considered  by  all  the 
judges;  and  they  were  of  opinion  (Burrough  J.  disseniienie) 
that  the  indictment  ought  to  set  out  specifically,  at  least  some 
article  of  the  property  embezzled;  and  that  the  evidence 
should  support  that  statement.  The  judges  held  the  convic- 
tion wrong,  (a) 


Rex  t^.  Elizabeth  Cornwall. 

A  'woman  may  be  found  goWiy  of  concealment  within  the  53  6r.  3.  c.  58.  f.  3.,  thou^, 
from  appearances,  it  is  probable  the  child  waa  atill  born,  and  although  the  birtfa  wto  pro- 
bably known  to  an  accomplice. 

THE  prisoner  and  one  Diana  Thompson,  were  indicted 
for  the  murder  of  the  prisoner's  bastard  child.    The  prisoner 

(0)  See  Rex  «.  Cvnon^  ante,  303.   Rex  v.  Tyen,  Mich.  T.  1819,  jNwf. 
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was  tried  on  this  iDdictment  before  Mr*  Justice  Bayley,  at  the 
Old  Bailey  sessions,  in  the  year  1817. 

The  child  was  a  seven  months  child;  and  from  the  putrid 
state  in  which  it  was  found,  it  was  probably  still  bom. 

The  prisoner  was  charged  with  being  in  labor  very  shortly 
after  she  had  been  delivered;  but  she  said  she  was  not,  and 
Diana  Thompson  when  questioned,  immediately  after  the 
child^s  birth,  wholly  denied  it,  although  from  the  evidence  it 
was  clear  she  must  have  known  it. 

The  child  was  thrown  down  the  privy,  and  the  [  *337  ] 
prisoner  admitted  that  she  threw  it  there. 

The  learned  judge  thought  the  act  of  throwing  the  child 
down  the  privy  evidence  of  an  end^vor  to  conceal  the  birth, 
within  the  43  G.  3.  c.  58.  s.  3.  (a),  and  left  it  to  the  jury, 
who  found  the  prisoner  guilty  of  the  endeavor  to  conceal. 
But  this  being  a  case  in  which  the  probability  was  that 
the  child  was  still  born,  and  it  being  possible  that  Diana 
Thompson  might  have  been  privy  to  the  child's  birth,  the 
learned  judge  doubted  whether  this  statute  applied,  and  there- 
fore saved  the  question  for  the  consideration  of  the  judges. 

In  Trinity  term  1817,  this  case  was  considered  by  all  the 
judffes,  when  they  were  unanimously  of  opinion,  that  the  act 
of  throwing  the  child  down  the  privy,  was  evidence  of  an  en- 
deavor to  conceal  the  birth  of  the  child,  and  that  the  convic- 
tion was  right. 

(a)  Which  leGtioii,  after  recitine  that  doabtft  hail  been  entertained  respecting  the  tme 
eense  and  meaning  of  the  31  Joe.  1.  c.  97.,  intitoled,  an  act  to  prevent  the  deetroying  and 
marthering  of  bastard  children;  and  also  the  Irish  act,  6  iifin^  intituled,  an  act  to  prevent 
the  destroying  and  marthering  of  bastard  children,  and  the  same  have  been  fonnd  in  son- 
dry  cases  dimcalt  and  inconvenient  to  be  put  in  practice;  for  remedy  whereof  it  enacts. 
That  the  two  several  acts,  and  every  thing  therein  contained,  shali  be  and  tlie  same  are 
hereby  repealed;  and  that  the  trial  in  England  and  Ireland  respectively,  of  women  charged 
with  the  murder  of  any  iwue  of  their  bodicB,  male  or  female,  which,  being  born  alive, 
would,  by  law,  be  bastards,  sliall  proceed  and  be  governed  by  soeh  and  the  like  rales  of 
evidence  and  of  presamption  as  are  by  law  used  and  allowed  to  take  place  in  respect  to 
other  trials  for  murder,  and  as  if  the  said  two  several  acts  had  never  been  made. 
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Rex  V.  Jolin  Brazier,  the  younger. 

If  a  bag  of  wheat  i»  delivered  to  a  warehoose-inan  (or  safe  coftodj,  and  he  takea  aS  the 

wheat  oat  of  th6  bof  and  dis|)oiee  of  it,  it  k  haway, 

THE  prisoner  was  tried  before  Mr.  Justice  Holroyd,  at  the 
Summer  assizes  for  the  town  of  Nottingham  in  the  year 
1817,  on  an  indictment  for  stealing  fifteen  bushels  of  wheat, 
of  the  goods  and  chattels  of  Thomas  Neale. 

[  *338  ]  ^Thomas  Neale,  a  fanner,  sent  forty  bags  con- 
taining twenty  quarters  of  his  wheat  to  the  prisoner,  who 
was  a  wharfinger  and  warehouseman  in  the  town  of  Not- 
tingham, and  who  received  the  same  into  his  waiehoose 
there,  for  safe  custody  for  the  said  Thomas  Neale.  The 
wheat  was  to  lie  there  until  sold  by  the  prosecutor;  the 
prisoner  had  no  authority  to  seH  it.  It  was  proved  that 
KecJe  did  not  give  any  authority  to  the  prisoner  to  make 
any  alteration  in  the  wheat,  or  to  open  the  bags  in  ord^  to 
show  them,  or  for  any  other  purpose. 

While  the  wheat  thus  remained  in  the  prisoner's  warehouse 
for  safe  custody,  and  was  the  fNX>perty  of  Neale,  the  prir 
soner's  servant  by  the  prisoner's  order  took  eight  of  the  bags, 
containing  four  quarters  of  the  above  wheat  from  the  rest, 
and  shooting  the  wheat  out  of  the  bags  upon  the  warehouse 
floor,  mixed  it  with  four  bags  of  different  wheat,  of  an  infe- 
rior quality  and  value.  When  so  mixed,  the  whole  was^  by 
the  prisoner's  order,  put  into  twelve  other  bags,  and  after^ 
wards  sent  away  and  disposed  of  by  him  for  his  own  benefit. 
Afterward  by  the  prisoner's  orders  the  above  four  quarters 
of  Neale's  wheat  were  replaced  with  an  equal  quantity  of  the 
prisoner's  wheat,  of  very  inferior  quality  and  value,  by  mix- 
mg  the  same  with  two  quarters  of  the  residue  of  Neale's 
wheat,  and  replacing  the  same  when  so  mixed  in  the  bags 
from  whence  the  four  quarters  of  Neale's  wheat  had  been 
removed  as  before  mentioned.  Another  part  of  Neale^s 
wheat  was  in  like  manner  fraudulently  removed,  mixed,  and 
re[daced  by  the  prisoner's  orders;  and  sixteen  of  the  above 
bags,  containing  eight  quarters  of  the  wheat  so  mixed  as  be- 


8MiTa^6  CASS,  1817.  338 

fore  stated,  were  afterwards  delivered  by  the  prisoner  to  the 
vendee  of  Thomas  Neale,  as  being  part  of  the  wheat  depo- 
sited by  Neale  in  the  prisoner's  warehouse. 

It  did  not  appear  that  there  was  any  severing  of  part  of 
the  wheat  in  any  one  bag,  /ram  the  residue  of  the  wheat  in 
the  same  bag,  with  intent  to  steal  or  embezzle  that  part  only 
that  was  so  severed,  and  not  the  residue  in  the  same  bag 
from  which  it  was  so  severed. 

The  jury  being  of  opinion  that  the  facts  above  stated  were 
proved,  found  the  prisoner  guilty  of  larceny;  but  the  learned 
judge  respited  the  judgment,  and  reserved  the  point  for  the 
consideration  of  the  judges* 

In  Michaelmas  term,  1817,  eleven  of  the  judges  met" and 
^considered  this  case;  they  were  unanimously  of  [  *339  ] 
opinion^  that  the  conviction  was  right,  that  the  taking  the 
whole  of  the  wheat  out  of  any  one  bag  was  no  less  a  larceny 
than  if  the  prisoner  had  severed  a  part  from  the  residue  of 
the  wheat  in  the  same  bag,  and  Had  taken  onlv  that  part, 
leaving  the  remainder  of  the  wheat  in  the  bag.  (a) 


Rex  t^.  Charles  Smith. 

A  depMition  of  the  deeeued  held  admiisiUe  in  a  cam  of  murder,  altliough  taken  when  the 
priaoner  .waa  charged  with  another  offi)nce,  and  although  the  greater  part  of  it  had  heen 
reduced  into  writing  during  hii  abaenoe,  it  appearing  that  the  deceased  waa  afterwards 
re-sworn  in  the  prisoner's  presence,  the  deposition  then  read  oifcr  and  stated  bj  the  d» 
ceased  to  be  correct;  and  the  prisoner  aaked  whether  he  had  any  questions  to  put  8.  C 
2  Starkie*s  N.  P.  C.  30a 

THE  prisoner  was  tried  and  convicted  before  Lord  Chief 
Baron  Richards,  at  the  summer  assizes  for  the  town  of  New- 
castle-upon-Tyne,  in  the  year  1817,  of  the  murder  of  Charles 
Stewart  on  the  night  of  the  3d  of  September,  1816. 

The  only  question  which  the  learned  Chief  Baron  thought 
it  necessary  to  submit  for  the  consideration  of  the  judges  was, 
whether  the  deposition  afler-mcntioned  ought  to  have  been 
admitted  in  evidence.  If  it  was  properly  admitted,  it  was 
conclusive  as  to  the  guilt  of  the  prisoner. 

(a)  Vide  9  East,  P.  C  895, 8, 7,  and  &    Spear*B  Case,  3  East,  P.  C  568. 
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The  prisoner  it  appeared  had  been  brought  before  two 
magistrates  on  the  4tn  of  September,  1816,  upon  a  charge  of 
an  assault  upon  the  deceased,  and  also  upon  a  charge  of  rob- 
bing a  manufactory,  which  the  deceased  had  been  cmfdoyed 
to  guard. 

The  clerk  of  the  magistl^ates  produced  the  deposition  of 
the  deceased  taken  before  the  magistrates  at  the  time  the 
above  mentioned  complaints  were  preferred,  and  then  reduced 
into  writing  by  the  witness  who  produced  it.  It  appeared 
the  oath  was  administered  to  the  deceased  before  any  part 
of  his  evidence  was  reduced  into  writing. 

The  prisoner  was  not  present  when  the  examination  com- 
menced, but  was  brought  into  the  room  before  it  was  finished, 
and  before  the  three  last  lines  of  the  deposition  were  taken 
down.  The  prisoner  was  informed,  that  the  magistrates  were 
taking  the  examination  of  the  deceased,  and  he  was  desired 
to  attend.  The  oath  was  again  administered  to  the  deceased 
[  *340  ]  in  the  prisoner's  *presence,  and  the  whole  of  what 
had  been  written  down  from  the  mouth  of  the  deceased  was, 
in  the  presence  and  hearing  of  the  deceased,  read  over  to  the 
prisoner  very  distinctly  and  slowly.  After  this  was  done  the 
deceased  was  asked  in  the  presence  and  hearing  of  the  pri- 
soner, whether  what  had  been  written  was  true,  and  what  he 
meant  to  say;  and  the  deceased  answered  that  it  was  per- 
fectly correct.  The  magistrates  then  proceeded  to  examine 
the  deceased  further,  in  the  presence  and  hearing  of  the  pri- 
soner, when  the  deceased  stated  what  was  contained  in  the 
three  last  lines  of  the  deposition.  During  the  whole  of  the 
examination  the  deceased  appeared  perfectly  collected. 

After  *this,  the  prisoner  was  asked  whether  he  chose  to  put 
any  questions  to  the  deceased;  he  did  not  ask  any  question, 
but  only  said,  "  God  forgive  you,  Charles."  The  deceased 
then  signed  the  deposition  in  the  presence  of  the  magistrates 
and  the  prisoner,  and  after  he  had  signed,  the  magistrates 
signed  it  in  the  presence  of  the  deceased  and  the  prisoner. 

Alderson,  on  behalf  of  the  prisoner,  objected  to  the  admis- 
sibility of  this  deposition  in  evidence. 

First,  Because  the  prisoner  did  not  hear  the  questions  put, 
or  the  answers  given,  or  see  the  manner  in  which  the  answers 
were  given,  except  as  to  the  list  three  lines;  and  therefore  he 
contended,  the  case  was  not  brought  within  the  statutes  1  & 
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2  P.  &  M.  c.  13.  (a)  and  2  &  3  P.  &.  M.  c.  10.  (6)  which  made 
depositions  evidence  in  any  case,  (c) 

•Secondly,  Because  under  these  statutes,  the  [  •341  ] 
examination  is  confined  to  the  offence  with  which  the  de* 
fendant  is  charged  at  the  time.  Here  the  defendant  was 
charged  with  an  assault  and  robbery;  the  deposition,  if  pro- 
perly taken,  might  have  been  applied  to  an  indictment  for 
the  assault  or  robbery;  but  could  not  apply  to  murder,  the 
offence*  here  inquired  into;  for  no  murder  had  taken  place 
when  the  deposition  was  taken. 

The  learned  judge  overruled  these  objections,  and  admit- 
ted the  deposition  to  be  read  in  evidence;  and  the  jury  found 
the  prisoner  guilty,  but  the  learned  judge  reserved  the  case 
for  the  consideration  of  the  judges. 

In  Michaelmas  term,  1817,  eleven  of  the  judges  met,  and 
considered  this  case,  (Gibbs  C.  J.,  being  absent).  Ten  of  the 
learned  judges  thought  the  conviction  right;  and  that  the  de- 
position had  been  properly  received  in  evidence.  Abbott  J., 
thought  the  evidence  ought  not  to  have  been  received.  Dal- 
las J.,  Graham  B.,  Richards  C.  B.,  and  Lord  Ellenbourougb, 
stated  that  they  should  have  doubted  the  admissibility  of  the 
evidence,  but  for  the  case  of  Rex  v.  Radbourne,  1  Leach,  C. 
C.  457. 

(«)  The  foarth  §€€tUm  enactii,  That  the  justices  of  the  peace,  when  a  prisoner  is  brought 
before  them  for  any  manslaughter  or  felony,  before  any  bailment  or  mainprize,  shall  take 
the  examination  of  the  said  prisoner  and  the  information  of  them  that  bring  him,  of  the  fact 
and  circuDistances  thereof}  and  the  ssme,  or  as  mach  thereof  as  shall  be  material  to  prove 
the  felony,  shall  be  pot  in  writing,  before  they  make  the  same  bailment,  which  said  exami* 
nation,  together  with  the  said  bailment,  the  said  justices  shall  certify  at  the  next  general 
gaol  delivery  to  be  holden  within  the  limits  of  their  commission. 

(6)  The  S  &  3  P.  &  M.  £.  10.  afler  reciting  the  above  act  of  1  &  3  P.  &  M.  e.  13.  enacts, 
that  ffroro  henceforth  such  justices  before  whom  any  person  shall  be  brought  for  manslaughter 
or  felony,  or  for  suspicion  thereof,  before  he  shall  commit  or  send  such  prisoner  to  ward, 
shall  take  the  examination  of  such  prisoner,  and  information  of  tho^e  tiiat  bring  him  of  the 
fact  and  circumstance  thereof,  and  the  same,  or  as  much  thereof  as  shall  lie  material  to 
prove  the  felonv,  shall  be  put  in  writing  within  two  days  after  the  said  examination. 

(e)  It  should  be  observed,  **  that  these  statutes  seemed  to  have  been  passed  without  any 
direct  intention  of  the  legislature  to  use  the  examinations  and  depositions  as  evidence 
upon  the  trials  of  felons.**  See  Mr,  Starkie's  excellent  note  on  Rex  v.  Smith,  2  Stark.  N, 
P.  C.  211.*  Also  Starkie  on  Evidence,  Part  IV.  p.  486.  See  also  Rex  v.  Paine,  5  Mod« 
163. 

•  Eng.  Com.  Law  Repe.  iii.  318, 
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Eex  V.  William  Bailey  and  another. 

BurgUry.    Introdaoing  the  hand  betwoei)  the  glass  of  an  outer  window  and  on  Inner 

abutter  is  a  soffictent  entrj  to  constitute  burglary. 

THE  prisoners  were  tried  and  convicted  before  Mr.  Justice 
Park,  in  the  year  1817,  on  an  indictment  for  burglary. 

It  appeared  in  evidence,  that  a  sash  window  belonging  to 
the  dwelling-house^  was  fastened  in  the  usual  way  by  a  latcb, 
from  the  bottom  of  the  upper  sash  to  the  top  of  the  lower 
one;  and  that  there  were  inside  shutters,  which  were  fastened. 
One  of  the  prisoners  broke  a  pane  of  glass  in  the  upper  sash 
[  ^342  ]  ot  this  ^window,  and  introduced  his  hand  within, 
with  the  intention  to  undo  the  latch  by  which  the  window 
was  fastened.  While  he  was  cutting  a  hole  in  the  shutter 
with  a  centre^bit,  and  before  he  had  undone  the  latch  of  the 
window,  he  was  seized. 

The  point  reserved  for  the  consideration  c^the  judges  wasy 
whether  the  introduction  of  the  hand^  between  the  window  and 
the  shutter  to  undo  the  window  latch,  was  a  sufficient  entry. 

In  Hilary  term,  1818,  this  case  was  taken  into  considera* 
tion  by  nine  of  the  judges,  (Gibbs  C.  J.,  Bayley  and  Dallas 
Js.,  being  absent),  when  tliey  were,  of  opinion,  that  there  was 
a  sufficient  entry  to  constitute  a  burglary,  and  that  the  con- 
viction was  right,  (a) 


Rex  V.  Thomas  Buttery  and  Timothy  Macnamarra. 

On  an  indictment  for  forging  a  will,  probate  of  that  will  unrepealed  is  not  conclusive  eTi- 

dence  of  its  validity,  so  as  to  be  a  bar  to  the  prosecution. 

THE  prisoners  were  tried  and  convicted  before  Mr.  Baron 
Garrow,  at  the  Old  Bailey  sessions,  December,  1817,  on  an 
indictment  for  forging  the  will  of  Benjamin  Man. 

(a)  Vide  Gibbon's  ease,  2  East,  P.  C.  Foat  107, 108.  1  Hale,  553.  555.  1  Anderson,  114, 
115.  1  Hawk,  e,  17.  a.  11.  Rex  v.  Brioe,  East  T.  1821,  po$L  Rez  «.  Davia,  HiL  T,  1833, 
po9t.    Hughes's  ease,  1  Leaob,  C.  C.  406.  S.  C.  2  East,  F.  C.  491. 
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In  the  course  of  the  prosecutor's  evidence,  the  probate  of 
the  wilt,  under  the  seal  of  the  Ecclesiastical  Court,  was  pro* 
duced. 

Alley  for  the  prisoners  contended,  that  this  unrevoked,  was 
a  judgment,  and  conclusive  evidence  of  the  validity  of  the 
will,  and  relied  on  Rex  v.  Vincent,  1  Str.  4&1. 

Garrow  B.  overruled  the  objection,  but  reserved  the  point 
for  the  consideration  of  the  juagcs. 

In  Hilary  term,  1818,  nine  of  the  judges  met  and  consi- 
dered this  case.  They  were  unanimously  of  opinion,  that 
the  *objection  taken  by  the  prisoners'  counsel  was  [  *343  ] 
properly  overruled,  and  that  the  conviction  was  right,  (a) 


Rex  t^.  Charles   Gogerly,  William  Gogerly,  and  John 

Whitford. 

PriTatelj  stealing  in  a  shop  &c.  If  seTenI  are  acting  together,  some  in  the  shop,  Ace  and 
some  out,  and  the  property  is  stolen  bj  the  hands  of  one  of  those  who  are  in  the  shop, 
those  who  are  on  the  outside  are  equally  gniltv  as  prineipals«  and  equally  dqpriTed  of 
clergy.    But  as  to  clergy,  see  now  i.  G.  4.  e.  53. 

THE  prisoners  were  tried  and  convicted  before  Mr.  Justice 
Bayley  (present  Mr.  Baron  Garrow,)  at  the  Old  Bailey  ses- 
sions, December,  1817,  of  privately  stealing  in  the  shop  of 
Thomas  Bowell,  to  the  value  of  five  shillings. 

William  Gogerly  and  Whitford  were  alone  in  the  shop,  and 
Charles  Gogerly  was  on  the  outside  to  co-operate. 

It  was  urged  for  the  latter  prisoner,  that  as  he  was  not  in 
the  shop,  he  was  not  liable  to  be  convicted;  and  Jonathan 
Wild's  case,  1  Leach,  C.  C.  17.  was  cited  as  an  authority. 

Both  the  learned  judges  thought,  as  the  prisoner  Charles 
Gogerly  was  within  distance  to  assist,  and  was  out  for  the  pur- 
pose of  assisting,  he  was  a  principal  with  the  other  two;  he 
was  accordingly  found  guilty,  but  the  point  was  saved  for  the 
consideration  of  the  judges. 

(a)  In  Rez  e.  Gibson,  Lancaster  assises,  18Q3,  coram  Lord  Ellenboroash,  MS.  Jud.  on 
an  indictment  for  femng  a  will,  a  probate  of  the  will  onropealed  was  put  in  and  relied  on 
as  a  bar,  and  Rez  «.  Vincent,  1  Str.  481.  was  cited  as  an  authority;  bat  Lord  Ellenboroagh 
held  that  case  not  law,  and  tlie  prisoner  wis  convicted  and  ezecated* 
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Mr.  Jqstice  Bayley  stated  in  the  case  reservedi  that  the 
objection  seemed  to  him  to  tarn  upon  the  question,  whether  a 
person  not  in  the  shop,  though  a  principal  in  the  second  de- 
gree, was  deprived  of  his  clergy  by  10  o^  11  W.3.  c.  23,;  and 
if  not,  whether  he  could  be  convicted  of  a  clergyable  felony, 
where  he  was  charged  with  others  as  a  principal,  and  the 
others  were  found  guiliy  of  the  offence  from  which  clergy  is 
ousted,  (b) 

The  indictment  charged  the  three  prisoners  as  principals  in 
the  first  degree,  with  privately  stealing  in  the  shop. 

[  *344  ]  *In  Hilary  term,  1$18,  nine  of  the  judges  met  and 
considered  this  case,  they  were  unanimously  of  opinion,  that 
the  conviction  of  the  prisoner  Charles  Grogerly  was  right.  The 
judges  thought  him  equally  guilty  as  a  principal,  and  equally 
deprived  of  clergy  with  the  other  prisoners,  (a) 


Rex  V.  Joseph  Hempstead  and  Joseph  Hudson. 

On  an  indictment  against  two,  char|fing  them  with  a  joint  ofience,  either  may  bo  found 
guilty;  bat  they  cannot  be  found  gilty  separately  of  aeparate  parts  of  the  charge.     If 
they  are  found  guilty  separately,  upon  a  pojdon  or  nelU  prosequi  as  to  the  one  who  stamis 
,  seoond  upon  the  verdict,  judgment  may  be  given  againt  the  other. 

THE  prisoners  were  tried  before  John  Silvester,  Esq.,  Re- 
corder, at  the  Old  Bailey  sessions,  February  1818,  on  an  in- 
dictment for  stealing  on  the  18th  January,  1818,  at  Saint 
Catherine  Cree  Church,  twenty  seven  penknives,  value  six 

Sounds  ten  shillings,  the  property  of  Joseph  Newell  and  Joseph 
turch,  in  the  dwelling-house  of  Joseph  Burch. 
There  was  a  second  count  in  the  indictment,  charging  the 
dwelling-house  to  be  the  dwelling-house  of  Joseph  Newell  and 
Joseph  Burch. 

It  appeared  in  evidence  that  Newell  and  Burch  were  in 
partnership  as  wholesale  stationers,  in  Jewry  Street,  Saint 
Catherine  Cree  Church,  in  the  city  of  London,  and  that 
Burch  resided  in  the  house.    The  two  prisoners  were  in  their 

(6)  Vide  FosL  356. 

{a)  By  4  G.  4.  c.  53.  so  much  of  the  10  &,  11  W.  3.  c«  33.  as  take*  awaj  clergy  ia  re- 
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employ  as  porters,  but  did  not  live  in  the  house.  On  the  18th 
of  January,  1818,  about  eight  oVIock  in  the  evening,  being 
the  time  the  prisoners  usually  left,  they  were  stopped  before 
they  left  the  house  and  searched  by  two  officers;  and  on  the 

frisoncr  Hempstead  were  found  twenty  five  penknives  and  on 
ludson  two,  which  the  prisoners  acknowledged  were  the  pro* 
perty  of  Newell  and  Burch.  The  property  found  upon  Hemp« 
stead  was  worth  six  pounds,  and  that  found  upon  Hudson  was 
worth  ten  shillings. 

It  appeared  that  the  prisoners  worked  in  the  same  room  to- 
gether, but  there  was  nothing  to  show  that  the  articles  were 
not  taken  by  the  prisoners  at  different  times,  and  unknown  to 
each  *other.  They  had  both  been  home  in  the  [  *345  ] 
course  of  the  day,  but  the  property  was  found  upon  them  afl 
at  one  time. 

The  jury  were  of  opinion,  that  although  the  prisoners  were 
in  the  same  room  together,  there  was  not  sufficient  evidence 
to  prove  that  they  acted  together;  and  they  therefore  found 
Hempstead  guilty  of  stealing  to  the  value  of  six  pounds,  and 
Hudson  guilty  of  stealing  to  the  value  of  ten  shillings. 

The  prisoners  being  indicted  for  a  capital  offence,  and  the 
jury  having,  by  their  verdict,  found  them  guilty  of  two  dif* 
ferent  felonies,  the  one  a  capital  offence,  the  other  only  simple 
larceny,  by  which  the  prisoners  would  be  subject  to  two  dis* 
tinct  judgments,  the  one  for  a  capital  ofience,  the  other  fot 
simple  larceny,  the  Recorder  reserved  the  following  question 
for  the  opinion  of  the  judges. 

Whether  sentence  of  death  could  be  passed  upon  the  one 
capitally  convicted— or  whether  the  verdict  of  the  jury  was 
not  virtually  an  acquittal  of  both? 

Hudson  was  afterwards  triisd  on  another  indictment,  con- 
victed and  sentenced  to  be  transported. 

In  Hilary  term,  1818,  this  case  was  considered  by  the 
judges;  they  were  of  opinion,  that  judgment  could  not  be 
given  against  both  the  prisoners;  but  that  on  a  pardon  being 
granted  or  a  nolle  prosequi  entered  as  to  Hudson,  judgment 
might  be  given  against  Hempstead,  (a) 

(a)  See  Rez  v.  Bolterworth,  Mich.  T.  1823,  jpoaC 

44 
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Rex  V.  Ann  Tye. 

Indictment  for  murder.    If  the  death  proceeds  from  saflTocation,  from  the  ■welling  Qp  of 
the  panuge  of  the  throat,  and  loch  iweUiDg  proceeds  from  wounds  oocasiooed  by  forcing 
something  into  the  throat;  it  will  be  sufficient  to  state  in  the  indictment  that  the  thinn 
were  forced  into  the  throat,  and  the  person  thereby  suffocated;  the  process  immediatery 
causing  the  suffocation,  viz.  the  swelling  noed  not  be  stated. 

THE  prisoner  was  tried  before  Mr.  Justice  Burrough  at 
the  Lent  assizes  for  the  county  of  Gloucester  in  the  year 
1818,  for  the  murder  of  her  female  bastard  chi\d. 

The  indictment  stated  that  the  prisoner  on  the  15tb  De- 
cember, 1817,  being  big  with  a  female  child,  on  that  day 
[  *346  ]  did  bring  forth  *the  said  chnd  alive,  which  child  being 
so  born  alive,  by  the  laws  of  this  realm,  was  a  bastard;  that 
the  prisoner  as  soon  as  the  child  was  born,  with  force  and 
arms,  in  and  upon  the  said  child,  feloniously,  wilfully,  and  of 
her  malice  aforethought  did  make,  an  assault,  and  both  her 
hands  about  the  neck  and  throat  of  the  said  child,  feloniously 
wilfully,  and  of  her  malice  aforethought  did  fix  and  fasten,  and 
did  also  feloniously,  wilfully,  and  of  her  malice  aforethought 
force  and  thrust  divers  large  quantities  of  moss  and  dirt  into  the 
mouthy  nose  and  throat  of  the  said  child^  with  both  the  hands  of 
her  the  said  Ann;  and  the  child  with  both  the  hands  of  her 
the  said  Ann^  so  fixed  and  fastened  about  the  neck  and  throat 
of  the  said  child,  and  also  by  the  forcing  and  thrusting  the 
said  moss  and  dirt  into  the  mouth,  nose  and  throat  of  the 
said  child  as  aforesaid,  u>as  then  and  there  choked^  suffocated 
and  strangled;  and  also  that  she  the  said  Ann  did  then  and 
there  feloniously,  wilfully,  and  of  her  malice  aforethought, 
put,  place  and  leave  the  said  child  exposed  in  the  open  air, 
to  the  cold  and  inclemency  of  the  weather  there,  for  a  long 
space  of  time,  to  wit,  for  two  hours  then  next,  as  well  of 
which  said  choking^  suffocating^  strangling^  as  of  puttings 
placing  and  leaving  the  said  child  so  exposed^  in  the  open  air 
as  aforesaid,  by  the  said  Ann,  in  manner  and  form  aforesaid, 
the  said  child  on  the  day  and  year,  and  at  the  parish  afore- 
said, in  the  county  aforesaid,  for  a  long  space  oi  time,  to  wit^ 
for  five  hours  then  next,  did  languish,  and  languishing  did 
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live,  and  afterwards,  to  wit,  on  the  same  day  and  year,  and 
at  the  parish  aforesaid,  in  the  county  aforesaid,  the  said  child 
of  the  said  strangling^  sufomting  and  choking^  and  leaving  so 
exposed^  as  aforesaid,  did  die;  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  Ann  Tye,  her 
the  said  child  then  and  there  in  manner  and  form  aforesaid, 
feloniously,  wilfully  and  of  her  malice  aforethought,  did  kill 
and  murther  against  the  peace  of  our  said  lord  the  King,  his 
crown  and  dignity. 

The  second  count  stated,  that  the  prisoner  made  an  assault 
on  the  said  child,  and  with  both  her  hands  about  the  neck 
and  throat  fixed  and  fastened,  did  choke  and  strangle  the  said 
child. 

The  third  count  stated,  that  the  prisoner  made  an  assault 
on  the  said  child,  and  did  force  and  thrust  divers  large  quan- 
tities of  moss  and  dirt  into  the  mouth,  nose  and  throat  of 
the  said  *child,  by  means  whereof  the  said  child  [  ''^347  ] 
was  choked  and  suffocated. 

The  fourth  count  stated,  that  the  prisoner  assaulted  the 
said  child,  and  did  put,  place  and  leave  it  in  the  open  air  to 
the  cold  and  inclemency  of  the  weather,  of  which  U  died. 

The  fifth  count  stated  the  child  to  be  one  Phebe  Tye,  an 
infant  of  tender  age,  to  wit,  of  the  age  of  one  day  or  there- 
abouts, and  stated  the  assault  and  other  matters  as  in  the 
first  count. 

It  appeared  that  the  prisoner  was  delivered  of  the  child 
mentioned  in  the  indictment,  about  ten  o'clock  on  the  15th  of 
December,  1817,  in  a  field.  The  child  was  seen  there  alive, 
lying  on  the  ground  near  the  prisoner,  and  was  heard  to  cry. 
A  witness,  who  saw  the  prisoner  in  this  condition,  sent  some 
women  to  assist  her,  but  when  they  came  to  the  field  the  pri« 
soner  was  not  to  be  found.  After  about  an  hour's  search  the 
prisoner  was  discovered  in  a  wood,  and,  on  being  asked 
where  the  child  was,  she  persisted  in  saying  she  had  no  child. 
The  prisoner  was  taken  home  and  put  to  bed.  Search  was 
then  made  in  the  wood  for  the  child;  the  witnesses  found  a 
heap  covered  with  moss;  on  removing  some  of  the  moss 
was  discovered  a  cloth  cloak,  which  proved  to  be  the  priso- 
ner's, In  the  cloak  were  two  aprons,  one  within  the  other, 
and  in  the  inner  apron  was  found  a  female  child;  the  child 
did  not  move,  but  its  stomach  was  found  to  be  warm.  There 
was  moss  in  its  mouth,  crammed  in  exceedingly  hard,  and  a 
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little  moss  was  hanging  out  of  its  rooqth.  When  the  mosB 
%vas  removed  from  the  child's  moutli,  which  was  quite  filled 
with  it,  the  child  appeared  relieved  and  moved.  On  taking 
out  the  moss  from  the  child^'s  throat,  it  was  discovered  to  be 
bloody. 

The  child  was  then  taken  to  the  house  where  the  prisoner 
lived;  it  was  cleaned  and  examined.  The  witnesses  stated 
that  the  child  did  not  appear  to  breathe  through  its  mouthy 
but  that  they  perceived  some  breath  to  proceed  from  the 
nostrils.  In  about  three  quarters  of  an  hour  afterwards, 
some  oil  and  rum  were  administered  to  the  child,  but  it  could 
not  swallow,  but  made  a  noise  as  if  about  to  cry,  and  blood 
came  out  of  its  mouth  and  left  ear.  The  oil  and  rum  were 
administered  two  or  three  times.  None  of  the  oil  and  rum 
passed  down  the  child's  throat.  The  child  died  about  six 
o'clock  in  the  evening.  The  child  had  three  scratches  on  the 
[  *348  ]  left  side  between  the  ear  and  the  *shoulder,  about 
the  middle  of  the  neck,  which  appeared  to  have  been  done 
by  finger  nails. 

A  surgeon,  who  examined  the  chikl's  body  on  the  17th  of 
December,  said,  that  from  the  state  of  the  face,  neck  and 
mouth  of  the  child;  and  from  the  appearance  of  the  moss, 
and  from  the  account  given  by  the  witnesses  of  the  state,  &c. 
in  which  the  child  was  found,  he  was  fuUy  convinced  that 
partial  sufifocation  was  produced.  At  the  time  he  saw  the 
child,  there  was  a  suffusion  of  blood  in  the  face;  and  if  that 
which  caused  the  partial  suffocation  had  been  removed,  and 
there  had  been  nothing  else  in  the  case,  the  child  would  have 
lived.  The  surgeon  stated,  that,  on  a  subsequent  examina* 
tion  to  the  one  abovementioned,  he  explored  the  internal 
parts  of  the  throat  completely,  it  was  evidently  in  a  state  of 
mash,  as  if  something  had  been  forcibly  applied  to  it,  and 
had  no  doubt  that  if  the  child  bad  not  been  found  so  soon  by 
a  quarter  or  half  an  hour,  that  the  moss  alone  would  have 
occasioned  its  death.  Independent  of  the  moss,  the  state  of 
the  throat  was  such  that  the  child  must  have  died.  The  sur- 
geon said,  that,  in  his  opinion,  the  child  did  not  die  immedi- 
ately  of  the  moss,  but  that  from  the  effect  of  the  moss  on 
the  throat  the  parts  were  so  much  injured  as  to  prevent 
its  suxdhwing  or  breathing.  He  thought  that  if  the  throat 
had  not  been  injured,  the  child  would  have  recovered.  The 
bruising  and  mashing  the  throat  caused  the  death  of  the  child 


TTB'a  CASB,  1818.  348 

6^  closing  the  passages;  the  left  tonsil  was  completely  mashed, 
and  the  the  throat  closed;  both  passages  were  closed,  and 
nothing  which  was  done  on  the  outside  of  the  neck  could 
have  produced  that  effect. 

Another  surgeon  who  had  also  seen  the  child,  considered 
that  it  died  of  strangulation;  that  the  pressure  of  the  moss 
on  the  vessels  of  the  throat  occasioned  strangulation,  and 
consequently  a  rupture  of  the  vessels. 

On  a  question  from  the  jury,  the  surgeon  said,  that  he  did 
not  consider  the  injury  done  to  the  throat,  could  have  been 
done  in  bringing  the  child  into  the  world,  or  by  taking  the 
moss  out  of  its  mouth. 

The  learned  judge  in  summing  up  the  evidence  to  the  jury, 
told  them,  that  it  was  clear  that  the  exposure  of  the  child  to 
the  air  did  not  contribute  to  its  death,  and  that  the  death  was 
not  occasioned  by  any  external  violence.  He  directed  the 
jury  if  *they  thought  the  prisoner  was  the  occasion  [  •349  ] 
of  the  death  of  the  child  by  stuffing  the  moss  into  its  mouth, 
and  thereby  choking,  suffocating  and  strangling  it,  or  by 
pressing  the  moss  so  hard  into  its  throat  as  to  mash  the  throat 
and  thereby  kill  it,  to  find  the  prisoner  guilty;  but  as  he  was 
not  quite  satisfied  that  the  indictment  was  properly  framed 
to  support  the  death  by  wounding  and  mashing  the  throat,  he 
desired  they  would,  if  they  found  the  prisoner  guilty  say^ 
what,  in  their  opinion,  was  the  cause  of  the  death. 

The  jury  found  the  prisoner  guilty,  and  said  that  the  death 
was  occasioned  by  the  injury  done  to  the  throat,  and  not  by 
suffocating,  or  strangling,  by  the  moss  being  put  into  its 
mouth. 

Sentence  was  passed  on  the  prisoner,  but  the  learned  judge 
respited  the  execution,  in  order  that  the  case  might  bo  sub* 
fnitted  to  the  opinion  of  the  judges. 

In  Easter  term  1818,  the  judges  met  to  consider  this  case; 
they  held,  that  as  the  primary  cause  of  the  suffocation  was 
the  forcing  the  moss  into  the  throat  of  the  child,  it  was  not 
necessary  to  state  in  the  indictment  the  intermediate  process, 
viz.  the  swelling  up  of  the  passage  of  the  throat  which  occa- 
sioned the  suffocation,  such  swelling  having  arisen  by  the 
forcing  the  moss  into  the  throat. 
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Rex  V.  John  Squire. 

Embezzlement  The  oveneen  of  a  township  employed  the  pritoner  •■  their  aocoantant 
and  treasarcr,  and  he  received  and  paid  all  the  money  receivable  or  payable  on  their 
account;  he  received  a  sum  and  embezzled  it:  Held,  that  he  was  a  clerk  and  eervtiit 
within  the  39  0. 3.  e.  85.   &  C.  2  SUrk.  N.  P.  C  24a* 

« 

THE  prisoner  was  tried  before  Mr.  Justice  Bayley,  at  the 
Lent  assizes  for  the  county  of  York,  in  the  year  1818.  On 
an  indictment  for  embezzling  fourteen  one  guinea  notes  re- 
ceived by  the  said  prisoner,  by  virtue  of  his  employment  as 
clerk  and  servant  to  eight  persons,  who  were  overseers  of 
the  township  of  Lieeds. 

It  appeared  in  evidence  that  the  prisoner  had  acted  for 
several  years  for  the  overseers  of  the  township,  of  Leeds,  at 
[  *350  ]  a  yearly  salary,  *under  the  name  of  their  accoun- 
tant and  treasurer;  and  as  such  had  received  and  paid  all  the 
money  receivable  or  payable  on  their  account,  and  had  ren- 
dered to  them  every  week  a  weekly  account  purporting  to  be 
an  account  of  whatever  he  had  received  or  paid  during  that 
period.  On  the  23d  June,  1817,  the  prisoner  received  the 
fourteen  notes  in  question  from  John  Senior,  being  money 
due  from  him  as  overseer  of  another  township,  for  money 
supplied  by  the  township  of  Leeds  to  a  pauper  in  Leeds  be- 
longing to  Senior^s  township;  the  prisoner  had  not  entered 
the  receipt  of  this  money  in  his  weekly  accounts.  It  also 
appeared  in  evidence  that  the  prisoner  had  omitted  other 
receipts  at  various  times,  to  an  amount  exceeding  1800/. 

The  learned  ludge  told  the  jury^  that  if  they  were  satisfied 
the  prisoner  intentionally  omitted  entering  this  receipt  of  the 
fourteen  notes  for  the  fraudulent  purpose  of  applying  the 
money  to  purposes  of  his  own,  and  that  he  had  so  applied  it, 
they  ought  to  find  him  guilty. 

The  jury  found  the  prisoner  guilty;  but  it  having  been  urged 
that  the  prisoner  was  not  such  a  clerk  or  servant  as  the  sta- 
tute contemplated,  the  learned  judge  saved  that  point  for  the 
consideration  of  the  judges. 

In  Easter  term,  1818,  the  judges  met  and  held  this  convic- 
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tion  right.    The  judges  were  of  opinion  that  the  prisoner 
was  a  clerk  and  servant  within  the  39  G.  3.  c.  85.  (a) 


Rex  V.  John  Searing. 

FerretB,  though  Uime  ind  saleable,  cannot  be  the  labject  of  larceny. 

THE  prisoned  was  tried  before  Mr.  Baron  Wood,  at  the 
Lent  assizes  for  Hertfordshire,  in  the  year  1818,  for  larceny, 
in  stealing  *^  five  live  tame  ferrets  confined  in  a  certain  hutch," 
of  the  price  of  fifteen  shillings,  the  property  of  Daniel 
Flower. 

The  jury  found  the  prisoner  guilty;  but  on  the  authority 
of  2  East,  P.  C.  614.,  where  it  is  said  that  ferrets  (among 
other  things)  are  considered  of  so  base  a  nature  that  no  lar- 
ceny can  be  committed  ^^of  them,  the  learned  judge  [  *351  ] 
respited  the  judgment  until  the  opinion  of  the  judges  could 
be  taken  thereon. 

It  appeared  in  evidence  that  ferrets  are  valuable  animals, 
and  those  in  question  were  sold  by  the  prisoners  for  nine 
shillings. 

In  Easter  term,  1818,  the  judges  met  and  considered  this 
case;  they  were  of  opinion  that  ferrets  (though  tame  and 
saleable)  could  not  be  the  subject  of  larceny,  and  that  the 
judgment  ought  to  be  arrested,  (a) 

(a)  Vide  Rex  «.  Tyera,  Mich.  T.  1819,  ooaf. 

(e)  See  1  Hale,  P.  C.  513.    1  Hawk.  c.  33.  a.  33.  6th  edit    3  loaL  103. 
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Bex  V*  Tannet. 

Indictment  on  57  O.  3.  c.  127.  «.  4  (6)  for  personating  tlie  name  of  a  teaman.  To  con- 
stitute this  offence,  a  person  entitled,  or  really  sappoced  to  be  entitled,  to  wares,  most 
be  personated;  personating  a  man  who  never  had  any  connection  with  the  ship  is  not 
an  ofifence  within  the  act.  When  there  never  was  sach  a  person  belonging  to  the  ship 
as  the  person  described  by  the  indictment  as  the  person  personated,  the  prisoner  can^ 
not  be  convicted,  though  there  was  a  person  belonging  to  the  ship  of  neariy  tlie  same 
name  whom  the  prisoner  meant  to  personate. 

THE  prisoner  was  tried  before  Mr.  Baron  Wood,  at  the 
Spring  assizes  for  the  county  of  Kent,  in  the  year  1818,  on 

t*352  ]  an  indictment  ''^charging  him,  with  wilfully  and 
nowingly,  personating  and  falsely  assuming,  the  name  and 
character  of  Peter  M'Cann,  a  person  entitled  to  prize  money 
for  and  in  respect  of  his  services  performed  on  board  of  a 
ship  of  His  Majesty,  called  the  Tremendous,  in  order  to  re- 
ceive such  prize  money,  with  intent  to  defraud  the  commis- 
sioners and  Governors  of  the  Royal  Hospital  for  seamen  at 
Greenwich,  against  the  form  of  the  statute  in  that  case  made 
and  provided. 

There  was  another  count  in  the  indictment  the  same  as 
the  above,  with  this  variance  only,  viz:  it  stated  Peter 
M^Cann  as  a  person  supposed  to  be  entUledj  &c.  and  for  ser- 
vices supposed  to  be  performed^  &:c. 

It  appeared  by  the  Tremendous  prize  list  and  the  muster 
book  of  the  Tremendous,  produced  by  the  proper  officers  of 

(6)  By  which  it  is  enacted.  That  in  order  to  bring  into  one  act  the  Beveml  pnyrtsicms 
made  for  the  prevention  fend  ponishment  of  the  crimes  of  personation  and  forgery  for  the 
purpose  of  obtaining  prize-money,  if  any  person  shall  willingly  or  knowingly  personate  or 
falsely  assame,  or  cause  ot  procure  any  other  person  to  personate  or  falsely  assume,  the 
Dame  or  character  of  any  commissioned  officer,  warrant  or  petty  officer,  or  seamen,  or  any 
oommissioned  or  non-commissioned  officer  of  marines,  or  marine,  or  any  other  persoa 
entitled  or  supposed  to  be  entitled  to  any  wages,  pay,  prize-money,  bounty-money,  pen^ 
sion  money,  or  other  allowances  of  money  for  w  in  respect  of  services  perrormed,  or  sup- 
posed to  liave  been  performed,  on  board  of  any  ship  or  vessel  of  His  Majesty,  or  the  wifo, 
widow,  executor,  or  administrator,  relation,  or  creditor  of  any  such  officer,  seaman,  or 
other  person  as  aforesaid,  in  order  to  receive  any  wages,  Slc  due  or  supposed  to  be  doe 
for  or  in  respect  of  the  services  of  any  such  officer,  seaman,  marine,  or  other  persoo*  as 
aforesaid,  performed  or  suppoeed  to  have  been  performed  on  board  of  any  ship,  dec.  or 
shall  falsely  make,  foitg<Q^  &c.,  or  cause  or  procure,  Slc  ,  or  willingly  act  or  assist  in  the 
fiilse  making,  Slq,  any  letter  of  attorney,  dec.  in  order  to  receive  or  enable  any  other  per- 
■on  to  receive  any  waffes,  dea  due  or  supposed  to  be  due  for  or  in  respect  of  any  such  ser- 
vice as  aforesaid,  performed  or  supposed  to  be  performed,  dtc,  with  intention  to  defraud 
any  person  or  persons,  body  or  hadies  politic  or  corporate  whatsoever;  every  person  so 
offending,  being  thereof  convicted,  shall  be  deemed  felons,  without  benefit  of  clergy. 
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Greenwich  Hospital,  that  there  was  a  person  of  the  name  of 
Peter  MXl^arn,  entitled  to  prize  money;  but  no  person  of  the 
name  of  Peter  AfCann. 

The  learned  judge  doubted,  whether  on  this  variance  in 
the  name  he  ou^ht  not  to  have  directed  an  acquittal;  and 
reserved  this  point  for  the  consideration  of  the  judges.  Ho 
desired  the  jury  to  say,  whether  the  prisoner  meant  to  per* 
sonate  Peter  M^Gam;  and  they  found  he  did,  and  returned  a 
verdict  of  guilty. 

The  judgment  was  respited,  to  take  the  opinion  of  the 
judges  on  the  point  reserved. 

In  Easter  term,  1818,  the  judges  met  and  considered  this 
case.  They  were  of  opinion,  that  the  ^  personating*'  must 
apply  to  some  person  who  bad  belongea  to  the  ship,  and 
that  the  indictment  must  charge  the  personating  of  some  such 
person;  as  that  was  not  the  case  here,  they  held  the  con  vie- 
ticm  wrong,  (a) 


*Rex  V.  Martha  Potts,  alias  Dangreen.  [  ^353  ]] 

IndietmeDt  od  57  0. 3.  e.  137.  «.  4.    AH  personB  aidinr  and  abetting  the  perionatiiijr  a ' 
•eaman  ar«  prineipak;  the  oflenoe  u  not  ooofined  to  ue  penon  ool/  who  penonatea  Uie 
aeamaii. 

1 
I 

THE  prisoner  was  tried  before  Mr.  Baron  Wood,  at  the 
Kent  spring  assizes,  1818,  on  an  indictment,  containing 
(among  others)  the  two  following  counts,  viz. 

The  first  count  charged,  that  Martha  Potts,  late  of,  &c.« 
single  woman,  otherwise  called  Martha  the  wife  of  Gustoflf 
Dangreen,  on  the  1st  of  May,  57  G.  3.  with  force  and  arms, 
at  the  parish,  &c.,  feloniously,  willingly,  .and  knowingly  did 
procure  one  John  Williams,  to  personate,  find  falsely  to  as* 
Bume  the  name  and  character  of  Thomas  Jacobs,  a  person 
entitled  to  a  certain  allowance  of  money,  for  services  done 
on  board  certain  ships  of  our  said  lord  the  king,  in  order  to 
receive  such  allowance  of  money,  due  and  payable  for  and 
on  account  of  the  services  of  the  said  ^Thomas  Jacobs  as 
aforesaid;  and  that  the  said  John  Williams  by  the  procure- 

(c)  Vide  Rex  •.  Martiii,  nfre,  934.    Rez  •.  CraiDp,  <vp«t  937. 
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ment  of  the  said  Martha  Potts,  otherwise  called  Martha  DaQp 
green  as  aforesaid,  then  and  there,  with  force  and  anira, 
feloniously,  willingly,  and  knowin^y,  did  p0rBonate,  wi 
fieilsely  assume  the  name  and  character  of  the  said  Thomas 
Jacobs,  a  person  entitled  to  a  certain  albwance  of  money, 
for  services  done  on  board  certain  ships  of  our  said  lord  the 
king^  in  order  to  receive  such  allowance  .of  money  due  and 
payable  for  and  on  account  of  the  services  of  the  said 
Thomas  Jacobs  as  aforesaid,  with  intent  to  defraud  the  com* 
missioners  and  governors  of  the  Royal  Hospital  for  seamen 
at  Greenwich,  in  the  county  of  Kent,  against  tlie  form  of  the 
statMe^  d^c,  against  the  peace,  &c« 

The  thirteenth  count  charged,  that  the  said  John  WilliamSt 
late  of,  &c.,  aftenif ards,  to  wit,  on  the  said  lat  of  May,  in  the 
year  aforesaid,  with  force  and  arms,  at  Greenwich  aforesaid, 
in  the  county  aforesaid,  feloniously,  willingly,  and  knowingly 
did  personate  and  falsely  assume  the  name  and  character  of 
one  Thomas  Jacobs,  a  person  entitled  to  a  certain  allowance 
of  money,  for  services  done  on  board  certain  ships  of  our 
said  lord  the  king,  in  order  to  receive  such  allowance  of 
money  due  and  payable  for  and  on  account  of  the  services 
[  *354  ]  of  the  said  Thomas  Jacobs  *as  aforesaid,  with 
-intent  to  defraud  the  commissioners  and  governors  of  the 
Royal  Hospital  for  seamen  at  Greenwich,  in  the  county  of 
Kent;  and  that  the  said  Martha  Potts,  otherwise  called  Martha 
Dangreen,  then  and  there,  to  wit,  at  the  time  of  committing 
the  felony  aforesaid,  with  force  and  arms,  feloniously,  wil- 
lingly, and  knowingly  was  present,  aiding,  abetting,  assisting^ 
comforting,  and  maintaining  the  said  John  Williams  to  do 
and  commit  tbe  felony  aforesaid,  in  form  aforesaid,  and  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  John  Williams,  and  the  said  Martha  Potts,  otherwise 
called  Martha  Dangreen,  the  felony  aforesaid,  in  manner  and 
form  aforesaid,  feloniously,  willingly,  and  knowingly  did  do 
and  commit,  against  the  form  of  the  statute,  &c.,  and  against 
the  peace,  &€• 

There  being  no  evidence  of  previous  procurement,  the  jury 
acquitted  the  prisoner  on  the  first  count,  and  all  the  other 
counts  in  the  indictment  except  the  thirteenth,  on  which  they 
found  the  prisoner  guilty,  she  being  present  and  asserting, 
that  John  Williams  was  Thomas  Jacobs. 

The  learned  judge  respited  the  judgment  to  take  the  opinion 
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of  the  judges  upon  this  count,  doubting  whether  it  was  a 
good  one,  as  the  act  makes  no  provision  as  to  aiders,  abettors, 
assisters,  comforters,  and  roaintainers  in  that  part  which  re* 
lates  to  personating  seamen,  though  in  a  subsequent  part,  as- 
to  forging  letters  of  attorney,  &c.  it  provides  against  those 
who  shall  willingly  act  or  assist  therein,  or  with  respect  to 
uttering  and  publishing,  against  those  who  shaH  aid  and  assist. 
The  learned  judge  also  doubted  whether  the  doctrine  of  a 
principal  in  the  second  degree  (which  seemed  to  be  the  idea 
of  this  count)  could  apfdy  to  this  case;  because  principals  in 
the  second  degree,  and  principals  in  the  first  degree,  may 
be  charged  jointly  as  doing  the  act;  Whereas  it  appeared  to 
the  learned  judge  difficult  to  allege  that  a  man  and  a  woman 
jointly  personated  one  man. 

Williams  had  been  convicted  of  personating  Jacobs,  at  a 
former  assizes,  and  the  record  of  his  conviction  was  produced 
to  prove  that  fact  on  this  indictment. 

In  Easter  term,  1818,  the  judges  met  and  considered  ibis 
case.  They  were  of  opinion  that  a  person  present,  aiding, 
and  abetting  another,  whilst  personating  a  seaman,  was  within 
the  act  of  the  57  G.  3.  c.  127.  The  judges  were  unanimously 
of  opinion  that  the  conviction  was  right. 


♦Rex  V.  Samuel  Hall.  £  *355  ] 

Bnrgtary.  Where  a  window  opens  upon  binges,  and  is  fastened  by  a  wedge,  so  that 
pof  hing  against  it  will  open  it;  fiircing  it  open  by  poshing  against  it  is  safficient  to 
constitnte  a  breaking. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice. 
Bayley,  at  the  spring  assizes  for  the  county  of  York  in  the 
year  1818,  of  burglary;  but  upon  a  doubt  as  to  the  question 
of  breaking  into  the  house,  the  learned  judge  saved  the  point 
for  the  consideration  of  the  judges. 

The  prisoner  entered  the  house  by  lifting  up  a  large  iron 
prating,  which  was  placed  over  the  prosecutor's  cellar,  and 
opening  a  window  in  a  passage  leading  from  that  cellar.  The 
cellar  opened  into  a  passage  which  led  into  the  house,  and  the 
window  was  within  the  wall  of  the  house,  the  cellar  was 
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beyond  the  walls.  The  grating  weighed  eight  stone,  and  was 
usually  fastened  inside  by  a  large  iron  chain,  but  it  was  not 
so  fastened  at  the  time  the  prisoner  entered.  The  grating 
was  for  the  admission  of  light  only,  not  of  goods.  The 
window  opened  upon  hinges,  and  was  listened  by  two  nails 
which  acted  as  wedges;  but,  notwithstanding,  these  nails 
would  open  by  pushing. 

It  was  argued  that  the  lifting  up  the  grating  was  no 
breaking,  because  it  was  kept  down  by  its  own  weight 
only,  and  that  the  forcing  open  the  window  was  no  breaking, 
because  it  was  done  by  pushing  only. 

The  learned  judge  thoiight  the  forcing  the  window  was  a 
breaking,  but  he  reserved  the  point  for  the  consideration  of 
the  judges. 

In  Easter  term,  1818,  the  judges  met.  They  held  the 
conviction  right,  being  of  opinion  that  the  forcing  the  window 
in  the  manner . described  was, a  sufficient  breaking  into  tlie 
dwelling-house  (a) 


[  *356  ]        *Rex  v.  Clement  M'Dermot. 

Indictment  on  the  45th  O.  3.  c.  58.  ibr  euUing  J.  S.  The  eridenoe  waa,  that  the  woonda 
were  inflicted  by  BtabUng,  and  not  bj  cutting.  Tlie  jodgea  held  the  conviction  wrong. 

THE  prisoner  was  tried  before  Mr.  Baron  (narrow  at  the 
Lent  assizes  for  the  town  of  Nottingham,  in  the  year  1818, 
on  an  indictment  which  charged  that  the  prisoner  on  25th 
November,  1S17,  at  &c.  upon  John  Smith  a  subject,  do:, 
feloniously,  wilfully,  maliciously,  and  unlawfully,  did  make  aa 
assault,  and  with  a  certain  sharp  instrument  called  a  bayonet, 
feloniously,  &c.  did  strike  and  cut  the  said  John  smith,  upon 
his  forehead,  &c.,  with  intent  feloniously  &c.  to  kill  and 
murder,  against  the  statute,  &c 

It  appeared  by  the  testimony  pf  John  Smith,  the  prosecu- 
tor, that  the  wounds  inflicted  were  by  stabbing  and  not  by 
cutting.    This  was  confirmed  by  the  evidence  of  a  surgeon 

(a)  See  Rax  «.  Callan,  MtUe,  157.  Brown'f  Caw,  3  East,  P.  C.  487.  Bex  v.  Harruoa, 
Baet  T.  1821,  jwK. 
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who  attended  the  prosMutor,  who  said  the  appearance  was 
of  a  ponctured  triangular  wound,  as  if  inflicted  by  the  point  of 
a  bayonet^  and  they  appeared  to  him  to  be  the  effect  of  stab- 
bing, and  not  the  effect  of  cutting. 

The  question  reserved  for  the  opinion  of  the  judges  was, 
whether  the  offence  so  proved  was  properly  described  in  the 
indictment. 

In  Easter  term,  1818,  the  judges  met  and  considered  this 
case.  They  held  the  conviction  wrong,  being  of  opinion  that 
as  the  43  G.  3.  c.  58.  uses  the  words  in  the  alternative,  ^^  skA 
or  ctt/"  so  as  to  distinguish  between  them,  the  distinction  must 
be  attended  to  in  the  indictment,  (a) 


♦Rex  ©.  Richard  Lithgo.  [  *357  ] 

Bur^grlarjr.  A  baildin;  used  u  m  dwelliofr-hoate,  and  openinnf  into  am  eDcloaed  yard  belong* 
ing  thereto,  may  be  parcel  of  the  dwelling-hoaae,  though  it  also  opens  into  an  adjoining 
street,  and  althoagh  it  has  no  internal  oommonication  with  the  dwelling-house. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Baron 
Garrow  at  the  Lent  assizes  for  Warwick  in  the  year  1818, 
of  burglary.  -  The  question  reserved  for  the  consideration  of 
the  judges  was,  whether  under  the  circumstances,  there  was, 
in  point  of  law,  a  breaking  ^  the  dwelling-house. 

It  appeared  that  the  prosecutor,  Edward  Hobson,Jiad  a 
dwelling-house,  the  door  of  which  opened  into  a  street  called 
Newhall  Street,  in  Birmingham;  and  that  he  had  a  warehouse, 
being  part  of  the  same  range  of  buildings  under  the  same  roof, 
and  which  formed  the  corner  of  another  street  called  Fleet 
Street.  There  was  not  any  internal  communication  between 
the  dwelling-house  and  the  warehouse;  the  door  of  the  latter 
was  round  the  corner  in  Fleet  Street.  At  the  back  part  of 
the  dwelling-house  and  of  the  warehouse,  there  was  a  yard 
which  enclos^  them  both;  and  from  the  dwelling-house  there 
was  a  door,  by  which  a  communication  might  be  had  to  the 
warehouse,  by  a  door  in  the  yard. 

The  breaking  in  this  case  was  by  the  door  which  so  opened 

(«)  Vide  Rojc «.  Alkiawn,  «ii«,  101 
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oat  of  the  yard  into  the  warehouse,  and  the  prisoner  appeared 
to  have  forced  the  other  door  of  the  waretiouse  in  the  in8ide» 
to  go  out  into  the  street. 

Goulbourn  for  the  prisoner  contended,  that  as  there  was  a 
separate  door  to  the  warehouse  not  within  the  protection  of 
the  yard,  though  the  breaking  and  entry  were  not  by  that  door, 
the  warehouse  could  not  be  considered  as  part  of  the  dwelling* 
house. 

The  jury  found  the  prisoner  guilty,  and  the  learned  judge 
reserved  the  point  for  the  opinion  of  the  judges. 

In  Easter  term,  1818,  the  judges  met..  They  were  unani- 
mously of  opinion  that  the  conviction  was  right,  and  that  the 
warehouse  was  parcel  pf  the  dwelling-house  of  the  prosecu- 
tor, (a) 


[  *358  ]  ♦Rex  v.  Francis  Clark. 

Indictment  for  tha  murder  of  a  bastard  child.    Held,  that  a  bastard  was  improperly  de- 
scribed by  his  mother's  name,  he  not  having  gained  that  name  by  repQtation« 

TFIE  prisoner  was  charged  by  indictment,  and  upon  the 
eoroner^s  inquest  with  murder,  and  was  tried  before  Mr.  Jus- 
tice Holrovd,  at  the  Lent  assizes  for  the  county  of  Devon,  in 
the  year  1818. 

The  person  alleged  to  have  been  murdered  was  named  and 
described  in  the  indictment,  as  ^^  George  Lakeman  Clark,  a 
base-born  infant  male  child,  aged  three  weeks.^*  And  in  the 
coroner^s  inquest  he  was  described  as  *^  George  Lakeman 
Clark,  a  male  bastard  child  about  three  weeks  old.''  The  jury 
were  charged  with  the  prisoner,  on  both  the  indictment  and 
the  inquest. 

The  age  of  the  deceased  child,  and  that  it  was  a  base  bom 
son  of  the  prisoner,  and  that  she  murdered  it,  as  charged  in 
the  indictment  and  inquest,  were  proved;  but  it  appeared  by 
the  evidence,  that  the  child  was  christened  George  Lakeman, 
being  the  names  of  its  reputed  father,  and  that  it  was  called 
George  Lakeman,  and  not  by  any  other  name  known  to  the 

(a)  Vide  Rez  «.  Chalking,  cute,  334. 
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witnesses,  and  that  the  mother  called  it  George  Lakeman. 
There  was  no  evidence  that  it  had  obtained,  or  was  called  by 
Its  mother's  name  of  Clark.  The  reputed  father  had  not  taken 
to  it,  but  bad  left  the  mother  and  cliild  to  the  charge  of  the 
parish. 

The  prisoner  was  convicted;  but  judgment  was  respited,  in 
order  that  it  might  be  submitted  to  the  consideration  of  the 
judges,  whether  as  the  child  had  not  gained  the  surname  of 
Clark,  his  mother's  name  by  reputation,  the  prisoner  was 
rightly  convicted  on  this  indictment. 

In  £a9ter  term,  1818,  the  judges  met  and  considered  this 
case.  They  held  that  as  this  child  had  not  obtained  his 
mother's  name  by  reputation,  he  was  improperly  called  Clark 
in  the  indictment;  and  as  there  was  nothing  but  the  name  to 
identify  him  in  the  indictment,  the  conviction  could  not  be  sup- 
ported, (o) 


*Rex  V.  Thomas  King  Went.         [  *359  ] 


AniDdictment  for  Btealing  food^  maTi  undiBr  the  55  (?.  3.e.  137.,  itate  them  to  be  the  goods 
of  the  ofeneera  of  the  poor  /er  the  time  being  of  the  parish  of  A.^  for  this  will  import 
tbit  tlisrf  beloBfed,  at  the  time  of  the  tbeift,  to  the  peitoos  who  were  the  then  oferseeis. 

THE  prisoner  was  tried  before  Mr.  Justice  Burrough,  at 
the  Lent  assizes  for  the  county  of  Hereford,  in  the  year  1818, 
on  an  indictment,  which  charged  that  the  ^aid  prisoner,  on  the 
29th  of  January.  58  G.  3.  with  force  and  arms,  at  the  parish 
of  Kington,  in  the  county  of  Hereford,  six  pounds  weight  of 
pork,  of  the  value  of  four  shillings,  and  other  goods  (specify* 
uig  the  goods  and  value)  of  the  goods,  chattels,  and  property 
of  the  overseers  of  the  poor,  fer  the  time  beings  of  the  parish 
of  Kington  aforesaid,  then  and  there  being  found,  feloniously 
did  steal,  take,  and  carry  away,  against  the  peace,  &c. 

By  the  statute  of  55  G.  3.  c.  137.  s.  1.,  the  property  of,  and 
in  all  and  singular  the  goods,  chattels,  furniture,  provisions, 
clothes,  &c.  had,  and  to  be  had,  bought,  procured,  or  provided 
for  the  use  of  the  poor  of  any  parish  or  parishes,  township  or 

(a)  Co.  lit  3.  a.   6  Co.  65.    3  Salk.66.  pL  3. 
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townships,  &c.  is  vested  in  the  overseers  of  the  poor  of  such 
parish,  &c.,  for  the  time  beingy  and  their  successors  in  oflSce 
for  the  purposes  of  that  act;  who  are  thereby  empowered  to 
bring,  or  cause  to  be  brought,  any  action  or  actions,  or  to 
prefer,  or  order  the  preferring  of  any  bill  or  bills  of  indict- 
ment, against  any  person  or  persons  who  shall  steal,  take,  or 
carry  away,  or  buy  or  receive  any  such  goods,  6ic.  And  in 
every  such  action  and  indictment,  the  said  goods,  &c.  shall 
be  laid  or  described  to  be  the  property  of  the  overseers  of 
the  poor  for  the  time  beings  of  such  parish  or  parishes,  &c. 
without  stating  or  specifying  the  name  or  names  of  all  or  any 
such  overseers. 

The  prisoner,  at  the  time  the  felony  was  committed,  was 
governor  of  the  workhouse  of  the  parish  of  Kington.  And 
it  was  proved  by  witnesses,  and  by  the  confession  of  the 
prisoner,  that  he  had  committed  a  felony,  by  stealing  goods 
which  were  the  property  of  the  overseers,  at  the  time  the 
felony  was  committed.  But  on  attending  to  the  form  of  the 
indictment,  the  learned  judge  doubted,  whether  the  indictment 
was  not  uncertain,  inasmuch  as  it  was  alleged  that  the 
stolen  goods  were  the  goods,  chattels,  and  property  of  the 
[  *360  ]  overseers  of  the  poor  for  the  time  bemgy  *of  the 
parish  of  Kington,  and  not  that  they  were  so  at  t^e  time  of 
the  felonious  stealing,  taking,  and  carrying  away  the  same. 

The  learned  judge  told  the  Jury,  that  if  they  thought  the 
prisoner  was  guilty  of  the  felony,  he  would  submit  the 
question  of  the  sufficiency  of  the  indictment,  to  the  consider- 
ation of  the  twelve  judges. 

The  jury  found  the  prisoner  guilty. 

In  Easter  term,  1818,  the  judges  met  and  considered  this 
case.  They  held  the  conviction  right,  being  of  opinion  that 
the  allegation  that  the  goods  were  the  property  of  the 
overseers  of  the  poor  for  the  time  beings  sufficiently  imported 
that  at  the  time  of  the  theft,  the  goods  were  the  property  of 
the  then  overseers  of  the  poor. 
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Rex  V.  Richard  Claybum  and  William  Dumung. 

Indictment  for  borglaij.  Priioner  broke  into  a  fooeehooM,  opening  ipto  the  proeeeotor'i 
yard,  into  which  hie  hooae  aleo  opened;  the  yard  wae  eorroonded  partlj  bj  other 

.  hoildinfe  of  the  hone^tead,  and  partly  by  a  wall;  Mmie  of  the  bnilainge  had  dooid 
opening  backwarde,  and  there  wae  a  gate  in  one  part  of  the  wall  opening  opoo  a  road; 
thie  gooae-hooae  waa  held  part  of  the  dwelling-houae. 

THE  prisoners  were  tried  and  convicted  before  Mr.  Justice' 
Bayley,  at  the  Lent  assizes  for  the  county  of  York,  in  the 
year  1818,  of  burglary. 

The  place  into  which  the  prisoners  broke,  was  a  goose-house 
in  the  prosecutor's  yard,  and  opposite  his  house.  The  yard 
bad  a  bam  all  along  the  north  side;  a  wall  seven  feet  high  on 
the  south;  a  stable,  goose-house,  and  a  weaver's  shop,  on  the 
east;  and  the  house,  with  a  wall  seven  feet  high  on  the  west. 

In  the  south  wall,  there  was  a  gate  leading  into  an  adjoin- 
ing lane,  and  the  stable  and  weaver's  shop  had  doors  opening 
backwards,  as  well  as  doors,  opening  into  the  yard. 

The  learned  judge  was  not  clear,  whether  this  goose- 
house  could,  under  uese  circumstances,  be  deemed  parcel  of 
^e  dwelling-house;  and  therefore  stated  the  case  for  the 
consideration  of  tl^  judges. 
.  *In  Easter  term,  1818,  the  judges  met,  and  held  [  ^361  ] 
that  this  goose-house  was  part  of  the  dwelling;  and  that  the 
conviction  was  right  (a) 


Bex  V.  Thomas  Lee. 


A  king'e  etidenee  ie  not  entitled  aa  matter  of  right,  to  be  eiempt  from  being  pneeented 
for  other  oflbnoee  at  the  nme  aeiiaea  at  which  he  hae  been  a  witoeae  ior  tlw  oniwn. 


WILLIAM  FRANKUN  and  Abraham  Cooke  were 
before  Mr.  Baron  Garrow,  at  the  Lent  assizes  for  North* 
ampton,  in  the  year  1818,  and  Franklin  was  convicted  of 
hignway  roUbeiy. 

(a)  Vide  1  Halei  p.  a  Ml 
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Thomas  Lee,  an  accomplice^  wa8  apon  application  by  the 
counsel  for  the  crown  taken  before  the  erand  jury,  and  was 
examined  as  a  witness  on  this  trial;  and  conducted  himself 
with  propriety,  and  told  the  truth. 

Oo  a  subsequent  day  at  the  same  assizes,  the  said  Thomas 
Lee  was  tried  before  the  learned  judge,  and  convicted  of  % 
burglary.  Whether  it  was  proper  to  prosecute  him,  after  he* 
iiad  been  received  as  a  witness  for  the  crown,  was  the  ques- 
tion submitted  for  the  consideration  of  the  judges. 

In  Easter  term,  1818,  the  judges  met  and  considered  thi8 
case.  Thoy  were  aU  'of  opinion  that  the  conviction  was 
right;  that  Lee  having  b^en  examined  9S  n,  witness  for  the 
Crown,  was  no  legal  objection  to  his  being  tried  for  any 
offence  with  which  he  was  charged;  it  rested  entirely  on  the 
discretion  of  the  judges  whether  to  recounm^d  the  prisoner 
in  such  a  casie  to  the  Crown  for  mercy,  (b) 


[  *362  3  *Rex  v.  Johp  Cox, 

IndictmeDt  on  43  O*  3.  e.  59.  Cutting  ^  child*i  private  pf^rte  fo  «p  to  enlarge  them  Ibr 
the  time,  mmT  be  ooneidered  aa  doing  her  grieyoos  bodilj  l)arni,  and  done  trith  that 
intent,  tboagh  the  hymen  ia  not  injured,  the  iopiito  if  noi  deept  and  lbs  WMn4  0VQB» 
li^j,  ia  not  dangerpua. 

THE  prisoner  was  tried  before  Mr.  ^aron  Graham,  at  th^ 
Chehnsford  Lent  assizes  in  the  year  1818,  on  an  indictment 
on  Lord  Ellenborough^s  act. 

The  only  count  in  the  indictment  to  which  the  evidence 
applied  was  that  which  charged,  *^  that  with  a  sharp  instru- 
ment the  prisoner  feloniously  and  maliciously,  did  cut  Mary 
Evans  upon  her  private  parts,  witli  inteotr  in  so  doing,  to  do 
her  a  grievous  bodily  harm." 

It  appeared  in  evidence  that  Mary  Evans,  a  child,  about 
ten  years  of  age  was  in  Epping  Forest,  on  the  19th  Septem- 
ber 1817,  gathering  sticks;  two  of  her  sisters  were  with  her, 
one  older  and  the  other  younger  than  herself.  The  prisoner^ 
whom  Mary  Evans  had  often  seen,  came  up  Qnd  spoke  to 

* 

{h)  Vide  Rudd*a  Caae,  334.  8.  C.  1  Leach, C.  C.115.S  Hmwk. RCILa.37,i^ 7.*.  W 
toz  e.  Branton,  Eaater  T«  1891,  jpiK. 
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her  elder  sister;  she  asked  him  what  he  was  looking  for;  he 
Bliid  for  a  wife,  aod  he  took  her  in  his  arms  and  kissed  her 
and  then  let  her  go.  He  then  caught  hold  of  Mary  Evans, 
and  threw  her  downw  He  took  a  knife  out  of  hi»  pocket, 
opened  it,  and  cut  her  on  her  private  parts;  he  was  on  his 
knees  when  he  cut  the  child,  and  hold  both  her  hands  dowOf 
but  on  hearing  some  body-  coming  he  ran  away.  The  child 
was  not  much  hurt;  but  it  gave  her  a  good  deal  of  pain,  and 
tfiere  was  a  good  deal  of  blood.  It  did  not  appear  that  the 
prisoner  made  any  attempt  to  have  connection  with  her,  or 
that  any  part  of  bis  person  was  exposed.  He  was  disturbed 
while  inflicting  the  wound  which  has^  been  described. 

The  surgeon  who  examined  the  child  on  the  23d  of  Sep* 
lember  feUowiag,  stated  that  he  found  on  the  exterior  part  of 
generation  a  slight  laceration,  extending  from  between  the 
labia  and  below,  about  an  inch  in  length;  the  laceration  was 
not  deep  and  ho  should  not  have  tbou<;ht  it  had  been  done 
with  a  knife,  but  with  some  pointed  instrument;  but  it  was 
such  a  Wound  as  a  knife  might  have  effected.  The  external 
part  was  then  healed,  one  part  of  the  wound  was  within  the 
la&ia^  the  other  external  and  below  the  kAia;  there  was  then 
an  apparent  laceration  within;  but  no  danger  was  appre- 
hended, the  internal  wound  being  immediately  below  the 
^hymen;  but  if  it  had  penetrated  the  hymen  it  would  [  *363  1 
have  been  dangerous  to  her  life,  as  it  might  have  occasioned 
a  great  discharge  of  blood. 

Graham,  B.  told  the  jury  that  they  were  to  consider 
whether  this  was  not  a  grievous  bodily  injury  to  the  child, 
though  eventually  not  dangerous.  As  to  the  intent,  though 
it  probaUy  was  the  prisoner's  intention  to  have  committed  a 
rape,  yet  if  to  eflTect  a  rape,  he  did  that  which  the  law  made 
a  distmct  crime,  mx.  intentionally  did  the  chiki  a  grievous 
bodily  harm,  he  was  not  the  less  guilty  of  that  crime  bccanst 
his  principal  object  was  another.  The  intention  of  the  priso* 
ner  might  be  inferred  from  the  act. 

The  jury  found  the  prisoner  guilty,  but  the  learned  judge 
tespited  the  sentence  to  take  the  opinion  of  the  judges  on 
the  case. 

In  Easter  term,  1818,  the  judges  met  and  held  the  convic* 
tion  right. 
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Rex  V.  William  Stewart  and  Ann  Dickens. 

Frincipftl  and  aocesBary.    Penoiui  not  proMot  nor  stifBcientljr  near  to.^ye  aaiigtanoe,  are 

not  principala. 

THE  prisoners  were  tried  before  Mr.  Baron  Garrow,  at 
the  Warwick  Lent  assizes^  1818,  for  disposing  of,aiid  potting 
away  a  forged  note  of  the  Bank  of  England. 

A  witness  of  the  name  of  James  Piatt  stated,  that  he  had 
agreed  with  the  prisoners  for  the  purchase  of  a  quantity  of 
forged  Bank  of  England  notes,  for  which  he  paid;  and  that 
he  attended  on  several  different  days  to  receive  them.  At 
length  by  appointment  he  went  to  the  house  of  the  prisoners, 
when  he  saw  the  prisoner  Dickens;  she  informed  the  witness 
that  Stewart  was  gone  to  get  ready  for  him«  In  about  half 
an  hour  Stewart  cam^  in,  and  told  the  witness  they  were 
ready  for  him.  Stewart  desired  Dickens  ^^  to  go  up  yonder," 
and  that  he  and  Piatt  would  meet  her  ^'  at  the  old  spot«*' 
Stewart  and  Piatt,  the  witness,  then  went  to  a  public  hous^ 
about  a  mile  off;  Dickens  came  to  them  tliere  and  beckoned 
them  out  of  the  house.  The  prisoners  conversed  together 
r*364  ]  *apart,  and  then  came  to  Piatt.  Stewart  said  to 
Piatt,  '^  You  see  Ann  there,  whom  you  havp  seen  at  our  house 
she  will  deliver  you  the  goods,  and  I  wish  you  good  luck.'^ 
The  prisoners  Stewart  and  Dickens  were  then  both  t<^thei$ 
Piatt  bid  them  good  bye  and  went  to  the  woman  whom  the 
prisoners  called  Ann,  and  Ann  and  the  witness  walked  to- 
gether a  short  distance  along  the  road,  as  there  were  stran- 
gers passing.  After  a  short  time  Ann  gave  Piatt  difierent 
parcels  out  of  her  reticule.  Piatt  then  left  her  and  went  to 
an  inn,  and  opened  the  parcels  which  were  found  to  contain 
the  forged  notes.  The  witness  counted  and  marked  them,  and 
delivered  them  to  the  chief  constable.  It  was  not  more  than 
three  minutes  after  Ann  was  pointed  out  by  the  prisoner 
Stewart,  before  she  delivered  the  goods  to  Piatt,  and  she  was 
at  a  distance  of  about  one  hundred  yards  from  the  prisoners 
when  she  was  so  pointed  out.  The  witness  Piatt  did  not 
know  whether  the  prisoners  were,  or  were  not  in  sight 
when  Ann  delivered  the  notes  to  him,  nor  which  way  they 
went. 
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Reynolds  for  the  {Hrisoners,  contended  that  upon  this  evi- 
dence the  prisoners  could  not  be  convicted  on  an  indictment 
charging  tnem  as  principals;  that  the  evidence  went  to  charge 
them  only  as  accessaries  before  the  fact  to  a  felony  by  the 
woman  called  Ann. 

The  learned  judge  told  the  jury  that  if  they  were  of  opin- 
ion that  the  delivery  was  by  Ann  on  her  own  account,  though 
the  prisoners  might  have  procured  it,  they  ought  to  find  them 
not  guilty  on  this  indictment.  But  if  they  were  satisfied  that 
Ann  was  brought  to  the  place  by  the .  prisoners,  for  the  pur* 
pose  of  delivering  the  notes  which  they  had  agreed  to  furnish 
and  the  price  of  which  they  had  received;  and  that  the  de* 
livery  by  Ann  was  of  goods  ^so  called)  on  their  account^ 
and  in  completion  and  satisfaction  of  their  agreement,  then 
he  thought  the  case  was  in  point  of  law  made  out  against  the 
prisoners. 

The  jury  found  the  prisoners  guilty,  and  stated  that  they 
considered  Ann  as  acting  merely  in  the  manner  suggested  in 
the  latter  observations.  "But  judgment  was  respited  in  order 
that  the  opinion  of  the  judges  might  be  taken  on  the  point. 

In  Easter  term,  1818,  the  judges  met  and  considered  this 
case.  They  held  the  conviction  wrong.  All  the  judges 
were  of  opinion  that  it  was  clear  that  the  wom^n  Ann  was  a 
guilty  agent,  and  that  the  prisoners  were  only  accessaries 
before  the  fact.  They  directed  that  the  prisoners  should  be 
recommended  for  a  special  ^'pardon  extending  only  [  *365  ] 
tp  this  offence,  and  that  they  should  be  detained  till  the  next 
assizes  to  be  tried  as  accessaries  before  the  fact,  (a) 


Rex  V.  Thomas  Duffin  and  William  Marshall. 

Indictment  on  the  43  G*  3.  e.  58.  The  intent  laid  in  geveral  counts  of  the  indictment  waf 
to  murder,  to  disable,  or  do  some  grievoos  bodily  harm.  The  intent  found  by  the  jury 
waa  to  prevent  being  apprehended:  Held,  that  the  oonvietioa  waa  bad^  that  if  the  intent 
IB  to  prevent  the  prisoner**  apprehension,  it  most  be  so  laid. 

THE  prisoners  were  tried  before  Mr.  Baron  Wood,  at  the 
Surrey  spring  assizes,  in  the  year  1818,  on  an  indictment 
containing  three  counts. 

(a)  Vide  Rex  v,  Soarea  and  others,  anU^  35.    Rex  v.  Badcock  and  others,  anU^  349« 
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The  first  count  charged  the  prisoner  with  wilfully,  mali- 
ciously, and  unlawfully  assaulting  John  Sfaiurp^  and  with  a 
sharp  instrument  cutting  him  upon  his  forehead  with  intent 
to  murder  him,  contrary  to  the  form  of  the  statute*  The 
second  count  charged  the  intent  to  be,  to  disable  the  said 
John  Sharp;  and  the  third  count  charged  the  intent  to  be,  to 
do  the  said  John  Sharp  some  grievous  bodily  harm* 

The  facts  proved  were,  that  the  prisoners  went  by  night 
into  the  burial  ground  of  Lambeth  cnurch,  with  intent  to  dig 
up  graves  and  to  take  dead  bodies.  Tbey  went  to  the  bone- 
house,  broke  open  the  door,  and  took  out  two  sboveb.  The 
prisoner  Marshall  then  began  digging  up  a  -grave,  and  had 
dug  down  to  a  coffin,  during  which  time  Duffin  was  standing, 
at  the  end  of  the  grave.  The  sexton,  who  with  bis  son,  and 
another  person  of  the  name  of  John  Sharp,  as  his  assistant^ 
had  been  concealed  in  the  church-yard  with  arms  to  watch 
the  prisoners  whom  they  knew,  came  forward  to  the  head  of 
the  grave,  and  said,  ^^  You  scoundrels,  don\  you  want  some 
assistance  there?"  The  prisoner  Duffin  said,  **  We  are  took  to*** 
Marshall  got  out  of  the  grave  and  struck  at  the  sexton  with  the 
shovel,  but  missed  him.  The  sexton  then  said,  *^  Will.,  don^t 
you  know  me?"  The  prisoner  Marshall  said,  ^^  I  know  no- 
I  *366  ]  body."  The  sexton  replied,  **  Surrender  •or  P» 
shoot  you."  Marshall  then  struck  a  second  blow,  which  the 
sexton  parried  off  with  his  fowling-piece.  The  sexton  then 
struck  Marshall  with  his  fowting-piece;  and  Marshall  was 
again  attempting  to  strike,  but  the  ^xton  called  out  for  assis- 
tance. The  sexton's  son  came  up,  and  fired  a  pistol  over 
Marshall's  head,  Marshall  then  surrendered.  Whilst  Mar- 
shall was  struggling  with  the  sexton.  Sharp,  who  was  very 
near  him,  and  who  had  not  spoken,  but  had  gone  with  the 
sexton  for  the  purpose  of  apprehending  any  body  they  should 
find  disturbing  the  graves,  received  a  blow  from  a  sabre, 
which  fell  on  his  forehead.  This  cut  was  not  very  deep,  nor 
in  any  wise  dangerous,  but  bled  very  much.  The  blow  from 
the  sabro  was  given  by  the  prisoner  Duffin,  who  attempted  to 
strike  Sharp  a  second  time,  but  was  knocked  down  by  Sharp, 
and  securea. 

.  Cur  wood  for  the  prisoners  contended,  that  what  the  priso- 
ners had  done  was  solely  with  a  view  to  obstruct,  resist,  or 
prevent  their  own  apprehension;  and  as  the  statute  (a)  had 

(o)  43  O,  5.  e.  56.  f.  1.   This  etatote  enacts,  among  other  things,  That  if  anj  person  or 
persons  riiall  wUlbllj,  malicloiisly,  and  unlawAiUy  stal^  or  cot  any  of  Bm  Majestj's 


expressly  provided  for  that  case,  the  indictment  ought  to  bare 
been  framed  accordingly.  He  also  contended  that  the  statute 
applied  only  to  cases  of  lawful  apprehension;  and  here  there 
was  no  lawful  ground  to  warrant  the  apprehension  of  the  pri- 
soners, as  the  taking  of  dead  bodies  wa^  not  a  felony,  nor  a 
breach  of  the  peace,  but  merely  a  trespass.  (&) 

*  Heath  for  the  Crown  contended,  that  there  was  [  *367  ] 
an  intention,  on  the  part  of  the  prisoners  to  do  some  griev- 
ous bodily  harm  to  tiie  prosecutor  independent  of  any  resist* 
ancc  to  their  own  apprehension. 

The  learned  judge  left  that  point  to  the  jury,  who  found 
that  the  acts  done  by  the  prisoners,  were  done  with  intent  to 
obstruct,  resist  and  prevent  their  apprehension,  and  for  no 
other  purpose.  The  question  of  law  the  learned  judge  re- 
served for  the  opinion  of  the  judges. 

In  Easter  term,  1818,  the  judges  met«  and  considered  this 
case,  and  held  the  conviction  wrong.  The  judges  were  of 
opinion  that  this  case  could  not  be  within  the  statute  of  thd 
43  G.  3.  c.  58,  unless  the  apprehension  of  the  prisoners  would 
have  been  lawful;  and  if  the  cutting,  &c.,  was  to  prevent  a 
lawful  apprehension,  it  should  have  been  so  stated,  that  bein^ 
one  of  the  intents  mentioned  in  the  act.  The  intent  laid  in 
the  indictment  had  been  expressly  negatived  by  the  jury;  and 
therefor^  the  conviction  could  not  be  supported. 

mibjcctii,  with  intent  in  so  doing,  or  by  meana  thereof,  to  nrarder  or  rob  or  mBim,  disfif  ore^ 
or  diMble  each  Hie  Majenty^B  »ubje€t%  or  with  intent  to  do  aome  other  grievooa  bndily 
harm  to  such  Hia  Majeaty'a  aubjecta,  or  with  intent  to  obstroct,  reaiat,  or  prevent  the  law- 
fill  apprelienaion  and  detainer  of  the  fieraon  ao  atabbing  or  cutting,  or  the  lawful  appre- 
beuaion  and  detainer  of  any  of  hia  aecomplioea,  for  any  offoncea  ibr  wbieh  he  may  reapecp 
lively  be  liable  by  law  to  be  apprehended,  iropriaoned,  or  detained,  every  auch  person  ao 
aAjndiog,  ibeir  oounaellora,  aidera,  and  abettora,  are  declared  to  be  feloaa  without  beaefii 
of  clergy. 

(6)  Bnt  aee  the  following  caae  of  Rex  «•  Gillea,  Northumberland  Lent  aaaheea,  1820,  eo-' 
mm  Baylcy  J.  The  defendant  waa  tried  on  an  indictment;  the  aecond  count  (and  u^tm 
which  the  defend»nt  waa  convicted)  waa  aa  followa: — 

**  And  the  jtirora,  &c  further  present  that  the  aaid  Henry  Gillea,  on  the  day  and  year 
afbrcaaid,  with  force  and  arma  at  Tynemouth  aforeaaid,  in  the  county  aforeaaid,  a  certain 
•ther  dead  body  of  a  perann  to  the  jomra  onkiiown,  than  lately  befofe  deociiaed,  and  then 
mnd  there  being  fcund,  wilfully,  unlawfully,  and  indecently,  did  take  and  carry  away  witli 
til  intent  to  aell  and  diapoae  of  the  aame  tot  gain  and  profit,  to  the  great  acnndal  and  dia. 
grace  of  religion,  in  contempt  of  the  lawa  and  Gustoma  of  thia  realm,  and  againat  the  peiice,*' 
ibc  li  appeared  by  the  evidence  that  the  defendant  had  taken  the  body  from  aome  burial 
ground,  tltongh  ii^did  not  appear  what.  The  learned  judge  who  tried  thia  cuae  af)erwarda 
nientioncMl  it  privately  to  ench  of  the  judsfea  of  the  Court  of  King*8  Bench,  and  they  thought 
It  ao  clear  that  it  waa  an  indictable  ofiunoe  to  take  a  pcraon*a  dead  body  and  diapoae  of  i^ 
for  guin  and  profit,  that  the  learned  judge,  by  their  advice,  fbrbnre  making  a  caau  for  tha 
•pinion  of  all  the  judgoa.  Ma  Jud.  See  alao  Rex  o.  Lynn,  9  T.  R.  733. 
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^Rex  V.  William  Smith,  Charles  O'Flaimaghan  and 

Charles  Preston, 

Indictment  on  57  O,  3.  e.  90.  If  WTeral  personi  are  out  with  the  intent  to  kill  s^me,  and 
only  one  of  them  is  vmed,  the  reat  who  are  tmanned,  are  liable  to  be  couyicted  nnder 
thiaacL 

THE  prisoners  were  tried  before  Mr,  Justice  Holroyd  at 
the  Oxford  summer  assizes,  in  the  year  1818.  On  an  indict- 
ment upon  the  statute  57  G.  3.  c.  90.  (a),  for  felony,  in  un- 
lawfully entering  into  a  park  at  Bletchington,  and  being, 
found  there,  armed  with  guns,  between  six  o'clock  in  the 
evening,  and  seven  o'clock  in  the  morning,  to  wit,  about  one 
o'clock  of  the  night  of  the  30th  January,  1818,  with  intent  to 
kill  game,  against  the  form  of  the  statute,  &c. 

The  second  count  stated  the  offence  to  be  in  a  certain  en- 
closed ground. 

There  was  evidence  to  show,  that  the  three  prisoners  and 
another  man  came  together  into  an  enclosed  piece  of  ground 
at  Bletchington,  which  enclosed  piece  was  surrounded  by 
other  land,  called  a  park,  which  was  walled  round.  The  {Mri- 
soners  came  to  this  place  in  the  night-time,  between  the  hours 
stated  in  the  indictment,  for  the  purpose  and  with  the  intent 
to  kill  game  there.  One  of  the  prisoners  shot  a  hen  pheasant, 
which  was  seen  in  OTlannagan's  hand.  They  had  two  guns 
with  them,  one  the  prisoner  OTlannagan  had;  but  which  of 
the  other  three  men  had  the  other  gun  did  not  appear.  > 

[  *369  ]  *The  jury  found  all  the  three  prisoners  guilty,  bat 
the  learned  judge  stated  that  he  should  take  the  opinion  of 

(a) '  By  •.  1,  it  is  enaeted,  That  if  any  person  or  persons,  hvnng  entered  into  any  Ibfest, 
chase,  park,  wood,  plantation,  close  or  other  opened  or  inclosed  ground,  with  the  intent 
illei^ly  to  destn^,  take,  or  kill  game  or  rabbits,  or  with  the  intent  to  aid,  abet,  and  asuel 
any  person  or  persons,  illegally  to  destroy,  Uke,  or  kill  game  or  rabbits,  shall  be  fbond  at 
night,  that  is  to  say,  between  the  boors  of  six  in  the  evening  and  seren  in  the  morning 
firom  the  first  day  of  October  to  the  first  day  of  February,  between  sefen  In  the  oTening' 
and  fire  in  the  morning  from  the  first  day  of  February  to  the  first  day  of  April,  and  be- 
tween nine  in  the  evenmg  and  four  in  the  morning  fiur  the  remainder  of  the  year,  armed 
with  any  gun,  cross-bow,  firearms,  bludgeon  or  any  other  ofiensire  weapon,  every  sodi 
person  so  ofFdnding,  being  thereof  lawfully  convicted,  shall  be  adjudged  gi&ty  of  a  misde^ 
meanor,  and  shall  be  sentenced  to  be  transported  iur  seren  years,  dtc 
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the  judges,  whether  Smith  and  Preston  could  be  considered 
to  come  within  the  description  of  the  statute,  as  persons  armed 
with  guns. 

The  question  reserved  for  the  opinion  of  the  judges  was, 
whether  Smith  and  Preston  were  rightly  couTtcted.  (a) 

In  Michaelmas  term,  l8lS,  the  iudges  met  and  considered 
this  case.  They  were  unanimously  of  opinion  that  the  con- 
viction was  right;  and  that  any  one  of  the  party  heing  armed, 
was  sufficient  to  bring  the  othera  within  the  statute.  (6) 


Bex  V.  William  Phillips  the  elder  and  William  Phillips 

the  younger. 

On  an  indictmeDt  on  tlM  8  &  9  W.  3. «.  26^  it  is  incombent  on  the  prowcator  to  show  that 
the  prooecotion  wae  commenood  within  three  months.  Proof  ^  parol  that  the  prisoner 
was  apprehended  fiir  treason  respecting  the  coin  within  the  three  months,  will  not  be 
sufficient  if  the  indictment  is  after  the  three  months,  and  the  warrant  to  apprehend  or  to 
commit  are  not  prodoced.  Upon  an  indictment  for  having  in  possession  a  die  made  of 
iron  and  steel,  proof  of  a  die  made  of  €tcAer  material  will  be  sufficient 

THE  prisoners  were  tried  before  Mr.  Justice  Holroyd  at 
the  Salop  Summer  assizes,  1818,  on  an  indictment  for  high 
treason. 

The  indictment  was  framed  upon  the  statute,  8  &  9  TF.  3* 
€.  26.  8.  2.,  (c)  and  charged  the  prisoners  (inter  alia)  for  that 

(a)  Vide  1  East,  P.  C.  41 3, 4. 

(6)  It  was  decided  inRez  v.  Soothom,  EastT.1891.  |NWl«that  if  several  are  oat  together 
with  the  intent  to  kill  game,  and  one  has  arms  without  tho  knowledge  of  the  others,  the 
others  are  not  liable  to  be  convicted  under  this  act.  

(c)  By  the  first  uelUm  it  is  enacted.  That  no  smith,  engraver,  founder,  or  other  person  at 
persons  whatsoever  (other  than  aad  ezoopt  the  persons  emploved  or  to  be  employed  in  or 
Ibr  His  Majesty's  mint  or  mints,  and  for  tho  use  and  service  of  the  said  minte  onlj,  or  per- 
■one  lawfhlly  authorised  by  the  Lords  Commissioners  of  tho  Treasury,  or  Lord  High  Trea- 
surer of  England  for  the  time  being)  shall,  withoat  lawfhl  authority  or  sufficient  ezcose  for 


any  other  materials  whatsoever,  in  or  upon  which  there  shall  be,  or  be  made  or  impressed. 


or  which  will  makeer  impress  the  figure,  stamp,  resemblance,  or  similitude  of  UAh  or  either 
of  the  sides  or  flato  of  any  gold  or  silver  coin,  current  within  the  kingdom;  and  if  any  smith, 
dbe.  (other  and  except  as  aforesaid)  shall  offend  in  the  matter  aforesaid,  then  every  such 
effenders,  their  eounsellon,  Ao.  are  adjnged  guilty  of  high  treason  and,  being  thereof  con- 
^cted,  shall  suffer  death  as  in  ease  of  high  treason.  By  the  ninth  section  it  is  enacted. 
That  no  prosecution  shall  be  made  for  any  offence  against  this  act,  unless  such  proeeeoUoa 
he  oonmenoad  within  three  months  after  such  ofience  oommitted.  This  act  is  made  per. 
petual  bj  7  Ann,  c.  25.  t.  a,  and  by  s.  3.  the  makers  or  menders  of  tools  are  to  be  proseeu* 
tod  within  six  months. 
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*diey  not  being  either  of  them  emplojed  m  or  for  the  Bikify 
&c«  kaowiiiglj  and  traitorously  bad  in  their  custody  and  pos* 
session  a  die  made  of  iron  and  steely  in  and  upon  which  waa 
impressed  the  resemblance  and  similitude  of  the  head  side  of 
the  lawful  silver  coin  current  within  England  called  a  shilling, 
without  any  lawful  authority  or  sufficient  excuse  for  that  pur- 
pose,  against  the  form  o/*  ihe  statute. 

The  priMNiers,  who  were  father  and  son,  were  proved  to 
have  had  in  their  custody  and  possession  two  dies,  on  one  of 
which  was  impressed  the  head,  and  on  the  other  the  tail  side 
of  a  new  mint  shilling.  By  these  dies,  the  prisoner  impressed 
on  the  two  different  sides  of  a  piece  of  white  base  metal,  the 
head  and  tail  of  a  shilling;  consequently  the  impressions  on 
the  dies  were  the  reoerse  of  the  impressions  on  a  shilling. 

There  was  no  count  for  having  in  their  custody  or  posses- 
sion a  die  which  would  make  or  impress  such  resemblance  or 
similitude. 

The  dies  were  not  produced  at  the  trial,  but  a  witness  who 
spoke  to  the  materials  of  the  dies,  said  they  were  made  either 
of  iron  or  steel,  but  he  could  not  say  whicn.  The  indictment 
described  the  dies  as  made  of  iron  and  steel. 

On  the  12th  of  May,  1818,  information  having  been  given 
of  the  facts  above  stated,  the  prisoners  were  apprehend^  for 
high  treason.  That  the  prisoners  were  apf»'ehended  on  that 
day  appeared  by  parol  evidence  only;  the  warrant  was  not 
produced  or  proved,  nor  was  the  warrant  of  commitment,  or 
the  depositions  before  the  magistrate,  given  in  evidence,  to 
show  on  what  transactions,  or  for  what  offence,  or  at  what 
time  the  prisoners  were  committed* 

L*371  ]  •The  jury  found  both  the  prisoners  guilty;  but  on 
ing  at  the  statute  8  &  9  TF.  3.  c.  26.  it  appeared,  that 
for  the  offences  within  that  statute  (of  which  the  offence 
proved  against  the  prisoners  was  one),  the  prosecution  must 
be  commenced  within  three  months  afler  the  offence  commit- 
ted. The  time  when  the  prisoners  were  apprehended  ^aod 
proved  as  above,)  was  withm  the  three  montns;  but  the  times 
of  preparing  the  indictment  and  of  the  commission  day  of 
the  assizes,  were  beyond  that  period  of  time.  The  learned 
judge  doubted  whether  the  above  proof  of  the  time  of  the 
commencement  of  the  prosecution  was  sufficient;  if  it  rested 
at  all  with  the  prosecutor  to  show  the  time  of  the  commence- 
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ment  of  this  oroseoutioD,  where  th6  proviso  limitiDg  the  time 
separate  ana  distinct  from  the  clause  creating  the  ofience. 
The  learned  judge  also  doubted  ivbetber  the  evidence  support* 
(ed  the  description  of  the  die  in  the  indictment. 

The  question  reserved  for  the  opinion  of  the  judges  was, 
whether  the  prisoners  were  rightly  convicted. 

In  Michadnias  term,  1818,  the  judges  met  and  coesidered 
this  case.  They  were  of  opinion  that  there  was  not  sufficient 
evidence  that  the  prisoners  were  apprehended  upon  transac- 
tions for  high  treason  respecting  the  coin,  within  three 
months  alter  the  c^ence  committed,  and  directed  a{^lication 
to  be  made  for  a  pardon.  The  judges  were  of  opinion  that 
evidence  of  the  die  being  made  of  either  irdn  or  steel  would 
be  sufficient  upon  this  indictment,  and  that  it  was  immaterial, 
as  to  the  offence,  of  what  materials  the  die  was  made,  (a) 


♦Hex  V.  James  Bush.  [  *372  ] 

If  a  charges  ajjfainst  an  aoceaiarj  ia,  that  the  principal  felony  waa  committed  bj  persona 
unknown,  it  u  no  objection  that  the  same  f  rand  jury  have  foond  a  bill  imputmf  the 
principal  felony  to  /.  S. 

THE  prisoner  was  tried  before  Mr.  Baron  Garrow,  at  the 
summer  assizes  for  the  county  of  Gloucester,  in  the  year 
1818,  and  was  convicted,  and  received  sentence  of  transpor- 
tation for  fourteen  years;  but  execution  was  stayed,  in  order 
that  the  opinion  of  the  judges  might  be  taken  on  the  propri- 
ety of  the  conviction. 

The  indictment  stated,  that  a  certain  person  or  persons  to 
the  jurors  unknown^  the  dwelling-house  of  Harriot  Wilmot, 
burglariously  did  break  and  enter;  and  certain  silver  plate, 
commonly  called  a  silver  cream  jug,  her  goods,  did  steal;  and 
that  James  Bush  feloniously  did  receive  and  have  the  same, 
he  then  and  there  well  knowing  the  same  to  have  been 
feloniously  and  burglariously  stolen,  &c. 

Upon  the  trial  it  appeared,  that  among  the  records  of 

(a)  Sea  Rex  V* Oxford,  Easter  T.  18l9,|ioft,  3S9. 
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indictinents  returaed  by  the  same  grand  jary,  there  was  one, 
charging  one  Henry  Moreton,  as  principal  in  the  burglary, 
and  the  prisoner  Bush,  as  accessary  after,  in  receiving  the 
cream  jug.  It  appeared  that  Mrs.  Wilmot's  house  had  been 
broken  open  but  once,  that  she  had  lost  only  one  cream  jug, 
and  that  she  had  preferred  two  indictments  to  the  grand  jury. 
The  counsel  for  the  prosecution  had  declined  io  proceea  on 
the  indictment  against  Moreton. 

Ludlow  for  the  prisoner  objected,  that  the  allegation  in  the 
present  indictment,  that  the  person  or  persons  who  committed 
the  burglary  were  unknown  to  the  jurors,  was  negatived  by 
the  other  record;  and  that  the  prisoner  was  entitled  to  be 
acquitted. 

Garrow  B.  reserved  this  point  for  the  opinion  of  the 
judges. 

In  Michaelmas  term,  1818,  the  judges  met  and  considered 
this  case.  They  held  the  conviction  right,  being  of  opinion 
that  the  finding  by  the  grand  jury  of  the  bill,  imputing  the 
principal  felony  to  J.  S.,  was  no  objection  to  the  second 
indictment,  although  it  stated  the  principal  felony  to  have 
been  committed  by  certain  persons  to  the  jurors  unknown,  (a) 


[  *373  ]  *Rex  v.  Robert  Taylor. 

Cutting  down  a  tree  is  nifiioieot  to  brin^  the  caee  within  the  9  G.  1.  e.  22,  thouffh  the  tree 
is  not  Iherebj  totsHy  destnyed.  Dwarf  apple  and  pear  trees  bearing  fruit,  are  trees 
within  the  statute.  To  brlnir  the  case  within  the  9  6?.  1.  the  act  must  be  done  from 
malice  against  the  owner.    See  now  the  4  G,  4.  e.  54.  (a) 

THE  prisoner  was  tried  before  Mr.  Baron  Wood,  at  the 
Old  Bailey  sessions,  December,  1818,  upon  an  indictment, 
grounded  on  the  9  G.  1.  c.  22.  s.  1. 

(a)  Rex  «.  Walker,  3  Camp.  264, 2  East,  P  C  G51.  781. 

la)  The  2  s.  (afler  reciting  so  much  of  the  9  (7.  I.  c.  22.  as  relates  to  the  offence  of  de. 
stroying  trees,  ^&,  and  expressly  repealing^  so  mnch  of  that  statate,  exeept  as  io  offences 
committed  befi>re  the  passing  of  this  act)  enacts.  That  from  and  aflcr  the  passing  of  this 
act,  if  any  person  shall  onlawfally  and  maliciously  cut  down  or  o<Aertois«  dettroif  any  trees 
planted  in  any  avenue,  or  growing  in  ony  garden,  orchard  or  planUtion,  for  ornament, 
shelter  or  profit,  or  shall  procure,  ooansel,  aid  or  abet  the  commission  of  the  said  ollbooe. 
every  person  so  offending,  being  thereof  lawfully  convicted,  shall  be  adjudged  guilty  of 
fiilony,  and  shall  bo  liable  to  bo  transported  for  life,  or  for  not  less  than  seven  years,  &e. 
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The  first  count  charged,  that  the  prisoner  on  the  8th  of 
October,  &c.  at  Acton,  unlawfully,  maliciously,  and  feloniously, 
did  cut  dawn  one  hundred  and  twenty-one  trees^  value  20/., 
belonging  to  Samuel  Knevctt,  and  growing  in  a  garden  be- 
longing to  him,  for  profit,  against  the  statute,  &c.  The  second 
count  was  the  same  as  the  first,  only  omitting  the  words  ^  cut 
down^^^  and  substituting  the  word  *^  destroy. ^^  The  third  and 
fourth  counts  were  the  same  as  the  first  and  second,  only 
stating  that  the  trees  were  growing  in  an  orchard  belonging 
to  Knevett,  instead  of  a  garden.  The  fifth  and  sixth  were 
the  same,  only  stating  that  the  trees  were  growing  in  a  certain 
plantation  belonging  to  Knevett. 

It  was  proved,  that  Samuel  Knevett  had  a  garden  at  Acton, 
in  which  lie  had  many  young  apple  and  pear  trees  growing; 
these  trees  had  been  planted  by  Knevett,  in  order  to  sell  the 
fruit  which  they  might  produce.  These  fruit  trees  were  from 
four  to  six  feet  high  in  the  stem,  without  the  top.  It  was 
also  proved  that  the  prisoner  in  the  night  time,  maliciously 
and  unlawfully  cut  down  above  one  hundred  of  these  trees, 
apparently  with  a  bill-hook,  leaving  them  lying  on  the  ground 
in. the  garden,  as  they  had  fallen.  It  appeared  that  these 
trees  had  been  grafted  on  a  wild  stock;  and  about  forty  of 
the  apple  trees  wore  cut  below  •the  graft,  and  many  [  •374  ] 
of  them  were  cut  within  a  foot  of  the  ground;  some  above 
and  some  below  the  graft.  The  choicest  apple  trees  were 
cut  below  the  graft.  The  fruit  had  been  gathered  from  the 
trees  that  were  cut  down.  It  further  appeared,  that  if  the 
trees  which  were  cut  down  were  to  shoot  again,  they  might 
be  grafted  on  other  stocks;  but  it  was  doubtful  whether  all 
wouki  shoot*  And  even  if  these  trees  could  be  recovered,  it 
would  be  five  or  six  years  before  any  profit  could  be  derived 
from  them.  It  was  stated,  that  in  double-grafted  trees  (and 
some  of  these  were  of  that  description),  the  upper  graft  is 
efTcctually  destroved  if  cut  below  it,  and  if  cut  below  the  first 
graft,  they  are  wliolly  destroyed. 

Arabin  for  the  prisoner,  objected,  that  this  case  was  not 
within  the  act;  for  that  a  mere  cutting  down  of  the  trees  was 
not  sufficient,  the  words  being  '^  or  otherwise  destroy^^  which 
means  that  they  must  be  actually  destroyed.  He  contended 
that  the  trees  cut  down  above  the  grafts,  would  strike  out 
again  and  bear  the  same  fruit;  and  although  the  owner  would 
be  deprived  of  the  fruit  for  some  time,  they  were  not  de« 
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«troyed.  If  cot  below  all  the  grafts,  the  stock  refmained  and 
would  grow,  aad  take  another  graft  which  would  produce 
apples.  That  there  must  be  an  actual  destnictioD,  root  and 
branch,  to  be  within  the  meaning  of  the  statute.  He  also 
started  a  doubt,  whether  this  act  of  9  G.  1.  was  not  virtually 
repealed  by  6  G.  3.  c.  36,  and  6  G.  3.  c.  46.  (a) 

The  learned  judge  reserved  these  points  for  the  considera- 
tion of  the  judges,  and  left  it  to  the  jury  to  say,  whether  the 
prisoner  was  guilty  of  unlawfully  and  malicioosly  cutting 
down  the  trees;  and  if  they  found  him  guilty^  to  say  whether 
the  trees  were  so  cut  down,  as  to  be  thereby  destroyed. 

The  jury  found  the  prisoner  guilty,  but  said,  they  found 
that  the  trees  cut  down  were  not  thereby  totally  destroyed* 

In  Hilary  term,  1819,  the  judges  met  and  considered  this 
case;  they  held  the  conviction  right.  The  judges  were  of 
opinion  that  these  were  trees  within  the  meaning  of  the  act, 
because  they  were  growing  for  profit;  they  thought,  that 
cutting  them  down  without  the  total  destruction  of  them,  was 
[  •STS  ]  sufficient  •to  bring  the  case  within  the  statute.  They 
also  were  of  opinion,  that  the  9  G.  1  was  not  repealed  l^ 
either  of  the  statutes  of  6  G.  3;  because  these  statutes  applied 
to  cases  where  there  was  no  malice  against  the  owner. 


Rex  V.  James  Egerton. 

Fetr  of  lom  of  character  and  serrioe,  upon  t  charge  oTsodomitiGal  practicea  is  saflleientfo 
eomtUttte  robbery,  thoojrh  the  par^  hoM  no  lear  of  Mag  taken  into  eo^todj,  or  nf 
ptmuihment 

Tf HE  prisoner  was  tried  before  Mr.  Justice  Holroyd,  at 
the  Old  Bailey  sessions,  December  1818,  for  robbing  the  pro- 
secutor of  a  coat. 

The  prosecutor,  previous  to  the  transaction  which  formed 
the  subject  of  this  indictment,  had  only  seen  the  prisoner 
t\^ice;  and  on  these  occasions  he  met  him  by  accident,  when 
the  prosecutor  at  the  prisoner's  request  had  given  him  some 
drink:  with  the  exception  of  having  met,  as  above  stated, 

.      W  vide  8  Eart,  p.  C.  1057, 8, 9,  &4V 
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tbey  were  strangers  to  each  otber.  Tha  prosecutor  was  an 
under  butler  in  a  gentleman's  family;  and  oo  the  17tb  No^ 
vember  1818,  the  prisoner  apfdied  to  bim  at  the  door  of  bis 
master's  house  for  5/.  stating  that  he  was  in  great  distress, 
and  that  money  he  would  have,  and  that  of  tUe  pro8eeutor# 
On  being  informed  by  the  prosecutor  that  be  had  not  so 
much  money;  the  prisoner  demanded  1/.;  and  threatened 
that  if  the  prosecutor  did  not  instantly  give  it  to  him,  be^ 
would  go  into  the  prosecutor's  master  and  ruin  his  cfaaracter^ 
that  he  would  swear  to  his  master  that  the  prosecutor  wanted 
to  take  diabdical  liberties  with  him.  The  prisoner  finding 
by  his  hand  that  money  gingled  in  the  prosecutor's  breeches 
pocket,  demanded  it,  and  the  prosecutor  thereupon  gave  bioi 
the  money,  amounting  to  one  shilling  only  and  a  few  half- 
pence. The  prisoner  then  demanded  the  prosecutor's  watch, 
(^whicb  he  had  not  about  him,  but  which  was  bek>w  stairs) 
and  desired  that  if  he  did  not  give  bim  the  watch,  that  tbQ 
prosecutor  should  get  him  some  of  his  master's  (date;  thQ 
prosecutor  refused  to  give  the  prisoner  either  his  watch  or 
nis  master's  plate.  But  on  the  prisoner's  inquiring  about 
the  prosecutor's  clothes,  and  swearing,  that  money  he  would 
have  or  the  value  of  it  before  he  left  Uie  house,  the  prosccu** 
tor  went  down  stairs  and  ^brought  up  one  of  his  [  *376  } 
coats  and  gave  it  to  the  prisoner,  which  he  went  away  with; 
declaring  that  he  would  pawn  it  and  return  the  prosecutor 
the  duplicate* 

The  prosecutor  swore  that  he  gave  the  prisoner  his  pro» 
perty  under  the  idea  of  his  being  charged  with  a  detestable 
crime,  and  for  fear  of  losing  both  his  character  and  his  place, 
if,  by  not  complying  with  the  prisoner's  request  he  should  go 
into  the  prosecutor's  master  and  charge  him  with  this  ofibnce# 
The  prosecutor  stated  that  he  toas  not  afraid  of  being  taken 
into  custody^  nor  had  he  any  dread  if  punishment.  The  pro* 
secutor  also  stated  that  when  he  went  for  his  coat,  he  was 
absent  about  five  minutes;  that  the  servants  were  in  the 
kitchen,  but  he  did  not  consult  them  on  account  of  his  agi- 
tation^ and  because  he  had  not  a  moment  to  spare,  expecting 
the  company  to  dinner  immediately,  and  his  master  being  up 
stairs  dressing,  (a) 

(a)  Tho  fbllowiDg'  oaaes  were  inwrted  at  thii  place  in  the  case  reaorved  hy  the  learned 
judge:— OoDelly*8  Caae,  2  Eaat,  P.  C.  715.  S.  C.  1  Leach,  193.    IlickaiaD*8  Caae,  ibid. 


376  KU88ALL  AND  BYAH^fl  CftOWN  0A8B8. 

The  prisoner  made  another  but  an  ineflfectual  attempt  to 
obtain  a  1/.  note  from  the  prosecutor,  on  the  following  even- 
ing, by  similar  threats.  The  prisoner,  on  that  occasion, 
brought  with  him  the  duplicate  pawn  ticket  for  the  coat, 
which  ticket  was  produced  by  the  prisoner  and  delivered  up 
to  the  constable  upon  his  being  apprehended.  In  this  evi- 
dence of  the  prosecutor  as  to  this  second  attempt,  as  well  as 
to  the  pawn  ticket,  the  prosecutor  was  confirmed  by  other 
witnesses. 

This  evidence  was  objected  to  by  the  prisoner's  counsel, 
on  the  ground  that  evidence  of  an  attempt  to  commit  another 
similar  offence  could  not  in  the  present  case  be  admitted; 
but 

Mr.  Justice  Holroyd  received  it  (Wood  B.  coinciding  with 
him  in  its  admissibility),  on  the  ground  of  its  being  offered 
as  confirmatory  of  the  truth  of  tlie  prosecutor's  evidence,  as 
to  the  transaction  of  the  former  day,  and  as  to  the  nature  of 
those  transactions.  (6) 

The  jury  found  the  prisoner  guilty,  and  sentence  of  death 
was  passed  upon  him. 

[  *377  ]  *Mr.  Justice  Holroyd  reserved  this  case  for  the 
opinion  of  the  judges,  as  well  on  the  ground  of  the  objection, 
to  the  evidence  which  had  been  admitted,  as  on  account  of 
the  discussions  which  had  taken  place  among  the  judges  upon 
the  decision  in  Hickman's  case. 

In  Hilary  term,  1819,  all  the  judges  met.  Eleven  of  the 
judges  thought  this  case  wad  similar  to  Rex  v.  Hick- 
man, 2  East,  P.  C.  728,  and  that  they  could  not  with  pro- 
priety depart  from  that  decision.  Holroyd,  J.,  Bayley,  J., 
and  Richards,  C«  B.,  stated  that  in  their  opinion  Hickman's 
case  was  rightly  decided;  because  a  charge  of  this  descrip- 
tion carried  with  it  such  a  degree  of  fear  as  might  be  ex- 
pected to  overcome  a  firm  and  constant  mind.  Graham,  B. 
thought  Hickman's  case  was  not  rightly  decided;  but  that 
he  should,  on  this  point  be  influenced  in  future  by  what  ap- 
peared to  be  the  general  opinion  of  the  judges.  The  con- 
viction was  held  right,  (a) 

73a  S.  C.  1  Leach.  C.  C.  37a  Jackson  and  Shipley's  Cue,  1  East,  P.  C.  ftdda.  zzL  Eins. 
stead*8  Case,  MS.  C  C.  R.    Rex  v.  Cannon,  ante,  146. 

(6)  Vide  Rex  «.  Cole,  cited  in  Phi1Iipp*s  Evidence,  195.  4th  edit  Vide  also  Rcz  ik 
Wylie,  1  N.  R.  93.  8.  C.  3  Leach,  C.  C.  983. 

(a)  Vide  Rex  v.  Fuller,  HU.  T.  1830,  jposI,  40a 
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Bex  V.  William  Garr* 

IndictmeDt  on  the  43  (7. 3,  c  58.  for  tttemptinsr  to  ditcliarg«  a  loaded  blunderbaii  at  /.  SL 
Held,  that  in  order  to  coostitote  the  offence  of  attempting  to  discharfe  loaded  fire-arnis» 
they  tamA  be  lo  loaded  aa  to  be  oapaUe  of  doing  the  miKhief  intended. 

• 

THE  prisoner  Mras  tried  before  Mr.  Justice  Holroyd  at  the 
Old  Bailey  January  sessions,  in  the  year  1819,  on  an  indict* 
Blent  for  wilfully,  maliciously  and  unlawfully,  priming  and 
levelling  a  blunderbuss,  loaded  with  gunpowder  and  leadea 
shot,  and  attempting,  by  drawing  the  trigger,  to  discharge 
the  same  against  William  Billingsley,  with  intent  to  murder 
him.  There  were  two  other  counts,  one  charging  the  intent 
to  be  to  disable  William  Billingsley,  and  the  other  to  do  him 
some  grievous  bodily  harm. 

It  appeared  in  evidence  that  William  Billingsley  had  loaded 
the  blunderbuss  with  gunpowder  and  leaden  shot,  and  bad 
primed  U  a  fortnight  l^fore  the  c^nce  was  committed,  but 
nad  not  examined  it  aftwwards.  At  the  time  when  Uie  pri« 
soner  levelled  the  bkmderbuss  and  pulled  the  trigger,  the  uint 
struck  fire,  bat  the  flash  was  of  the  flint  only,  and  90t  of  any 
priming. 

*Th6  Uunderbusa  aa  loaded  originally  by  Bil*  [  ^378  ] 
lingsley,  was,  after  the  prisoner's  apprehension,  accidentally 
discharged  at  the  police  office,  no  fresh  priming  having  beea 
put  in. 

The;  jury  found  the  prisoner  guilty;  but  they  at  the  same 
time  added,  that  the  blunderbuse  was  md  primed  at  the  time 
when  the  priscHier  drew  the  trigger. 

A  doubt  bavins  been  suggest^  whether  the  piece  was  then 
completely  loaded  so  an  to  bring  the  case  withm  the  statute 
43  Q^  3.  c.  58,  the  learned  judge  reserved  that  question  for 
the  opinion  of  the  judges. 

.In  Hilary  term,  1819,  the  judges  met  and  considered  thii 
GMe.  A  majority  of  the  judges  considared  the  verdict  of 
the  jury  as  equivalent  to  a  nnding  by  them,  that  the  blunder- 
bass  was  QOt  so  loaded  as  to  be  capable  of  doing  mischief 
by  having  the  triggw  drawn;  and  if  such  was  the  case,  thc^ 
48  .         . 
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were  of  opinion  in  point  of  law,  that  it  was  not  loaded  withia 
the  meaning  of  the  statute,  and  accordingly  recommended  a 
pardon  to  be  appUed  for. 


Bank  Prosecutions. 

Forgftry.  The  bank  having  preferred  bUh  for  utteriogr,  and  havincf  in  poeeetsion  io  n* 
epect  of  the  same  note,  and  havin|^  elected  to  proceed  on  the  bill  for  having  in  poeaes- 
sion:  Held,  that  although  fact«,  sufficient  to  support  the  capital  charge,  were  made  out 
in  proof,  an  acquittal  for  the  minor  ofibnoe  ought  not  to  be  directed,  because  the  wholo 
of  the  minor  offence  was  proved,  and  it  did  not  merge  in  the  larger.  It  is  not  neces- 
sary that  the  signing  clerk  at  the  bank  should  be  prc^uced,  if  witnesses  acquainted  with 
hia  hand*writing  state  that  the  signature  to  the  note  is  not  in  his  hand-writing.  The 
bank  may  elect  to  proceed  on  indictments  for  the  lesser  offence,  although  indictments 
have  been  found  for  the  capital  charge. 

AT  the  CHd  Bailey  sessions  in  December,  1818,  there  were 
several  indictments  against  prisoners,  for  the  capital  ofllence 
of  disposing  of,  and  putting  away  forged  Bank  of  England 
notes,  with  intent,  &c.,  knowing  them  to  be  forged. 

There  were  also  several  indictments  against  the  same  pri« 
soners,  for  the  transportable  offence,  of  having  the  same  notes 
in  their  possession,  knowing  them  to  be  forged. 

Two  mdictments  for  the  capital  offence  were  tried,  and 
the  offences  clearly  proved;  and  yet  the  jury  acquitted  the 
prisoners.  After  which,  the  counsel  for  the  bank  proceeded 
to  try  the  remaining  prisoners  for  the  transportable  offences 
only,  of  which  they  were  found  guilty,  and  ttien  they  suffered 
them  to  bo  acquitted  on  the  capital  indictments. 

[  *379  ]  ^n^he  counsel  for  the  bank,  first  applied  to  the 
court  for  leave  to  proceed  for  the  minor  offence:  and  the  court 
left  it  to  their  election,  without  looking  into  the  evidence. 

A  doubt  was  suggested  to  Mr.  Baron  Wood  and  Mr.  Jus- 
tice Holroyd,  by  the  Common  Serjeant,  whether  as  there 
were  two  indictments,  the  judges  were  not  bound  to  try  the  ca- 
pital charge  first,  and  hear  the  evidence  upon  that;  and  if  the 
prosecutor's  counsel  did  not  call  the  witnesses,  whether  the 
judges  ought  not  to  direct  the  witnesses  to  be  called  on  their 
recognizances;  and  if  they  did  not  appear  to  estreat  their 
recognizances;  and  if  they  did  appeur  to  examine  them.  The 
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CommoD  Serjeant  stated,  that  Mr.  Bai^  Eyre  had  givea 
such  an  opinion  on  a  former  occasion;  and  that  the  Recorder 
thought  that  course  ought  to  be  adopted. 

It  was  therefore  thought  proper,  to  submit  the  following 
points  for  the  consideration  oi  the  judges: 

First,  Whether  there  ought  to  be  two  indictments  preferred 
and  found,  one  for  the  capital  offence,  and  the  other  for  the 
transportable  offence,  at  one  and  the  same  /ime,  /or  one  and 
the  same  facij  the  having  in  possession  not  being  otherwise 
proved  than  by  the  putting  it  off,  both  taking  [dace  at  the 
same  time  and  constituting  a  capital  offence,  whether  it  could 
be  split  into  distinct  offences? 

Secondly,  Whether  the  judges  ought,  where  both  indict- 
ments are  found,  to  leave  it  to  the  election  of  the  counsel  for 
the  bank  which  to  proceed  upon? 

Thirdly,  Whether  the  judges  can,  in  such  case,  properly 
proceed  to  try  the  indictments  for  the  minor  offence,  before 
that  for  the  capital  offence  is  tried;  and  what  ought  to  be 
done  if  the  counsel  will  not  call  evidence  upon  the  latter? 

Fourthly,  If,  upon  tr}4ng  the  indictment  for  the  minor  of- 
fence, it  turns  out  in  proof  to  be  a  capital  offence,  ought  the 
judges  to  direct  an  acquittal  for  the  minor  offence  and  the 
prisoner  to  be  tried  for  the  capital  offence,  either  on  an  in- 
dictment already  found  for  that  offence,  or  a  new  indictment 
to  be  preferred? 

Fifthly,  If  the  prisoner,  by  consent  of  counsel  for  the  bank 
or  otherwise,  has  been  acquitted  for  the  capital  offence,  and 
upon  the  subsequent  trial  for  the  minor  offence,  it  turns  out 
in  proof  to  be  a  capital  offence,  ought  the  prisoner  also  to  be 
acquitted  of  the  minor  offence? 

^Sixthly,  Upon  the  late  trials,  the  counsel  for  the  [  *380  ] 
bank  thought  it  proper,  over  and  besides  the  usual  proof,  given 
by  the  bank  inspector  of  the  note  being  forged  (viz.  of  its  not 
being  bank  paper,  nor  a  bank  impression,  and  that  he  was 
acquainted  with  the  hand-writing  of  the  clerk  whose  name 
appeared  to  the  note,  and  that  he  believed  it  not  to  be  his 
hand-writing),  to  go  further  and  produce  the  clerk  himself, 
to  {H*ove  that  he  never  signed  it.  This  appeared  to  have  been 
done,  upon  some  intimation  that  the  jury  would  not  be  satis- 
fied without  the  best  proof  the  nature  of  the  case  would 
admit  of;  and  that  was  the  signing  clerk  himself,  who  was  a 
competent  witness*  Is  it  necessary  the  signing  clerk,  if  living, 
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khoold  be  produced?  Aikl  if  a  jury  should  require  his  festn 
mouy,  and  it  is  not  produced,  wlmt  directito  should  the  judge 
give? 

:  In  Hilary  term,  1819,  the  judges  met  and  considered  this 
case.  Upon  the  question  whether,  if  facts  sUflkient  to  sup- 
port the  capital  charge  are  made  out  in  proof,  an  aequittal  for 
the  minor  offence  ought  to  be  directed,  the  judges  were 
unanimously  of  opinion  that  an  acquittal-ought  not  to  be  direct'^ 
ed;  for  the  whole  of  the  minor  offence  would,  in  such  case,  ne^ 
cessarily  be  proved;  and  that  it  was  not  merged  in  the  larger 
offence.  The  judges  were  also  of  opinion  that  it  was  un« 
necessary  to  produce  the  signing  clerk  to  show  that  he  never 
signed  the  note,  if  established  by  the  evidence  of  persons 
acquainted  with  his  hand-writing,  that  the  signature  was  not 
in  his  hand-writing.  The  judges  also  thought,  the  bank  might 
be  permitted  to  proceed  on  the  indictments  for  the  lesser 
offence;  although  indictments  had  been  found  for  the  capital 
ieharge. 


[  *381  ]  *Bex  V.  John  Wetherell. 

Indictments  were  found  againtt  a  prisoner  at  the  quarter  sessions  for  the  North  Ridinif  of 
Yorkshire,  and  transmitted  to  the  assizes  hj  the  justices  at  session:  Held,  that  althooiffa 
the  indictments  were  not  removed  bTcertisrart,  the  judge  of  assiie  should  have  tried  ths 
prisoner  on  these  indictments^  and  that  lie  was  improper!/  discharged  by  proclnmstion 
tritbbut  tooh  trial 

TWO  indictments  had  been  found  against  the  prisoner  at 
the  North  Riding  of  Yorkshire  quarter  sessions  of  the  peace, 
by  the  grand  jury  for  that  Riding.  One  of  them  was  for  as- 
sisting one  Burks  to  escape  from  the  house  of  correction,  he 
being  sentenced  to  twelve  months'  imprisonment  for  grand 
larceny;  and  the  other  against  the  prisoner  Wetherell,  for 
escaping  himself,  he  being  under  confinement  for  the  same 
offence. 

It  was  ordered  by  the  court  of  quarter  sessions,  that  We- 
therell shouM  be  committed  to  His  Majesty's  gaol,  the  castle 
of  York,  in  and  for  the  said  county,  to  be  confined  until  he 
•bould  take  his  trial  at  the  then  next  assizes;  and  the  ke^pep 


of  the  bouse  of  correction  at  NorthallertoD  was  ordered  to 
deliver  him,  and  the  keeper  of  York  castle  to  receive  him, 
till  the  time  of  his  trial  for  his  offences  aforesaid. 

These  two  indictments  were  transmitted  to  the  Lent  assizes 
for  York,  in  the  year  1819,  held  before  Mr.  Baron  Wood, 
annexed  to  a  certificate  signed  by  the  deputy  clerk  of  the 
peace  for  the  North  Riding,  certifying  that  they  were  found; 
and  the  indictments  contained  the  names  of  the  witnesses  on 
the  back,  and  were  signed  by  the  foreman  of  the  grand  jury 
at  the  sessions  as  found  true  IhUsw 

When  the  prisoner  was  called  to  the  bar  to  be  arraigned^ 
an  objection  was  made  by  his  counsel,  that  the  learned  judge 
who  presided,  had  no  authority  on  these  (Hroceedings  to  try 
Jiim;  and,  as  then  advised,  the  learned  judge  thought  the  ob* 
jeotion  a  good  one,  and  inquired  of  the  deputy  clerk  of  the 
assize  whether  it  had  been  usual  to  receive  such  transmis*- 
sions  from  the  sessions:  he  said  it  was  not  usual,  but  he  re- 
membered an  instance  a  few  years  previous  to  that  time^ 

The  prisoner  was  discharged  by  proclamation,  the  time  of 
his  former  sentence  having  expired,  so  that  be  could  not  be 
remanded  on  that  sentence. 

The  reasons  which  occurred  to  the  learned  judge  at  the 
time,  for  neihsing  to  try  this  prisoner,  were, 

^First,  Having  never  tried  an  indictment  found  at  [  *382  ] 
the  quarter  sessions^  unless  it  had  been  removed  by  certiorari 
into  the  King's  Bench,  and  sent  from  thence  to  the  assizes  to 
be  tried. 

Secondly,  The  great  inconvenience  and  labor  that  would 
be  thrown  on  the  commission  of  gaol  delivery,  if  the  justiees 
could  at  their  discretion,  transmit  prisoners  with  their  indict- 
ments to  the  assizes  to  be  tried,  when  the  justices  were  com- 
petent to  try  them. 

Thirdly,  He  thought  there  ought  to  have  been  a  new  in* 
dictment  preferred  before  the  grand  jury  of  the  county,  at  the 
assizes,  and  found  by  them. 

As  a  rule  in  similar  cases,  the  learned  judge  stated  the  case 
for  the  opinion  of  the  judges. 

In  Easter  term,  1819,  the  judges  met.  They  were  of 
opinion  that  the  prisoner  shoukl  have  been  tried  at  the 
assizes,  upon  the  indictment  found  at  the  sessions,  (d) 

(a)  4  fitf  10.  3.  e.  d.  4  Inat  166.  3  Hale^  P.  C  33.  9  Hawk.  P.  a  e.  $. «.  33.  Ibid.  «.  6. 
«.  3.  Crown  Cir.  oomp.  37.  ai  to  traniinitiijii^  indictmenta  preferred  at  the  quarter  MssioDa 
in  MiddkMx  to  the  OM  Bailey. 
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Rex  t?.  Michael  Oxford. 

Upon  an  indictment  for  having  in  possession  ft  die  made  of  iron  and  steel  proof  of  a  die 

made  oi  either  material  is  sufficient 

THE  prisoner  was  tried  before  Mr,  Justice  Burroughs  at 
the  Lent  assizes  for  the  county  of  Warwick,  in  the  year  ISld^ 
on  an  indictment  on  the  statute  of  8  &  9  TF.  3  c.  26.  s,  V. 
(6),  for  knowingly,  feloniously,  and  maliciously,  having  in  his 
custody  and  possession,  without  lawful  authority  or  sufficient 
excuse,  a  die  made  of  iron  and  steel,  upon  which  was  im* 
pressed  the  figure,  stamp,  resemblance,  and  similitude  of  the 
nead  side  of  a  good  shilling,  against  the  statute,  &c.  There 
were  other  counts  in  the  indictment,  but  in  each  of  them  the 
die  was  alleged  to  be  made  of  iron  and  steeK 

The  prisoner  worked  for  a  button-maker  at  Birmingham, 
and  was  discovered  at  the  machine  in  the  act  of  stamping 
[  *383  ]  shillings.  *The  person  who  discovered  him  secured 
one  of  the  shillings,  and  saw  the  prisoner  take  from  the  ma- 
chine two  pieces  of  iron,  (as  the  witness  called  them,)  one 
from  the  top  of  the  machine  and  the  other  from  the  bottom, 
and  put  both  into  his  pocket.  The  dies  were  not  produced 
at  the  trial.  The  witness  said,  the  machine  was  made  of 
iron,  and  that  the  dies  appeared  to  be  of  the  same  material; 
but  he  could  not  speak  with  any  accurate  knowledge  as  to 
the  metal  of  which  the  dies  were  coniposed. 

One  of  the  moniers  of  the  mint  stated,  that  dies  for  stamp- 
ing coin  were  usually  made  of  iron  hardened  into  steel;  and 
that  iron  dies  would  not  stand,  or  bear  such  hard  blows  as 
steel  dies. 

It  appearing  to  the  learned  judges  that  the  jury,  according 
to  the  first  witnesses  evidence,  could  only  find  that  the  dies 
were  made  of  iron,  and  according  to  the  last  witnesses  evi- 
dence, could  only  conjecture  that  they  were  made  of  steel; 
he  therefore  told  the  jury,  that  if  they  were  satisfied  with  the 
rest  of  the  evidence,  and  were  of  opinion  that  the  {M^isoner 
knowingly  had  these  dies  in  his  possession,  and  should  find 

(6)  See  words  of  the  itatote,  tvpra^  369. 
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him  guilty,  he  Would  reserve  the  point  arising  on  the  indict- 
ment for  the  opinion  of  the  judges. 

In  the  case  of  William  Phillips  the  elder,  and  William 
Phillips  the  younger,  which  was  before  the  judges  in  Michael- 
mas term,  1819,  (a)  the  indictment  was  in  the  same  form  as 
the  present  indictment;  it  described  the  die  to  be  made  of 
iron  cmd  steel.  But  in  that  case,  the  only  witness  who  spoked 
to  the  materials  of  the  dies  said  they  were  made  of  iron  or 
steel,  he  could  not  say  which.  That  case  was  chiefly  de-* 
cided  on  the  ground,  that  it  did  not  appear  that  the  prosecu- 
tion was  commenced  within  three  months,  as  was  required 
by  the  statute. 

The  question  reserved  for  the  opinion  of  the  judges  was, 
whether  the  prisoner  was  well  convicted. 

In  Easter  term,  1819,  the  judges  met  and  considered  this 
case.  They  held  that  the  evidence  given,  was  suflScient  to 
support  the  indictment;  that  it  was  immaterial  as  regarded 
the  offence  of  what  the  die  was  made,  and  proof  of  a  die 
either  of  iron  or  steel,  or  of  both^  would  satisfy  this  charge. 


*Bex  t.  Ann  Gaze  and  William  Oaze.   [  ^384  ] 

A,  Q.  wu  ooDvicied  of  itealinff  promissory  notes,  and  her  husband  of  reoeivin|^  them. 
On  ease  the  judges  thought  the  roeeiving  not  indictable,  and  that  the  conviction  was 
wrong. 

THE  prisoners  were  tried  before  Mr.  Justice  Richardson, 
at  the  Lent  assizes  for  the  county  of  Gloucester,  in  the  year 
1819,  on  an  indictment  which  charged  the  prisoner,  Ann 
Gaze,  with  stealing  certain  promissory  notes  for  the  payment 
of  money,  and  the  prisoner  William  Gaze  (her  husband),  as 
an  accessary  after  the  fact  for  receiving  the  said  notes, 
knowing  them  to  have  been  stolen. 

fiotb  prisoners  were  convicted  on  clear  evidence,  and  re- 
ceived sentence  of  imprisonment  in  the  penitentiary  house. 
But  a  doubt  having  occurred  to  the  learned  judge,  whether 

(a)  Ante^  369. 
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the  reccivor  cipnmis^ory  iMte$^  for  the  stealing  of  wbicb,  the 
principal  was  convicted  of  larceny,  aqcording  to  the  statute 
qS  %  G.  %  e.  25.  $.  3^  eould  be  considered  as  a  receiver  of 
'*  goods  or  chattels,'^  within  the  9  W.^M.  e.  9.  «•  4.  (a)  he 
reserved  this  case  for  the  consideration  of  the  judges 

The  words  of  the  statute  of  2  G,  3.  c.  25.  $,  3.  are, ''  If 
any  person  or  persons  shall  steal,  or  take  by  robb^,  (among 
other  things)  any  promissory  notes  for  the  payment  of  ^oy 
money,  being  tho  property  of  any  other  person  or  persons, 
or  of  any  corporation;  notwithstanding  any  of  the  said  par- 
fieulars  are  termed  in  law  a  chose  in  action,  it  shall  be  deem- 
ed and  construed  to  be  felony  of  the  same  nature  and  the 
9ame  degree,  and  with  or  without  the  benefit  of  clergy  in  the 
same  manner  as  it  would  have  been  if  the  ofieoder  had  stolea 
or  taken  by  robbery  any  other  goods  of  like  value,  with  the 
money  due  on  such  notes,  &c.,  or  secured  thereby  and  re- 
maining unsatisfied;  and  such  offender  shall  suffer  such 
Funishment,  as  he  pr  she  should  or  might  have  done,  if  he  or 
*385  ]  she  had  stolen  other  goods  of  the  like  value  with  *the 
moneys  due  on  such  notes,  &c.'respectively,  or  secured  there- 
by, and  remaining  unsatisfied,  any  law  to  the  contrary  there- 
of in  anywise  used  notwithstanding.*'  See  East,  P.  C.  title 
Larceny  and  Robbery,  c.  16.  s.  143,,  where  the  question  is 
considered.  See  also,  Sadi  and  Morris's  case,  ibid.  748.  S. 
C  1  Uach,  C.  C.  46a  Dean's  case,  2  East,  P.  O.  749. 
and  646. 

The  question  reserved  for  the  opinion  of  the  judges  was* 
whether  William  Gaze  was  rightly  convicted,  as  an  acces- 
sary afler  the  fact. 

In  Easter  term,  1819,  eleven  of  the  judges  met  and  consi- 
dered this  case;  they  were  unanimously  of  opinion,  that 
William  Gaze  was  not  rightly  convicted.  The  judges  stated, 
that  their  opinion  was  founded  upon  the  reason  assigned  by 
Mr.  Justice  Ashhurst  for  the  decision,  in  Rex  t;.  Sadi  and 
Morris,  (a)  which  was,  that  although  a  statute  which  creates 
a  new  felony  will  attach  to  that  felony  all  the  common  law 
incidents  to  felony,  so  that  accessaries  thereto  will  be  included, 

(a)  Which  enacts,  That  if  any  pcnon  shall  haj  or  receive  any  goodn  or  chattels  thai 
■hall  be  feloniously  taken  or  stolen  from  any  other  person,  knowing  the  same  to  be  stolett, 
he  shall  be  doomed  an  ocoessarv  to.  such  felony  after  the  iact,  and  shall  incnr  the 
ponishment  as  an  accessary  to  the  felony  after  the  felony  committed. 

(a)  Ashharat*8  MS.  C.  C  R.  S.  C  1  Leach,  46a  and  2  East,  P.  C.  784. 
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yet  it  will  go  no  further,  and  a  receiver  of  *  stolen  goods  not 
being  a  conunon  law  accessary,  is  not  included,  (b) 


*Rex  V.  William  Nash  and  James  Weller.   [  *386  3 

Indietment  on  57  G,  3.  e.  90.  It  it  no  tnswer  to  a  ohar^  under  this  act,  that  the  prifonen 
put  down  their  ariM  and  feft  them  belere  th^  wereeee^  if  k  vaapemeived  tW  lome 

one  was  there  armed  before  they  were  seen. 

THE  prisoners  were  tried  and  convicted  before  Mr.  Justice 
Bayley,  at  the  Lent  assizes  for  the  county  of  Kent,  in  the  year 
1819,  under  57  G.  3.  r.  90.,  (a)  upon  a  charge  of  being  found 
armed  in  the  night  in  a  wood  they  had  entered,  with  intent  to 
kill  game. 

The  prisoners  were  shooting  in  the  wood  in  the  nighty  and 
the  flash  of  one  of  their  guns  was  seen  by  a  keeper,  who 
was  upon  the  watch  for  them;  but  before  they  were  seen, 
they  had  abandoned  their  guns  in  the  woods,  and  were 
creeping  away  upon  their  knees. 

The  learned  judge  doubted  whether  the  statute  applied 
where  the  prisoners  had  not  their  guns  in  their  possession,  or 
within  their  reach,  at  the  time  they  were  discovered;  and 
therefore  respited  the  judgment. 

In  Easter  term,  1819,  the  judges  met  and  considered  this 
case.  They  held  that  the  prisoners  were  rightly  convicted; 
being  of  opinion  that  the  prisoners  were  found  armed  within 
the  meaning  of  the  statute. 

(h)  Bat  now  bj  the  3  O.  4  e,  S4. 1. 1.  it  is  enacted,  That  all  peraons  who  shall  reoeire 
or  baj  (among  other  things)  any  promissorT  note  for  payment  of  money,  knowing  the 
same  to  have  been  stolen,  shaU  be  liable  to  be  nrosecuted  and  punished  respective^  ibr 
felony  or  misdemeanor,  as  the  ease  may  be,  in  like  manner  as  persons  receiving  or  baying 
stolen  goods  and  chsttelt,  knowing  the  same  to  have  been  stolen,  are,  by  the  laws  now  in 
ferce,  liable  to  be  prosecuted  and  punished. 

(a)  See  statute,  svjira,  368. 
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Rex  r«  Catherine  Rourke, 

Indiotment  far  merilegtt  on  1  Ed,  d  e.  13. 1. 10.  (fr)  The  proYisionf  of  thSf  teetioa  m  not 
confined  to  foods  mad  for  dmne  eenioe,  tfaej  extend  to  ertides  kept  in  tiie  chorcfa  to 
keepitinrepeir. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayley,  at  the  Kingston  Lent  assizes,  1819,  for  sacrilege  ia 
stealing  an  iron  pot,  value  sixpence,  and  a  snatch-block,  vahie 
four  shillings,  the  property  of  the  churchwardens. 
[  *387  ]  *The  block  was  to  raise  weights,  in  case  the  bells 
wanted  repairing,  and  the  pot  for  charcoal  to  air  the  vaults* 
At  the  time  these  things  were  taken,  the  church  was  being 
remired. 

The  learned  judge  doubted,  whether  these  were  such  goods 
as  were  entitled  to  the  protection  of  the  church,  and  forbore 
passing  sentence. 

In  Easter  term,  1819,  the  judges  met  and  considered  this 
case;  they  were  unanimously  of  opinion,  that  these  were 
goods  entitled  to  the  protection  of  the  statute;  and  that  a 
capital  sentence  ought  to  be  passed  on  the  prisoner.  The 
juages  thought  the  violation  ot  the  sanctity  oi  the  place,  was 
the  thing  the  statute  meant  to  prevent,  (a) 

(6)  1  Edw,  6.  c.  12.  f .  10.  whieh  enacts,  Thatno  pereon  that  shall  be  oonvioted  of  jelonionslj 
taking  of  anjr  ||Oods  oat  of  any  parish  church,  or  other  ehapel,  shall  be  admitted  to  have  or 
moj  the  prifileso  or  benefit  of  his  clergy  or  sanctqvy.  hot  shall  he  put  from  the  mm^ 

(a)  3  iiaie,  365. 
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Rex  V.  Thomas  Clay. 

Ltrcenj.  Catttog  off  port  of  a  sheep  whilst  it  ie  olive  with  intont  to  steal  it,  will  support 
an  indictment  for  killing  with  intent  to  steal,  if  the  cottiog  off  must  occasion  the  sheep's 
death. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayley,  at  the  Lent  assizes  for  the  county  of  Essex,  in  the 
year  1819,  of  killing  a  lamb  with  intent  to  steal  part  of  the 
carcase. 

It  appeared  in  evidence,  that  the  prisoner  cut  the  leg  off 
from  the  animal  whilst  it  was  living,  and  carried  the  leg  away 
before  the  animal  died;  so  that  the  lamb  was  not  completely 
killed  at  the  time  of  the  larceny. 

The  prisoner  hid  the  leg,  at  some  distance  from  the  place 
where  he  cut  it  from  the  animal,  and  meant  to  have  returned 
to  carry  it  home. 

.  The  learned  judge  thought  as  the  death-wound  was  given 
before  the  theft,  the  offence  was  made  out,  and  he  directed 
the  jury  accordingly,  and,  upon  their  finding  the  prisoner 
guilty,  passed  sentence  upon  him;  but  saved  the  point  for  the 
consideration  of  the  judges. 

In  Easter  term,  1819,  eleven  of  the  judges  met  and  con- 
sidered this  case.  They  were  unanimously  of  opinion  that 
the  conviction  was  right* 
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*Rex  V.  William  Jenmngs. 

The  prisoner  was  convicted  of  rnan-slaogfhter,  in  Teh.  1619,  and  had  his  cUrgj.  In  April 
following  he  was  indicted  for  the  murder  of  another  person,  bat  again  fmind  gniltj  of 
manslaughter;  the  stroke  in  both  cases  was  in  the  same  day  and  at  the  same  time. 
Held,  that  the  former  albwanoe  of  clergy  protected  him  against  any  punbhment  oo 
the  second  verdict 

THE  prisoner  was  tried  before  Mr.  Justice  Park,  at  the 
Old  Bailey  sessions,  April,  1819,  on  an  indictment  for  the 
murder  of  Mary  Anne  Condon,  and  was  convicted  of  man- 
slaughter.  i 

The  prisoner  had  been  tried  at  the  preceding  February 
sessions  at  the  Old  Bailey,  before  Mr.  mron  Graham,  for 
the  murder  of  Mary  Cormack,  and  was  also  then  convicted 
of  manslaughter,  and  received  the  henefit  of  clergy. 

The  act  which  occasioned  the  death  of  the  two  children 
was  one  and  the  same;  but  Mary  Anne  Condon  was  not  dead 
when  the  prisoner  was  tried,  and  received  the  benefit  of 
clergy  for  Killing  Mary  Cormack. 

The  learned  judge  respited  the  judgment  upon  a  doubt 
entertained  by  him,  whether  as  this  prisoner  had  previously 
received  the  benefit  of  clergy  for  the  same  act^  he  could,  on 
this  trial,  receive  a  punishment  for  the  death  which  had  tak^i 
place  subsequently  to  his  former  trial;  and  this  doubt  was 
submitted  to  the  opinion  of  the  judges. 

In  Easter  term,  1819,  eleven  of  the  judges  met  and  con- 
sidered this  case.  They  were  unanimously  of  opinion^  that 
the  former  allowance  of  clergy  protected  the  prisoner  against 
any  punishment  upon  the  second  verdict;  and  that  if  the  pri- 
soner were  to  be  called  up  fpr  judgment  he  ought  to  rely 
upon  that  allowance  as  a  bar.  (a) 

<•)  vide  Cole*s  Case,  Plowd.  401.    Fost  64.    Hales  o.  Petit,  Plowd.  S53. 
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*Rex  i^.  James  Froud. 

Forg^erj.  By  the  48  O,  3  c.  75.,  a  justice  of  the  peace  may  order  the  treasurer  of  the  county 
to  pay  every  charch-wardeiti  oveneer,  head-borou^h,  or  oonatable,  the  expeosea  he  baa 
incurred  in  baryin^  any  dead  body  that  haa  been  caat  on  abore.  A  juatice'a  order  waa 
ibrgred,  stating  that  a  dead  body  had  been  caat  on  ahore  in  the  parish  of  A.,  that  I.  S< 
had  made  oath  before  the  jnatiee  that  he  had  laid  ont  3^  5«.  in  the  buryin|^  him,  and 
raqoiring  the  treaaurer  to  pay  him  the  aum:  Held,  that  this  was  a  warrant  or  order  for 
the  payment  of  money  within  the  7  G.  2^  though  the  order  did  not  atate  that  L  S.  waa 
a  ehiirch.warden,  &e.  S.  a  1  firod.  &>  Bing.  300. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Holroyd,  at  the  Lent  assizes  for  the  county  of  Cornwall,  in 
the  year  1819,  on  an  indictment  for  feloniously  forging,  and 
also  uttering  and  publishing  as  true,  knomng  it  to  be  forged, 
a  warrant  for  payment  of  three  pounds  five  snilUngs,  the  tenor 
of  which  said  warrant  was  set  forth  in  the  indictment,  with 
intent  to  defraud  the  inhabitants  of  the  county  of  Cornwall. 
There  were  also  counts  stating  the  intention  to  be,  to  defraud 
Edward  Coode  the  treasurer  of  the  said  county.  There  was 
another  set  of  counts  in  the  indictment  similar  to  the  former^ 
with  the  exception  of  stating  the  instrument  to  be  an  order 
for  payment  of  money,  instead  of  a  toarrant. 

The  warrant  or  order  was  as  follows: 

"  To  the  treasurer  of  the  county  rates. 

"  Cornwall,  to  wit.  Whereas,  it  appeareth  to  me,  one  of 
His  Majesty^s  justices  of  the  peace,  in  and  for  the  said  county, 
that  on  the  first  day  of  March  now  last  past,  a  dead  body 
was  cast  on  shore  in  the  parish  of  Zenar,  in  the  said  county; 
and  whereas,  John  Cox  of  the  said  parish,  hath  made  oath 
before  me,  that  he  hath  laid  out  the  sum  of  three  pounds  five 
shillings,  in  and  about  the  removal  and  burying  of  the  said 
corpse,  and  which  I  allow  to  be  the  reasonable  charges 
thereof.  I  do  therefore  hereby  authorise  and  require  you  to 
pay  the  said  sum  of  throe  pounds  five  shillings,  out  of  the 
moneys  in  your  hands,  to  the  said  John  Cox  or  his  order. 

^  Given  under  my  band  and  seal,  this  21st  day  of  March, 
1818.  "  John  Pbrnown,  (L.  S.)*' 
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On  the  trial  of  the  indictment,  the  prisoner's  uttering  and 

Eublishing  as  true,  the  forged  warrant  or  order  in  question, 
is  knowledge  that  it  was  forged,  and  his  intent  to  defraud, 
as  stated  in  the  indictment,  were  fully  proved.  The  uttering 
of  the  order  was  by  producing  and  delivering  it  for  payment, 
together  with  other  similar  orders  to  the  son  of  the  county 
treasurer  who  acted  as  such  for  his  father  in  bis  absence,  and 
who,  upon  the  prisoner's  representing  himself  to  be  John  Cox, 
[  •SOO  ]  the  person  named  *in  the  order,  and  to  come  from 
the  parish  of  Zenar,  and  that  the  person  who  signed  the  order 
was  a  magistrate  of  the  county,  paid  him  fifty-two  pounds, 
being  the  amount  of  the  sums  contained  in  the  several  orders. 
There  was  no  such  magistrate  as  John  Pernown. 

The  prisoner's  counsel  objected  that  the  prisoner  could  not 
be  convicted  on  the  indictment,  which  was  founded  on  the 
statute  7  G.  2.  c.  22.  (a);  and  contended  that  the  forged  instru- 
ment was  not,  in  its  purport,  a  compulsory  or  even  a  valid 
order,  within  the  statute  48  G.  3.  c.  75.  (i),  it  not  appearing 
on  the  face  of  it  that  the  person  who  was  stated  to  have  laid 
out  the  money,  and  to  whom  repayment  thereof  was  ordered, 
was  one  of  the  officers  of  the  parish,  or  place  to  whom  by  the 
statute  a  justice  of  the  peace  has  authority  to  order  a  repay- 
ment. It  was  also  contended,  that  the  order  must  be  com- 
pulsory, which  this  was  not,  because  it  did  not  state  all  that 
was  sufficient  to  entitle  the  person  to  the  payment  of  the 
money.  This  instrument  also  purported  to  be  an  order  to 
pay  to  the  person  at  whose  expense  the  corpse  was  buried, 

(a)  Which  enacts.  That  if  any  person  shall  falsely  make,  alter,  ibrge  or  ooonteifeit,  or 
eaase  or  procore,  &.,  or  vriWmgly  act  or  assist,  &rc.  in  the  lalse  making,  &c.  (among  oUwr 
things)  any  warrant  or  order  for  payment  of  money,  with  intention  to  defirand  any  person 
wbateoeTer,  or  shall  niter  or  pablisb  as  true  any  j&lsc,  altered,  fiirged,  or  eoonterieited  war. 
rant  or  order  for  payment  of  money  with' intention  to  defraud  any  person,  knowing,  Slc^ 
being  thereof  convicted,  shall  be  deemed  a  i^on,  without  benefit  of  clergy. 

(6)  By  the  fiflh  »eeiUmii  is  enacted,  That  all  necessary  and  proper  payments,  oostaii 
charges,  and  expense  which  shall  bo  made  or  incurred  in  or  about  the  execution  of  this 
act  (i.  e.  the  expenses  attending  the  burial  of  dead  human  bodies  cast  on  shore  fi'om  the 
sea,  &c.)  shall  be  made  and  paid  by  the  churchwardens,  overseers,  constable,  or  headborongh 
for  the  time  being  of  such  respective  parish  in  which  any  dead  human  body  shall  be  found 
ca»X  on  shore  fVom  the  sea.  The  sixth  $eetion  enacts.  That  it  shall  be  lawful  for  any  jus- 
tioe  of  the  peace  for  the  county  or  place  in  which  any  such  body  shall  have  been  so  removed 
and  buried  as  aforesaid,  by  any  writing  under  his  hand,  to  order  and  direct  the  treasurer 
&r  such  county  to  pay  such  sums  of  money  to  such  churchwarden,  &c  for  bis  costs  and 
expenses  in  or  about  the  execution  of  ibis  act  (afler  the  same  shall  have  been  duly  verified 
on  oath)  as  to  the  said  Justice  shall  seem  reasonable  and  necessary,  and  such  treasurer 
shall  and  is  hereby  authorised  and  required  forthwith  to  pay  the  sums  of  money  so  ordered 
and  direoted  to  be  ptiid  to  the  person  so  empowered  to  receive  the  same;  and  such  treasorar 
•hall  be  allowed  the  same  in  his  aooounts. 


r 
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and  not  the  officer  of  the  parish  or  place  who  had  repaid 
him. 

*The  learned  judge  thought  that  the  order,  [  *391  ] 
though  it  mi^ht  not  1^  compulsory,  was  not  in  itself  a  nullity 
nor  made  Toid  by  the  statute,  but  was  still  an  order  for  the 
payment  of  money,  and  protected  by  the  statute  7  G.  2. 
c.  22. 

In  the  case  reserved,  the  learned  judge  further  observed, 
that  by  «.  1.  of  the  statute  of  48  O.  3.  c.  75.  the  expenses 
attending  on  the  burial,  are  not  to  exceed  the  sum  which,  at 
the  time  is  allowed  in  the  parish,  for  the  burial  of  any  person 
buried  at  the  expense  of  such  parish,  and  that  it  did  not  ap- 
pear by  the  order,  that  the  sum  ordered  to  be  paid  did  not 
exceed  that  amount,  nor  whether,  according  to  tno  fifth  sec- 
tion of  the  statute,  that  sum  was  for  the  proper  and-  neces- 
sary expenses  only. 

The  question  for  the  opinion  of  the  judges  was  whether 
the  prisoner  was  rightly  convicted. 

In  Trinity  term,  1819,  the  case  was  argued  before  eleven 
of  the  judges,  (Richards  C.  B.  being  absent,)  in  the  Exchequer 
Chamber,  by  C.  F.  Williams  for  the  prisoner  and  Carter  for 
the  Crown.  Five  of  the  judges,  viz:  Abbott,  L.  C.  J.,  Dal- 
las, C.  J.,  Graham  B.,  Park  J.,  and  Burrough  J.,  thought  the 
conviction  wrong,  being  of  opinion  that  the  instrument  was 
not  properly  a  warrant  or  order  for  payment  of  money  within 
the  7  G.  2.,  because  the  justices  had  no  authority  to  make 
such  an  order,  but  in  favor  of  a  churchwarden,  overseer,  &c. 
Six  of  the  judges,  viz:  Wood  B.,  Bayley  J.,  Holroyd  J.,  Gar- 
row,  B.,  Best,  J.,  and  Richardson  J.,  thought  the  conviction 
right,  because  it  did  not  appear  on  the  face  of  the  order,  that 
J.  S.  was  n<^  a  churchwarden,  &c.,  and  that  if  nothing  ap- 
peared to  the  contrary  on  the  face  of  the  order,  they  thougnt 
the  treasurer  bound  to  conclude  that  the  justice  had  not  made 
an  order  without  satisfying  himself  that  J.  S.  was  church- 
warden, &c.  (a) 

(a)  Vide  2  East,  P.  C.  936.  Lockett*t  Caie,  ilnd,  940.  S.  C.  1  Leaeh,  C.  C.  94.  Abra. 
bain*8  Case,  3  East,  P.  C.  941.  Weirs  Cam,  ihid.  953.  Moffatt*8  Case,  3  East,  P.  C.  954. 
S.  C.  1  Leach,  C.  C.  431.  Foat  119.  Rex  v.  Lyon,  ante,  355.  Rex  v.  Chisbolm,  ante^  397, 
M*Into«h*8  Case,  3  East,  P.  C.  943^  945.  &  C.  3  Leach,  C.  C.  683.  Rex  v,  Rushwortb, 
mtU^  317.  * 
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*Rex  V.  George  Page* 

Indictment  an5  0,U,  e,  30. «.  1.  If  a  bankrupt  rarrenden  to  hit  oommifsion,  and  at  Urn 
time  of  each  sarrender  refuses  to  answer  partlcidar  questions  concerning  bis  property, 
but  talies  the  oath,  and  assigns  as  bb  reason  for  not  answering,  that  he  intends  to  dts- 
pule  the  oommission.  The  refiisal  to  answer  eoeh  qoeetion  wilt  not  be  a  capital  o0eBO9 
within  the  statute.    S.  C.  1  Brod.  &  Bing.  308.  See  1  G.  4.  e.  115.  (a) 

THE  prisoner  was  tried  before  Mr.  Justice  Best,  at  the 
Old  Bailey  sessions  February  1819,  on  an  indictment  on  the 
5  G.  2.  c.  30.  s.  1.  (b)  which  charged  "  that  he  the  said 

(a)  By  1  G.  4.  e,  115.  so  much  of  the  5  O.  9.  e.  30.  ae  inflicts  the  punishment  of  death 
for  not  surrendering  or  making  a  disclosure,  6lc  is  repealed,  and  the  offender  is  liaUe  to 
be  transported  for  life,  or  fur  any  term  not  less  than  se?en  jears,  or  to  be  kept  to  bard 
labor  in  the  common  gaol,  pehitentiary-honse,  or  boose  of  Goneotion,  for  not  exceeding 
eeren  years. 

And  see  now  the  6  6^.  4  e.  16.  «.  113.,  by  which  It  is  enacted.  That  if  any  peraon 
against  whom  any  commission  of  bankrupt  shall  be  issued  whereupon  sueb  person  shall 
be  declared  bankrupt,  shall  not,  before  three  of  Ihe  clock  upon  the  forty-second  day  aflef 
notice  thereof  in  writing,  to  be  left  at  tbo  usual  place  of  abode  of  such  person,  or  personal 
notice  in  cato  sueh  person  be  then  in  prison,  and  notice  given  in  the  London  Gantte  </ 
the  issuing  of  the  commission,  and  of  the  meeting  of  the  commissioners,  surrender  him* 
self  to  them,  and  sign  or  subscribe  such  surrender,  and  submit  to  be  examined  by  them 
from  time  to  time  upon  oath,  or,  beinfl^  a  Quaker,  upon  solemn  affirmation;  or  if  any  sooii 
bankrupt,  upon  such  examination,  shall  not  discover  ail  bis  real  or  personal  estate,  and 
bow  and  to  whom,  upon  what  consideration,  and  when  he  disposed  cf,  assigned,  or  transferred 
any  of  such  estate,  and  all  books,  papers,  and  writings  relating  thereunto  (except  such  part 
as  shall  bave  been  really  and  bond  Jide  before  sold  or  disposed  in  the  way  of  his  trade,  or 
laid  out  in  the  ordinary  expense  of  his  family);  every  such  bankrupt  shall  be  deemed  guilty 
of  folony,  and-  be  liable  to  be  transported  for  life,  or  for  such  term  not  leas  than  sevea 
Tears,  as  the  court  before  which  he  shall  be  convicted  shall  adjudge,  or  shall  be  liable  to 
be  imprisoned  only,  or  imprisoned  and  kept  to  bard  labor  in  any  common  gaol,  peniten- 
tiarv  house,  or  bouse  of  correction,  for  any  term  not  exceeding  seven  years. 

(6)  Wbiob  enacts,  That  if  any  persons  who  shall  become  iNinkrupts,  and  against  wfaom 
a  commission  of  bankrupt  had  been  issued,  whereupon  tbey  are  declared  bankrupt,  shall 
not,  within  fbrty-days  after  notice  thereof  in  writing,  to  be  left  at  the  osual  place  of  abodtt 
of  such  persons,  or  personal  notice  in  case  such  persons  shaU  be  in  prison,  and  notice 
given  in  the  Gazette  that  such  commission  is  issued,  and  of  the  time  and  place  of  a  meet- 
ing of  the  commissioners  therein  named  or  the  major  part  of  them,  surrender  themselven 
to  the  said  commissioners,  and  sign  or  subscribe  such  surrender  and  (not  being  Quakers) 
submit  to  be  examined  fVom  time  to  time  upon  oath  by  and  before  such  commissioners, 
and  in  all  things  conform  to  the  statute  in  force  concerning  bankrupts,  and  opon  their 
examination  fully  and  truly  disclose  and  discover  all  their  emicts  and  estate  real  and  per- 
sonal, and  for  and  in  what  manner,  to  whom  and  upon  what  consideration,  and  at  what 
time  or  times  they  have  disposed  of,  assigned,  or  transferred  any  of  their  goods,  waresa 
merchandises,  moneys,  or  other  estate  and  cfibcts  (and  ail  books,  papers,  and  writing* 
relating  thereto)  of  which  they  were  possessed,  or  in  or  to  which  they  were  any  ways  in- 
terested  or  intitled,  or  which  any  person  had  in  trust  for  them  or  for  their  use,  at  any  time 
before  or  after  the  issuing  the  said  commission,  or  whereby  such  persons  or  their  families 
have  or  may  have  or  expect  any  profit,  dbc.  except  only  such  part  of  their  estate  andeffiseta 
as  shall  have  been  really  and  bmajide  before  told  or  disposed  of  in  the  wav  of  their  tiada 
and  dealings,  and  except  such  sums  of  money  as  shall  have  been  laid  out  m  the  ordinary 
expenses  of  their  families;  and  also  upon  such  examination  deliver  up  to  the  said 
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George  Page,  ^being  brought  before  certain  com-  [  ^93  ] 
misaioDers  of  bankrupt  under  a  commission  of  bankruptcy 
that  had  been  issued  against  him,  feloniously  did  nol  stwmit 
from  time  to  time  to  be  examined  upon  oath  (he  not  being  of 
the  people  called  Quakers),  hv  and  before  the  commissioners 
in  the  said  commission  named,  or  the  major  part  of  them  by 
such  commission  authorised,  and  in  all  things  conform  to  the 
Mveral  statutes  made  and  in  force,  at  the  time  of  the  making 
and  passine  a  certain  act  of  parliament  in  the  fifth  year  of 
the  reign  of  1ms  late  Majesty  King  George  the  Second,  inti-» 
toled,  *  An  act  to  prevent  the  committing  of  Frauds  by  Bank- 
rupts,' and  freely  and  truly  disclose  and  discover  all  hui 
eflfects  and  estates,  real  and  personal,  and  how  and  in  what 
manner,  to  whom  and  upon  what  consideration,  and  at  what 
time  or  times  he  had  disposed  of,  assigned,  or  transferred 
any  of  his  goods,  wares,  merchandises,  moneys,  or  other  es- 
tates and  effects  (and  all  books,  papers,  and  writings,  relat- 
ing thereunto,)  of  which  he  was  possessed,  or  in  or  to  which 
be  was  any  ways  interested  or  entitled,  or  which  any  person 
or  persons  had  or  had  had  in  trust  (or  him  or  for  his  use,  at 
any  time  t^fore  or  after  the  issuing  of  the  said  commission, 
or  ^whereby  he  the  said  George  Page  or  his  family,  [  *394  ] 
had  or  might  have  or  expect  any  profit,  possibility  of  profit, 
benefit,  or  advantage  whatsoever,  except  only  such  parts  of 
his  estate  and  effects,  as  had  been  really  and  bond  fide  before 
sold  and  disposed  of,  in  the  way  of  his  trade  and  dealings, 
and  except  such  sums  of  money  as  had  been  laid  out  in  the 
ordinary  expenses  of  his  family,  and  deliver  up  unto  the  said 
commissioners  by  the  said  commission  authorised,  or  the 
major  part  of  them,  all  such  part  of  his  the  said  George 
Page's  goods,  wares,  merchandises,  money,  estate,  and  eflfects, 
and  all  books,  papers,  and  writings  relating  thereto,  as  at 
^e  time  when  he  the  said  Greorge  Page  was  so  first  before 
Henry  Revel  Reynolds,  Robert  Joseph  Chambers,  and 
Joseph  Hickey,  the  major  part  of  the  said  commissioners  in 
ibe  said  commission  named  and  authorised,  to  wit,  on  the 

iiftnen  «lt  inch  ptit  of  theirir  the  Mid  banknipte*  foocb,  k^  M  at  tlie  tine  of  tacfa  oamU 
nUion  sbftll  be  in  tbeir  powejeion,  4bo.  (tbeir  neeeevarj  wearing  epptrel  of  them  end  their 
ikmiriee  ezeeptod)  then  theT>  in  cue  of  any  djefknlt  and  wilfal  omierion  in  not  snrrenderiog 
aod  enbmittiof  to  be  ezemined  as  lUbreaaid,  or  in  oaee  they  diell  remove,  oonoeel,  Mlo*  any 
part  of  their  estate,  real  or  peraooal,  to  the  vahM  of  30L  or  any  booka,  dte.  with  an  intent  to 
defi-and  their  credHora,  bemg  thereof  lawAilly  convieted,  ahnli  be  deemed  gnllty  of  ^ony, 
withool  ekrgy. 
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said  third  day  of  October  in  the  58th  year  aforesaid,  at  Guild* 
ball  aforesaid,  id  the  parish  and  ward  last  aforesaid,  in  Lon- 
don aforesaid,  were  in  his  possession,  custody,  or  power  (the 
necessary  wearing  apparel  of  him  the  said  George  Page,  and 
the  necessary  wearing  apparel  of  the  wife  and  children  of 
the  said  George  Page  only  excepted),  but  feloniously  did 
make  default,  and  a  wilful  omission,  in  not  submitting  to  be 
examined  as  aforesaid,  to  wit,  on  the  3d  day  of  October  in 
the  58th  year  aforesaid,  at  Guildhall  aforesaid,  in  the  parish 
and  ward  last  aforesaid,  in  London  aforesaid,  with  intent  to 
defraud  the  creditors  of  him  the  said  George  Paget  ag&inst 
the  form  of  the  statute,*^  &c. 

The  notice  required  by  act  of  parliament  had  been  served 
^n  the  prisoner,  by  which  he  was  directed  to  attend  on  the 
3d  of  October,  1818,  (being  the  last  day  appointed  for  his 
surrender  and  examination),  before  the  commissioners  named 
in  the  commission  of  bankruptcy  issued  against  him,  and  there 
to  make  a  full  discovery  and  disclosure  of  his  effects  and 
estates,  real  and  personal*  On  that  day  the  prisoner  appeared, 
and  4ook  the  oath  administered  to  him  by  the  cammissianers,  and 
was  examined^  as  to  what  property  ho  had  in  his  possessiont 
or  under  his  control.  To  some  of  the  questions  that  were  put 
to  the  prisoner  as  to  his  property,  and  especially  as  to  a  sum 
of  5O0L,he  declined  giving  any  answers,  and  to  other  ques* 
tioos  the  prisoner  gave  evasive  and  insufficient  answers.  The 
prisoner  stated  that  this  was  not  done  wiUi  the  intention  of 
aefraiidiflg  his  creditors,  or  to  evade  justice,  but  that  it  was 
bis  intention,  acting  under  legal  advice,  to  contest  the  validity 
[  *395  ]  of  the  commission  which  ''^had  been  issued  against 
bim.  On  the  7th  November  following,  the  prisoner  was  again 
brought  before  the  commissioners,  when  being  swom^  the 
same  questions  were  put  to  him  as  at  the  former  examination, 
to  some  of  which  the  prisoner  declined  giving  any  answers, 
for  the  reasons  assigned  by  him  at  that  examination.  On  the 
28th  of  the  same  November,  the  prisoner  was  again  brought 
before  the  commissioners,  and  again  examined  an  his  oathj 
some  of  the  questions  tendered  to  him  at  his  two  former  ex- 
aminations were  again  put  to  him,  to  some  of  which  he  again 
refused  to  give  any  answer,  and  he  also  refused  to  make  any 
discovery  or  disclosure  of  his  estate  or  effects,  or  enter  into 
any  explanation  until  the  validity  of  the  commission  was  de- 
termined. 
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On  the  prisoner's  thus  refusing  to  give  any  explanation,  or 
to  make  any  discovery  or  disclosure  of  bis  property,  the  pre- 
sent indictment  was  preferred  against  him;  and  on  the  trial  it 
was  objected,  on  the  part  Of  the  prisoner,  that,  he  having  sur- 
rendered to  his  commission  and  taken  the  oath,  could  not  be 
guilty  of  felony  by  giving  insufficient  answers  to  the  questions 
put,  or  by  declining  altogether  to  answer  such  questions* 

The  learned  judge  told  the  jury,  that  if  they  thought  the 
conduct  of  the  prisoner  in  giving  insufficient  answers  to  some 
of  the  questions,  and  refusmg  to  answer  other  questions  pro- 
ceeded from  an  intention  to  defrand  his  creditors,  by  prevent- 
ing them  from  getting  at  his  property,  that  he  was  guilty  of 
felony  within  the  statute  on  which  he  was  indicted;  but  if 
they  thought  that  the  prisoner  believed  he  was  not  a  bankrupt, 
and  that  he  was  not  bound  to  be  examined,  and  that  by  sub- 
mitting to  be  examined,  he  should  prejudice  his  right  to  super- 
sede his  commission;  in  that  case  his  conduct  could  not  be 
said  to  proceed  from  an  intent  to  defraud  his  creditors;  and 
that  his  case  was  not  within  the  statute. 

The  jury  found  the  prisoner  guilty. 

The  first  question  for  the  opinion  of  the  judges  was,  whether 
the  jury  having  found  that  the  insufficiency  of  bis  answers  and 
his  refusal  to  answer  questions,  proceeded  from  an  intent  to 
defraud  his  creditors^  the  prisoner  was  properly  convicted. 

The  act  of  bankruptcy  on  which  the  commission  against  the 
prisoner  was  founded,  was  his  lying  in  prison,  from  the  4th 
June,  1818,  to  the  15th  of  August,  in  the  same  year. 

On  the  16th  of  April,  1818,  the  prisoner  was  committed  to 
•Newgate  by  the  warrant  of  a  magistrate,  upon  the  [  *396  ] 
certificate  of  the  commissioners  of  bankrupts,  under  a  com- 
mission that  had  been  issued  against  him,  which  commission 
bad  afterwards  been  superseded.  On  the  16th  of  the  same 
month,  he  was  brought  by  habeas  corpus  into  the  King^s  Bench, 
and  surrendered  in  discharge  of  his  bail  in  several  actions; 
but  it  appearing  tl)at  be  was  charged  with  the  magistrate's 
warrant,  ne  was  taken  out  of  the  custody  of  the  marshal,  and 
re-committed  to  Newgate  charged  with  the  actions  and  war- 
rant. On  the  18th  of  April,  the  commissioners  acting  under 
the  first  commission,  caused  the  prisoner  to  be  brought  before 
them,  and  committed  him  to  Newgate  for  refusing  to  be  sworn 
or  to  give  any  account  of  his  property.  On  the  24th  of  April, 
the  same  commissioners  again  committed  the  prisoner  for  re- 
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fiisiog  to  answer  certain  questions  put  to  him.  On  the  2Tfh 
of  April,  the  prisoner  was  discharged  by  the  court  of  Kiog'a 
Bench,  from  toe  arrests  dated  the  18tb  and  24th  of  April;  and 
he  was  re-committed  by  the  Court  until  he  should  submit  him- 
self to  be  examined  by  the  commissioners  named  in  the  cooi- 
mission,  or  the  major  part  of  them.  On  the  12th  of  May, 
the  commissioners  certified  that  they  did  not  further  intend  to 
examine  the  bankrupt;  and  that  they  consented  to  his  dis- 
charge, if  the  court  of  King's  Bench  thought  proper  to  dis« 
charge  him  from  imprisonment  under  their  rule.  On  the  15th 
of  May,  he  was  brought  by  habeas  corpus  from  Newgate,  and 
committed  by  Mr.  Justice  Holroyd,  to  the  King's  Bench  pri- 
son, charged  with  the.  different  actions  in  which  he  was  de- 
tained, and  also  with  the  warrant  and  rule  of  the  king's  bench. 
On  the  4th  of  June,  an  order  of  Mr.  Justice  Abbott,  was  ob- 
tained by  the  prisoner's  attorney,  (which  was  drawn  op  oa 
the  5th)  which  discharged  the  prisoner  from  all  detamera 
against  him  except  those  in  civil  cases*  That  order  waa 
obtained  in  term  time;  it  was  not  made  a  rule  of  court,  and 
was  not  acted  upon,  and  the  prisoner  remained  in  the  King's 
Bench  Prison  until  the  15th  of  August,  1818,  when  the  com- 
mission of  bankrupt  issued  against  him,  under  which  he  waa 
required  to  be  examined  on  the  3d  of  October  following. 

It  was  insisted  on  the  part  of  the  prisoner,  that  although  he' 
continued  in  the  King's  l(ench  prison  from  the  4th  of  June» 
to  the  15th  of  August  charged  with  debt,  yet  as  the  magis- 
trate's warrant,  for  which  he  was  detained  until  he  should  be 
discharged  by  due  course  of  law,  was  not  ^ot  rid  of,  and  the 
rule  of  the  court  of  King's  Bench  (and  which  it  was  insisted 
[  *397  ]  was  not  discharged  by  *Mr.  Justice  Abbott's  order) 
was  still  in  force,  the  prisoner  was  not  detained  merely  for 
debt;  and  that  such  detainer  therefore  was  no  act  of  bank- 
ruptcy; and  ex-parte  Bowesj  4  Ves.  168.  was  refen^  to. 

The  learned  judge  thought  that,  as  the  prisoner  could  at 
any  time  get  rid  of  this  warrant  of  commitment  and  the  rule 
of  the  Court  of  King's  Bench  by  submitting  to  be  examined, 
his  case  was  not  like  that  of  Bowes,  who  was  detained  in 
prison  under  a  judgment  for  a  crime  for  which  he  had  been 
convicted;  and  he  also  thought  that  Mr.  Justice  Abbott's 
order  did  not  discharge  the  rule  made  by  the  court,  but  libe- 
rated the  prisoner,  upon  the  occurrence  of  a  new  circum- 
stance subsequent  to  the  making  the  rule,  viz.  the  certificatet 
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of  the  commissioners,  that  they  did  not  intend  to  proceed 
any  further  under  that  commission  of  bankrupt.  If  the  pri- 
soner who  obtained  that  order  had  acted  on  it,  be  might 
have  been  discharged  from  every  detainer  except  those  on 
account  of  debts;  therefore  his  lying  in  prison  was  an  act  of 
bankruptcy. 

The  second  question,  therefore,  for  the  opinion  of  the 
judges  was,  whether  the  prisoner's  lying  in  prison  under  the 
circumstances  already  stated,  was  m  act  of  bankruptcy. 

In  Trinity  term,  1819,  the  judges  met  and  considereid  this 
case.  A  majority  of  the  judges  held,  that  if  the  bankrupt 
surrendered  in  due  time,  and  at  the  time  of  such  surrender 
submitted  to  the  jurisdiction  of  such  commissioners,  and  took 
the  oath  which  they  required,  his  subsequent  refusal  to  answer 
particular  questions,  was  not  within  that  clause  of  the  statute 
which  creates  the  capital  offence.  The  judges  thought  the 
statute  did  not  contain  words  to  show  a  clear  intention,  to 
make  a  subsequent  non-submission  a  capital  oifence,  if  there 
bad  once  been  a  ^^  submitting  and  surrendering;''  «and  that 
both  the  practice  and  the  form,  under  the  bankrupt  law,  con- 
sider the  submitting,  &c.,  as  confined  to  the  time  of  the  sur- 
render; and  so  does  the  5th  section  of  the  statute.  The 
1*udges,  on  these  grounds,  held  that  the  conviction  was  wrong, 
[t  does  not  appear  that  the  judges  expressed  any  opinion 
upon  the  other  question,  namely,  whether  the  prisoner's  lying 
in  prison  under  the  circumstances  stated  in  the  case,  amount- 
ed to  an  act  of  bankruptcy,  (a) 

(«)  See  however  Ihe  report  of  this  oaee  in  1  Brod.  ic  Biog^.  317,  *  where  it  ie  ttated  that 
the  jad^  were  unanimoujilj  of  opinioo  that  it  was  a  dear  act  of  bankroptoy. 

*  Eng,  Com,  Law  Reps.  t.  95. 
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*Rex  V.  Adam  Wagstaff. 

Indictment  on  37  G.  2.  e,  15.  (a)  for  sending  a  tlireatening  letter.  Dropping-  a  letter  in  a 
man'a  way  in  order  that  he  may  pick  it  op  it  a  tending  it  him.  llie  leDding  will  be 
within  the  statnte,  though  the  party  saw  the  priaoner  drop  the  letter,  if  the  priaooer  did 
not  think  the  party  knew  him,  and  intended  he  should  not.  Though  the  contents  ofiay 
lead  the  party  to  aaspect  who  wrote  the  letter,  ibis  will  be  no  answer  to  the  charge, 
unless  they  show  that  the  prisoner  did  not  mean  to  oonoeal  himaeUl 

But  see  the  4  O.  4.  c.  54  9,  3.  (6) 

THE  prisoner  was  tried  before  Lord  Chief  Justice  Abbott^ 
at  the  summer  assizes  for  the  county  of  Nottingham,  in  tbe 
year  1819,  upon  an  indictment  for  sending  a  threatening  let- 
letter  to  Richard  Dennis. 

The  first  count  of  the  indictment  charged,  that  Adam 
Wagstaff,  on  the  14th  March,  1819,  at,  &c.,  knowingly  and 
feloniously  did  send  to  one  Richard  Dennis  a  certain  letter  in 
writing  signed  with  a  fictitious  name,  (that  is  to  say)  **  J. 
Genrall  Lud''  directed  to  the  said  Richard  Dennis  by  the 
name  of  *♦  Richard  Dennisf "  threatening  to  kill  and  murder 
the  said  Richard  Dennis,  a  subject  of  the  king  (which  letter 
was  set  forth  in  the  indictment)  and  subscribed  as  follows: — 
*^  Richard  Dennisf,  J.  Genrall  Lud,^'  against  the  statnte,  &c. 
[  *399  ]  The  second  count  was  the  same  as  the  first,  *onlj 
threatening  to  burn  the  house  and  out-house  of  the  said 
Richard  Dennis. 

The  following  is  a  copy  of  the  letter, 

(a)  The  S7  0, 9.  e.  15,  after  reeitin(r  m>  roneh  of  9  C  I.e.  39,  as  relates  to  weodtog 
threatenin^r  letters,  enacts,  That  if  any  person  from  and  after  the  1st  of  Maj,  1754,  shaU 
knowingflj  send  anj  letter  without  any  name  sabscribed  thereto,  or  signed  with  a  fictitious 
name,  threatening  to  kill  or  murder  any  of  His  Majesty's  subjects,  or  to  bum  their  bousea 
out-houses,  barns,  stacka  of  oorn  or  grain,  hay  or  straw,  though  no  mooer  or  pension  or 
other  Taluable  thing  shall  be  demanded  on  or  by  such  letters,  being  thereof  convicted,  shall 
be  adjudged  guiHy  of  felony  without  benefit  of  clergy. 

(b)  By  4  O.  4.  c.  54.  a.  3.  so  much  of  9  0. 1.  c.  ^2,  97  O.  9.  e.  15,  and  30  G.  9.  e.  94, 
as  relates  to  sending  and  delivering  threatening  letters,  is  (except  as  to  previous  ofienoes) 
repealed;  and  by  that  geetian  it  is  enacted,  That  from  and  after  the  passing  of  this  ad,  if 
any  person  shall  knowingly  and  wilfully  send  or  deliver  any  letter  or  writing,  tmik  9rwUk» 
out  any  name  or  aignature  eubacribed  iheretOy  or  with  a  fictitious  name  or  signature,  de- 
manding money  or  other  valuable  thing,  or  threatening  to  kill  or  murder  any  of  His 
Majesty's  subjects,  or  to  burn  or  destroy  his  or  their  houses,  outhouses,  barns,  stacks  of 
oorn  or  grain,  hay  or  straw,  any  person  so  offending,  bcinff  thereof  lawfully  convicted, 
■hall  be  liable  to  be  transported  for  life,  or  for  such  term,  not  less  than  seven  years,  as  the 
eonrt  shall  adjudge,  or  be  imprisoned  only,  or  be  imprisoned  and  kept  to  hard  labor  in  tho 
oummon  gad  or  hooso  of  correction  for  any  term  not  exceeding  seven  years. 
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^  Ridiard  DennUfj 
If  you  keep  that  Rouge  la  your  bouse  Ned  shall  visit 
you  and  we  shall  be  acpt  too  give  you  a  little  could  led  and 
you  cattle  too  if  you  dont  get  shoot  ove  im  very  soon  and 
Need  will  set  you  all  on  fire  and  you  framesf  Need  will  send 
them  too  HoU  And  Hall  ove  you  too  and  you  sheep  Ned 
will  ham  string  And  ef  you  don  thay  will  send  ,me  word  in 
the  course  ove  a  day. 

March  the  12,  J,  Gknrall  Lud. 
(Directed) 

^^  Richard  Dennisf^ 
"  /.  Genrall  Lud:' 

At  the  trial,  it  appeared  that  the  prosecutor  Dennis  was 
a  former  and  frame-work  knitter;  that  the  prisoner  was  also 
a  frame-work  knitter  and  lived  very  near  to  the  prosecutor, 
and  bad  formerly  worked  at  a  frame  belonging  to  the  prose- 
cutor* The  prosecutor  could  not  write  cmt  read^  and  was  an 
infirm  and  nervous  man,  and  his  complaint  was  attributed  to 
a  violent  outrage  committed  at  his  house  some  time  previous, 
by  the  people  called  Luddites. 

It  also  appeared  that  shortly  before  the  time  of  the  sup- 
posed offence,  which  was  on  Sunday  the  14th  March  1819; 
one  Twist,  who  worked  for  the  prosecutor  as  a  journeyman, 
had  been  examined  before  some  justices  on  a  complaint 
against  the  prisoner  on  the  game  laws,  and  that  the  prisoner 
had  afterwards  required  the  prosecutor  to  dismiss  Twist,  that 
he  might  not  again  appear  against  him,  and  upon  the  prose- 
cutor's saying  he  could  not  do  so  because  Twist  belonged  to 
the  parish,  he  used  some  threatening  expression  towards  the 
prosecutor. 

The  evidence  as  to  the  sending  of  the  letter  was  as  follows: 
Dennis  the  prosecutor  swore,  that  on  Sunday  the  14th  of 
March,  a  little  after  seven  in  the  evening,  as  be  was  going 
through  his  bottom  gale  (the  gate  nearest  to  his  house),  the 
prisoner  was  coming  through  t^  other  gate  (the  gate  nearest 
the  road);  that  when  the  prosecutor  got  to  his  door,  the  pri- 
soner came  up  and  dropped  a  paper  into  the  yard  upon  the 
8tep«  from  his  right  hand«  stooping  and  holding  nimself  by  his 
left  hand.  The  prisoner  *then  went  oif  the  nearest  [  ^400  ] 
way  for  his  own  house,  as  hard  as  be  could.  The  prosecutor 
WQQt  back  and  saw;  the  prisoner  go  to  his  own  door.  The  pro*^ 
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secutor  returned  home,  and  told  his  wife  to  go  out  and  look 
afior  the  cows.  The  wife  of  the  prosecutor,  who  was  called 
as  a  witness  stated,  that  her  husband  came  in  a  good  deal 
flurried,  that  she  went  out  immediately,  and  todc  a  lanthorn 
with  her  to  go  to  the  cows  and  picked  up  the  letter  on  the 
steps.  She  first  read  it  herself,  and  afterwards  road  it  to 
her  husband;  she  swore  that  the  letter  was  the  prisoner'^ 
band-writing. 

The  prisoner  was  seen  writing  a  letter  on  Sunday,  the  14th 
of  March:  and  and  it  was  proved  by  another  witness,  that 
the  prisoner  had  told  him  that  he  wrote  the  letter  which 
Dennis  picked  up.  That  he  took  it  and  dropped  it,  and  would 
be  damned  if  any  body  ever  saw  him;  and  that  he  knew  Den* 
nis  could  not  do  any  thing  with  him,  for  he  could  write  two 
or  three  sorts  of  writing* 

The  receipt  of  the  letter  by  Dennis  had  been  talked  of 
before  the  prisoner  was  apprehended;  be  was  not  apprehended 
for  some  time,  by  reason,  as  it  was  said,  of  the  absence  of 
Mr.  R^  the  only  justice  who  lived  in  the  parish. 

The  prisoner's  counsel  took  three  objections.  First,  That 
this  was  not  a  sending  within  the  statute.  Secondly,  That 
this  was  not  ^a  sending  to  Dennis^  as  charged  in  the  indict* 
meat.  Thirdly,  That  the  case  was  not  within  the  statute, 
because  Dennis  must  know  from  whom  the  letter  came,  and 
referred  to  Henning's  case,  2  East,  P.  C.  1116. 

Abbott  Ld.  C«  J.  left  it  to  the  jury  to  say,  whether  they 
thongtit  the  prisoner  carried  the  letter  and  dropped  it,  mean-* 
ing  ^t  it  should  be  conveyed  to  Dennis,  and  that  he  should 
be  made  acquainted  with  its  contents;  directing  them  to  find 
the  prisoner  guilty,  if  they  were  of  opinion  in  the  affirmative; 
and,  if  otherwise,  to  acquit  him. 

The  jury  returned  a  verdict  of  guilty. 

Abbott  Lord  C«  J«  then  desir^  the  jury  to  say,  whether 
in  their  opinion,  the  prisoner,  at  the  time  he  carried  and 
dropped  the  letter,  intended  that  Dennis  should  know  hioH  or 
supposed  that  Dennis  did  know  him. 

The  jury  answered  this  in  the  negative. 

Abbott  C.  J.  respited  the  judgment  in  order  that  the  opin-* 
ion  of  the  judges  be  taken  upon  this  case. 
[  *40l  ]  "^In  Michaelmas  term,  1819,  the  judges  met,  and 
oonsidei^  this  case.    They  held  the  conviction  right.    Hie 
judges  thought  a  letter  dropped  ne^r  the  prosecutor  with 
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intent  that  it  might  reach  him,  was  a  sending  of  it  to  him. 
They  also  thought,  that  although  the  prosecutor  saw  the 
prisoner,  jet  as  the  prisoner  did  not  suppose  he  knew  him, 
and  meant  that  he  should  not,  it  was  no  answer  to  the  charge; 
and  although  the  letter,  when  read^  contained  expressions  that 
might  make  the  prosecutor  suspect  (he  prisoner,  jet  as  these 
expressions  were  not  so  explicit  as  to  snow  the  prisoner  did 
not  mean  to  conceal  himself,  the  case  did  fall  within  the 
principle  laid  down  in  Hening's  case,  2  East,  P.  G.  1116.  (a) 


Bex  ^.  John  Diekinsoii. 

If  iHtiiMi  ga  teim  the  giuMl  jiurjr  witl^iNit  hdng  MTom,  md  the  bill  hi  Ibrnid,  tnd  the 
imoner  tried  aad  oonndedt  H  it  proper  to  reoommend  him  te  a  fiee  pardon. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bajlej,  at  the  summer  assizes  for  the  countj  of  York,  in  the 
year  1819,  of  stealing  a  heifer;  but  after  his  conviction,  it 
appeared  that  the  witnesses  had  attended  before  the  grand 
jun"  without  having  been  sworn. 

The  learned  judge  thought  the  objection  came  too  late 
after  the  conviction,  and  therefore  passed  sentence  upon  the 
prisoner;  but  reserved  the  point  for  the  consideration  of  the 
judges. 

In  Michaelmas  term,  1819,  the  judges  met,  and  considered 
this  case.  They  considered,  under  these  circumstances,  that, 
as  a  matter  of  discretion,  it  would  be  better  to  direct  appli- 
cation to  be  made  for  a  pardon,  without  deciding  upon  the 
validity  of  the  objection. 

(a)  Vide  Sex  «.  Puiik,  Ewt  T.  1899,  fom. 
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*Rex  V.  Thomas  Tyers. 

An  indictment  for  embenling  mutt  deteribe,  according  to  the  &et,  lome  of  the  properfy 

embeziled. 

THE  prisoner  was  tried  before  Lord  Chief  Justice  Abbott, 
at  the  summer  assizes  for  the  county  of  Nottingham,  in  the 
year  1819,  upon  the  following  indictment. 

Nottinghamshire.  The  jurors  for  our  lord  the  king,  upon 
their  oath  present,  that  Thomas  Tyers,  late  of  the  parish  of 
St.  Mary,  in  the  town  of  Nottingham^  and  county  of  the 
same  town,  labourer,  on  the  8th  of  February,  59  G.  3.  at  the 
parish  aforesaid,  in  the  town,  and  county  of  the  town  afore* 
said,  was  clerk  to  samuel  Deverell,  Thomas  Love,  Edward 
Allatt  Swann,  John  Brough,  William  Eyre,  and  Hercules 
Barrett,  and  was  employed  and  entrusted  by  them  to  receive 
money  and  notes,  for  and  on  their  account;  and  beinjg  such 
clerk  so  employed  as  aforesaid,  did  then  and  there,  by  virtue 
of  such  employment,  receiveand  take  into  his  possession  the 
sum  (^  one  pound  two  shillings  and  six  pence,  in  moneys^ 
numbered,  ana  six  promissory  notes  fpr  the  payment  and  of  the 
value  of  one  pound  each,  for  and  oh  the  account  of  them  the 
said  S.  D.,  T.  L.,  E.  A.  S.,  J.  B.,  W.  E.,  and  H.  B.,  his  said 
masters  and  employers;  and  afterwards,  to  wit,  on  the  same 
day,  and  in  the  year  aforesaid,  with  force  and  arms,  at,  inc. 
aforesaid,  fraudulently  and  feloniously  did  embezzle  and 
secrete  part  of  the  said  moneys  and  notes,  to  wit,  the  sum  of 
ffteen  shillings  and  seven-pence  half-penny  in  moneys  number- 
ed, and  one  promissory  note  for  the  payment  and  of  the  value 
of  one  jHjund.  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say  that  the  said  Thomas  Tyers,  m  manner  and 
form  aforesaid,  feloniously  did  steal,  take,  and  carry  away^ 
from  the  said  S.  D-,  T.  L.,  E.  A.  S.,  J.  B.,  W.  E.,  and  H.  B.,  the 
said  sum  of  fifteen  shillings  and  seven-pence  half-penny  m 
moneys  numbered,  of  the  moneys  of  the  said  S.  D.,  T.  L.;  E. 
A.  S*,  J.  B.,  W.  E.,  and  H.  B.,  and  the  said  one  pramisseru 
note,  the  said  note  being  the  property  of  the  said  S.  D.,  T. 
L.,  E.  A.  S.,  J.  B.,  W.  E.,  and  H.  B.,*  and  the  sum  of  money 
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payable  and  secured  thereby,  being  then  due  and  *un-  [  *304  ] 
satisfied  to  the  said  S.  D«,  T.  L.,  E.  A.  S.,  J.  B.,  W.  E.,  and 
H,  B.,  the  proprietors  thereof,  for  whose  use,  and  on  wliose 
account  the  said  sum  of  one  pound  two  shillings  and  sixpence, 
in  moneys  numbered,  and  the  said  fiix  promissory  notes  were 
delivered  to,  and  taken  into  the  possession  of  him  the  said 
Thomas  Tyers,  being  such  clerk  so  employed  and  entrusted 
as  aforesaid,  against  the  statute,  dzc,  and  against  the  peace, 
&c.  The  second  count  was  the  same  as  the  first,  stating 
that  the  prisoner  was  clerk  to  the  said  Edward  Allatt  Swann, 
John  Brough,  William  Eyre,  and  Hercules  Barrett,  only. 
The  third  count  was  the  same  as  the  first,  stating  that  the 
prisoner  was  servant  to  the  said  Samuel  Deverell,  Thomas 
Lowe,  Edward  Allatt  Swann,  John  Brough,  William  Eyre, 
and  Hercules  Barrett.  The  fourth  count  was  the  same  as 
the  second,  stating  the  prisoner  was  servant  to  the  said 
Edward  Allatt  Swann^  John  Brough,  William  Eyre,  and 
Hercules  Barrett  onlr. 

At  the  trial  the  following  facts  appeared  in  evidence: — 
At  the  time  of  the  alleged  embezzlement,  and  for  some  time 
previous  thereto,  Samuel  Deverell  and  Thomas  Lowe,  were 
the  churchwardens  of  the  parish  of  St.  Mary,  in  Nottingham 
and  Swann,  Brough,  Eyre,  and  Barrett,  were  the  overseers  of 
the  poor  of  the  same  parish.  The  prisoner  had,  for  some 
years,  acted  as  clerk  to  the  parish  ofiacers  at  a  salary  of  90/. 
a  year,  voted  by  vestry;  but  it  was  said,  that  the  officers  for 
the  time  being  might  appoint  whom  they  chose.  The  four  over- 
seers divided  the  duties  of  the  year  among  themselves,  each 
taking  one  quarter.  There  were  several  books  kept,  and 
among  others,  a  book  called  the  summoning  book,  for  the 
entry  of  payments  made  by  persons  summoned  before  the 
magistrates  as  de&ulters.  One  Joseph  Rawson  had  been 
duly  rated  for  his  dwelling-house,  in  respect  whereof  he  was 
ten  shillings  in  arrear.  The  prisoner  suggested  that  Rawson 
ought  to  pay  for  a  burgess  part  of  Gossy  field,  which  he  had 
occupied,  but  for  which  he  was  not  actually  rated;  and  the 
prisoner  summoned  Rawson  before  the  magistrates.  On  the 
8tb  of  February,  1819,  Rawson  attended  in  pursuance  of  the 
summons.  The  prisoner  and  Swann,  one  of  the  overseers, 
also  attended;  and  in  answer  to  Rawson's  inquiry  as  to  the 
sum  that  he  was  to  pay,  the  prisoner  told  him  7/.  2s.  6J.,  for 
twenty  books  for  the  burgess  part.    Rawson  was  then  ex- 
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[  H04  ]  cused  the  payment  *of  the  ten  shilhags  for  bis  house, 
and  paid  down  7/.  2^.  6(2.,  viz.  six  pounds  in  notes,  and  l/» 
2«.  Qd.  in  silven  Several  other  defaulters  attended,  and  made 
payment  on  the  same  day.  Swann,  the  overseer,  took  the 
notes  and  placed  them  on  a  heap  with  others  before  the  pri- 
soner and  himself  on  the  table;  and  the  prisoner  took  the 
1/.  2^.  6d,  in  silver  and  counted  it,  and  put  it  to  a  heap  of 
silver  before  himself  on  the  table*  At  the  close  of  the  day 
the  whole  account  was  cast  up  and  found  correct,  and  the 
prisoner  took  possession  of  the  notes*  The  prisoper  at  this 
meeting  entered,  in  bis  own  hand,  the  71.  2$.  6d.  in  the  sum- 
moning book;  and  afterwards  took  home  with  him  the  book, 
notes,  and  cash.  From  this  book,  the  ^try  of  7/.  2«.  6dL 
was  erased,  and  the  sum  of  5/.  6^.  lOid.  substituted  for  it; 
and  the  prisoner  had  only  accounted  to  the  parish  officers 
for  5/.  6s.  lOid.^  in  respect  of  Rawson's  payment. 

Abbott,  Ld.  C.  J.  left  the  question  of  fraud  to  the  jury,  and 
they  found  the  prisoner  guilty. 

The  counsel  for  the  prisoner  objected  that  this  case  upon 
the  evidence  was  out  of  the  statute,  because  all  the  money 
had,  as  he  suggested,  been  in  the  bands  of  Swann,  one  of  the 
employers  of  the  prisoner,  and  had  been  delivered  by  him  to 
the  prisoner. 

Abbott,  Ld.  C.  J.  was  of  opinion,  that,  upon  the  evidence, 
the  silver  never  was  in  the  hands  of  Swann.  Another  ob- 
jection, ho  wever,  occurred  to  his  Lordship,  namely,  that  the 
evidence  did  not  show,  that  the  identical  notes  or  naoney  re- 
ceived from  Rawson  were  embezzled.  The  evidence  showed 
that  he  had  accounted  for  a  less  aggregate  sura  than  he  had 
actually  received  on  that  day,  and  that  he  had  endeavored  to 
conceal  this  by  ascribing  to  RawsOn  a  less  payment  than 
Rawson  had  actually  made;  but  he  might  possibly  have  paid 
over  every  note,  and  every  piece  of  silver  received  from  Raw- 
son,  or  might  have  delivered  that  silver  at  the  meeting  to 
other  persons  in  change:  he  therefore  respited  the  judgment, 
in  order  to  take  the  opinion  of  the  judges  upon  the  propriety 
of  this  conviction. 

In  Michaelmas  term,  1819,  the  judges  met  and  considered 
this  case.  They  were  of  opinion,  that  as  the  prisoner  might 
have  paid  over  the  whole  of  what  he  received  for  the  7/.  2*- 
6d.9  and  have  taken  the  I/.  15«.  Id.  from  the  other  moneys 
he  received,  that  he  was  improperly  convicted.,    The  judges 
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were  of  opinioo,  ^hat  there  was  notbtog  to  show  [  *405  ] 
the  prisoner  had  stolen  any  part  of  the  money  he  was  charged 
with  stealing,  and  relied  on  the  Rex  v.  Ferneaux,  (a)  as  a 
case  in  point. 


Rex  V.  John  Webb* 

A  bin  was  addressed  to  T.  B^  baixe  manuftctarer,  Romford,  Essex.  The  prisoner  ottered 
this  bill  with  an  acceptance  thereon  made  by  T.  B.,  who  did  not  live  at  Romford,  and 
was  not  a  bane  manafiMtorer:  Held,  that  the  adoptinip  a  fklse  description  and  addi- 
tion where  a  false  name  was  not  assumed,  and  where  there  was  no  person  answerio|r 
the  description  or  addition,  was  not  a  forgery.    S.  C.  3  Brod.  Sl  Bing«  S23. 

THE  prisoner  was  tried  before  Mr.  Justice  Best,  at.  the 
summer  assizes  for  the  county  of  Wilts,  in  the  jrear  1819. 

The  indictment  charged  the  prisoner  with  feloniously  forg- 
ing and  counterfeiting  a  certain  bill  of  exchange,  as  follows: — 

**  WiUan,  WUts,  Dec.  21, 1818- 
**£1M.  195.0rf. 

^  Two  months  after  date,  pay  to  my  order,  one  hun- 
dred and  fifty*four  pounds,  nineteen  shillings,  for  value  re- 
ceived, and  balance  of  account. 

**  John  Webb. 
**  To  Mr.  TTiomas  Bowden^ 
^  Baize  Manufacturer, 
•*  Romford^ 
"  Essex:' 
^^  Accepted,  TTiomas  Bowdertj 

^  payable  when  due,  at  No.  40, 

"  Castfe  Street,  Holbom,  London.^ 

with  intent  to  defraud  Wadham  Locke,  William  Hughes, 
and  Henry  Saunders,  against  the  statute,  &c. 

The  second  count  charged  the  prisoner  with  feloniously 
uttering  and  publishing  as  true,  the  said  bill  of  exchange, 
with  the  like  intent.    The  third  count  was  for  forging  an 

(a)  Supra^  335k    Bat  see  Rez  «.  Hale,  Mich.  T.  1821.  jMit 
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acceptance  (setting  out  the  acceptance  as  before),  with  the 
like  intent:  and  the  fourth  count  was  for  uttering  and  publish- 
ing the  said  acceptance  with  the  like  intent. 

It  was  proved  on  the  part  of  the  prosecutor,  that  no  one 
of  the  name  of  Thomas  Bowden  (the  person  appearing  on 
[  •406  ]  the  bill  *to  be  the  acceptor),  lived  at  No.  40,  Castle 
Street,  Holbom,  and  that  no  such  person  ever  resided,  or 
carried  on  business,  or  was  ever  heard  of  at  Romford  in 
Essex,  and  that  there  was  no  bai^e  manufactory  in  Romford. 

On  the  part  of  the  prisoner,  it  was  proved  by  a  person  who 
stated  himself  to  have  been  a  partner  in  business  with  Thomas 
Bowden  (the  acceptor),  that  the  acceptance  was  the  hand- 
writing of  the  said  Thomas  Bowden.  On  the  cross-exami- 
nation of  this  witness  it  appeared  that  Bowden  never  carried 
on  the  business  of  a  baize  manufacturer  at  Romford;  and 
that  the  prisoner  had  known  Bowden  many  years.  It  further 
appeared  from  the  evidence  of  a  person  who  kept  the  hodse, 
No.  40,  Castle  Street,  Holborn,  tne  place  where  the  bill  was 
made  payable,  that  he  was  well  acquainted  with  the  hand- 
writing of  the  said  Thomas  Bowden,  and  that  the  acceptance 
was  in  Bowden's  hand-writing;  he  also  stated  that  he  was 
surprised  at  Bowden's  accepting  the  bill  payable  at  No.  40, 
Castle  Street,  Holborn,  as  he  did  not  reside  there,  and  had 
no  authority  from  this  witness  to  make  any  bills  payable  at 
that  house. 

The  learned  judge  desired  the  jury  first  to  consider  whether 
there  was  any  such  person  as  Thomas  Bowden,  and  if  there 
was,  whether  the  acceptance  was  his.  The  learned  judge 
also  told  them,  if  there  was  no  such  person,  or  the  acceptance 
was  not  his,  and  that  the  prisoner,  at  the  time  he  offered  the 
bill  to  the  prosecutors,  knew  either  that  there  was  no  such 
person,  or  if  there  was,  that  he  had  not  accepted  it,  they 
should  find  him  guilty.  The  learned  judge  further  directed 
the  jury,  if  they  thought  the  acceptance  was  Bowden^s  writings 
to  find  whether  he  ever  lived  at  Romford,  or  carried  on  the 
business  of  a  baize  manufacturer  there;  and  that  if  they 
thought  Bowden  never  lived  at  Romford,  or  carried  on  any 
manufactory  there,  and  that  the  prisoner,  who  appeared  from 
the  evidence  to  be  acquainted  with  him,  knew  that,  on  address- 
ing the  bill  to  Bowden,  as  baize  manufacturer  at  Romford, 
he  was  giving  him  a  false  description  for  the  fraudulent  pur- 
pose of  giving  credit  to  the  bill,  they  should  find  him  guilty; 
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and  that  he  would  Bubmit  the  propriety  of  the  coDviction, 
under  these  circumstancesy  to  the  judges. 

The  jury  found  that  there  was  no  such  person  as  Thomas 
Bowden.  But  the  learned  judge  being  of  opinion,  from  the 
evidence,  that  there  was  such  a  person,  and  that  the  accept- 
ance *was  his  hand-writing,  he  reserved  the  case  to  [  *407  ] 
taice  the  opinion  of  the  judges  on  the  point,  whether,  assum* 
ing  that  the  acceptance  was  the  hand-writing  of  Bpwden,  the 
prisoner  by  the  giving  on  the  face  of  the  bill  a  false  descrip- 
tion of  Bowden,  and  uttering  the  bill,  after  it  was  accepted 
by  Bowden,  with  this  false  description  with  intent  to  defraud, 
brought  himself  within  any  of  the  counts  of  the  indictment 
against  him.. (a) 

In  Michaelmas  term,  1810,  the  judges  mot  and  considered 
this  case.  A  majority  of  the  judges  were  of  opinion  that 
the  adopting  a  false  description  and  addition,  where  a  false 
name  was  not  assumed,  and  where  there  was  no  person  an- 
swering the  description  ot  addition  was  not  a  forgery,  and 
they  directed  a  pardon  to  be  applied  for.  (b) 


Rex  t^.  Edward  Peel. 

An  indicf  ment  for  stealing  a  sheep,  or  any  other  cattle,  mast  mention  or  ascribe  to  it  some 
•     •  Talne,  ibr  aniess  the  value  ejboeedi  twelve  pence,  it  mil  not  be  a  oa|Htal  ftSsace, 

TIIE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayley,  at  the  summer  assizes  for  the  county  of  York,  in  the 
year  1819,  of  stealing  a  cow,  but  before  the  sentence  was 
passed,  it  was  discovered  that  the  indictment  omitted  to  state 
the  price  or  value  of  the  cow. 

The  statutes  14  G.  2.  c.  6.  and  15  G.  2  c.  34.  make  it 
felony,  without  benefit  of  clergy,  to  steal  any  sheep  or  cattle, 
without  mentioning  the  price  or  value;  but  the  learned  ju(%e 
doubted,  whether  he  could  properly  pass  the  capital  sentence, 
unless  the  price  or  value  were  stated  in  the  indictment .  to 

« 

(a)  Vi^e  Parkes  k,  Brown's  Case,  9  East,  P.  C.  963.  a  a  9  Leach,  C.  a  778. 
'  (6)  In  Rex  «.  He?ej,  MS.  C  C.  IL  1789,  the  judges  held  that  ntterinf  a  bill  with  a 

Knuine  indorsement,  under  pretence  of  being  the  indorser,  did  not  sobject  the  partjr  to  be 
dieted  as  for  uttering  a  forged  instmment  S.  C  9  East«  P.  C.  85& 
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• 

amount  to  twelve^pence;  and  he  therefore  forbore  to  pass  the 
sentence,  and  saved  the  point  for  the  consideration  of  the 
judges. 

[  *408  ]  *In  Michaelmas  term,  1819,  the  judges  met  and 
considered  this  case.  The  majority  of  the  judges,  viz..  Gar- 
row  B.,  Burrough  J.,  Wood  B.,  Graham  B.,  Richards  C.  B., 
Dallas,  C.  J.,  Abbott  L.  C.  J.,  held,  that  although  the  15  G. 
3.  in  terms  made  the  stealing  of  sheep,  cows,  &c.,  febny 
without  clergy,  yet  it  ought  in  construction,  and  in  analogy 
to  the  statutes  which  took  away  clergy,  to  be  confined  to 
what  exceeded  the  value  of  twelve-pence;  and  therefore  they 
were  of  opinion  that  a  capital  sentence  could  not  be  passed. 
Richardson  J.,  Holroyd  J.,  Park  J.,  and  Bayley  J.,  tiiougbt 
the  conviction  right,  and  that  a  capital  sentence  might  be 
passed,  (a) 


Rex  v.  John  Fuller. 

Robbery.  Parting  with  property  upon  the  charge  of  an  uBoataral  crime  wiD  not  make  the 
taking  a  robbery,  if  it  i«  parted  with  not  fiom  lear  of  U)iB  of  character,  bat  Sat  the  pur- 
poae  of  proeecating. 

THE  prisoner  was  tried  before  Mr.  Baron  Garrow  ([nre- 
sent  Mr.  Justice  Bayley),  at  the  Old  Bailey  December  ses-* 
sions  in  the  year  1819,  and  was  convicted  of  a  highway  rob- 
bery, and  taking  from  John  Fry,  1/.  15^.  his  moneys. 

It  appeared  in  evidence  that  the  prosecutor,  John  Fry,  was 
servant  to  a  gentleman  residing  in  Great  George  Street^ 
Westminster;  some  weeks  before  the  robbery  he  had,  with 
another  person,  drank  at  an  ale-house  with  the  prisoner,  ia 
consequence  of  which  the  prisoner  became  acquainted  with 
his  place  of  residence,  and  shortly  afterward  came  there  in 
the  evening,  and  said  he  wanted  to  borrow  ten  shillings  of  the 

Erosecutor,  which  the  prisoner  said  he  should  have  again  when 
is  arrears  were  paid.  The  prosecutor  refused  to  let  bint 
have  ten  shillings,  and  being  engaged  in  removing  the  things 
from  the  table  &er  the  family  had  dined,  the  prosecutor  went 

(e)  1  Hafe  p.  C.  531. 
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into  the  dining-room,  leaving  the  prisoner,  who  would  not  go 
away,  within  the  passage  of  the  house*  On  the  prosecutor^s 
returning  from  the  dining  room,  the  prisoner  said  he  would 
not  go,  and  as  the  prosecutor  had  kept  him  waiting  he  would 
have  ten  shillings,  and  a  1/.  note  as  well.  The  prosecutor 
again  refused  to  let  the  prisoner  have  *the  money;  [  *409  ] 
when  the  prisoner,  with  a  vulgar  expression,  and  an  o^th, 
gaid,  ^^  If  you  don't  give  me  the  money  I  will  go  into  your 
master  and  swear  you  wanted  to  commit  an  unnatural  crime.^ 
The  prosecutor  anxious  not  to  disturb  the  family,  and  in  the 
expectation  that  he  might  secure  the  prisoner  at  some  future 
time,  gave  him  a  1/.  note  and  ten  shillings  in  silver,  with 
which  the  prisoner  departed*  The  prosecutor  stated  the  cir* 
cumstauces  to  his  master,  who  determined  if  the  prisoner 
should  apply  again,  to  take  measures  for  his  apprehension. 
On  the  day  oh  which  the  prisoner  was  apprehended,  he  (as 
before)  came  to  the  house  490on  after  the  family  had  dined, 
and  rang  the  bell  at  the  street  door,  and  on  the  prosecutor's 
going  into  the  area,  the  prisoner  said,  ^  Gome  up,  I  want  to 
speak  to  you."  The  prosecutor  went  up  to  the  prisoner  at  the 
street  door;  the  prisoner  said,  ^  I  want  four  shillings/'  The 
prosecutor  said,  "  Oh!  do  you?"  To  which  the  prisoner  replied, 
^  Yes;  and  four  shillings  I  must  have,  and  damn  me  if  I  don't 
pay  you.  When  I  get  my  arrears,  I  will  pdy  you  all."  The 
prosecutor  said,  ^*  The  last  time  you  was  here  you  had  1/.  10^., 
and  you  stripped  me  of  all  my  money;  but  if  you  will  go  with 
me  to  Orchard  Street,  I  have  a  friend  who  will  lend  me  the  mo- 
ney." The  prisoner  said  he  would  go,  and  that  he  would  not 
leave  the  prosecutor  till  he  got  it. .  The  prosecutor  took  the 
prisoner  to  Orchard  Street,  to  a  constable's;  the  constable  not 
being  at  home,  the  prosecutor  left  directions  for  him  to  come 
to  his  master's  house.  The  prisoner  waited  until  the  prose* 
cutor  came  out;  and  on  his  being  told  by  the  prosecutor  that 
his  friend  was  not  at  home,  the  prisoner  said  he  would  go  home 
with  him,  and  would  not  leave  him  until  he  had  got  the  mo- 
ney; and  he  followed  the  prosecutor  to  the  door  of  his  master's 
house.  The  prosecutor  told  the  prisoner,  he  had  better  meet 
him  in  St.  Margaret's  church-yard;  and  if  his  friend  did  not 
come  he  would  get  some  money  some  where  else.  The  priso- 
ner said  he  would  not  leave  him,  and  went  up  to  the  door. 
On  the  prosecutor's  ringing  the  bell,  the  prisoner  said,  ^'  Will 
you  meet  me?"  The  prosecutor  replied  that  he  would;  the  pri- 
52 
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soner  then  went  away*  At  about  eight  o^cIock  id  the  evening 
the  constable  came;  the  prosecutor  told  him  what  had  passed, 
and  the  appointment  he  had  made,  when  it  was  agreed  between 
them  that  the  prosecutor  should  not  give  the  money,  which  he 
had  marked,  to  the  prisoner  in  the  church-yard,  but  should 
[  *410  ]  *bring  him  to  a  public  house  in  Little  George  Street, 
wl^ere  there  was  more  light.  The  prosecutor  went  out,  and  met 
the  prisoner  opposite  his  mastcr^s  house,  and  said  to  him,  ^^  My 
friend  is  not  come,  you  had  better  go  away/'  The  prisoner 
said,  "  No;  I  will  be  damned  if  I  go  without  the  money.** 
The  prosecutor  told  him  he  possibly  might  be  able  to  get  it  at 
the  public  house.  The  prosecutor  then  went  into  the  public 
house,  and  the  prisoner  waited  at  the  door;  when  the  prose- 
cutor came  out,  he  told  the  prisoner  he  had  got  four  shillings. 
The  prisoner  said,  Damn  his  eyes  if  he  would  not  have  ten 
shillings;  and  on  the  prosecutor's  saying,  he  only  asked  for 
four,  the  prisoner  said.  No,  he  did  not;  but  he  would  have  ten. 
The  prosecutor  said  he  had  two  half  crowns,  and  gave  them 
to  the  prisoner,  and  told  him,  if  he  would  come  up  in  the 
mornins  he  shoukl  have  five  shillings  more,  the  prisoner  said, 
"  Shall  I?"  The  prosecutor  told  him  he  should.  The  officer 
and  watchman  as  had  been  agreed  then  came  up  and  secured 
the  prisoner,  and  took  the  marked  money  from  his  hand.  As 
the  prisoner  was  going  to  the  watch  house,  he  said  to  the  pro- 
secutor, "  Damn  you,  you  ^re  after  the  whole  battalion;  I  will 
bring  them  to  prove  what  you  are." 

Upon  some  questions  put  to  the  prosecutor  from  the  Court, 
he  answered  that  he  gave  the  last  five  shillings  on  purpose  to 
detect  the  prisoner,  as  he  was  informed  he  could  not  swear  to 
the  other  money,  and  that  it  would  be  useless  to  proceed 
against  him;  he  also  stated,  that  he  parted  with  it,  in  order 
that  he  might  prosecute  the  prisoner  for  the  former  money, 
as  he  was  accused  of  a  thing  he  knew  he  was  innocent  of) 
and  that  he  had  parted  with  the  money  the  first  time  from  the 
threats  of  the  prisoner. 

For  the  prisoner  several  soldiers  of  the  guards  were  called, 
who  swore  that  the  prosecutor  had,  upon  several  occasions,  to 
each  of  them,  made  propositions  of  the  most  abominable 
nature  in  terms  the  most  disgusting. 

The  prosecutor  being  further  examined,  protested,  in  the 
most  solemn  manner,  that  there  was  not  any  foundation  for 
any  of  these  assertions,  or  for  a  declaration  of  the  prisoner 
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that  he  had  been  admitted  into  the  house  of  the  master  of  the 

Erosecutor,  and  that  he  had  then  made  indecent  attempts  upon 
is  person. 

The  jury  found  the  prisoner  guilty;  but  with  the  concur- 
rence^  and  by  the  advice  of  Mr.  Justice  Bayley,  the  learned 
judge  directed  the  judgment  to  be  respited,  until  he  could  sub- 
mit the  case  for  the  consideration  of  the  judges. 

•In  Hilary  term,  1820,  the  judges  met.  They  [  *411  ] 
were  of  opinion,  that  this  taking  did  not  amount  to  robbery, 
and  the  prisoner  was  recommended  for  a  limited  pardon,  (a) 


Bex  V.  John  Belstead. 

In  kreeDj  the  (^oodt  of  a  ready  farnishcd  lodging  mast  be  described  ae  the  lodger's  goodi, 

not  OS  the  goods  of  the  original  owners. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Richardson,  at  the  Old  Bailey  sessions,  February  1820,  of 
breaking  and  entering  the  dwelling-house  of  James  Anderson 
in  the  day-time  (the  said  James  Anderson  and  others  being 
therein),  and  stealing  therein  certain  bed-curtains,  valences, 
sheets,  pillows,  pillow-cases,  pictures,  and  looking-glasses, 
the  property  of  tne  said  James  Anderson. 

The  breaking  and  stealing  were  clearly  proved,  but  it 
appeared  that  James  Anderson  occupied  part  of  the  dwelling- 
house  himself,  and  let  out  the  rest  m  ready-furnished  lodg- 
ings; and  that  the  property  stolen  was  the  furniture,  of  a 
room  let  by  Anderson  to  one  Thomas  Yomen  furnished,  at 
half  a  crown  a  week,  and  that  a  week  was  running  at  the 
time  of  the  robbery.  Yomen  usually  left  the  key  with  An- 
derson's wife  to  make  his  bed,  &c.,  and  had  it  from  her  when 
he  wanted  it.  The  door  was  opened  by  the  prisoner  by 
means  of  a  false  key. 

The  learned  jud^e  doubted  whether  Anderson  had  a  suffi- 
cient possession  of  this  furniture,  to  warrant  the  laying  of 

(a)  Vide  Rex  «.  Donolly,  3  East,  P.  C.  715.  S.  C.  1  Leach,  C.  C.  195.  Hickman's 
Case,  3  East,  P.  C.  728.  S.  C.  1  Leach,  0.  C.  978.  Reave's  Case,  2  East,  P.  C.  734. 
Rez  e.  Caikuon.  ante.  146.  Rex  o.  EffertOD,  ants,  375.  £lmstead*s  Case,  MS.  C.  C.  R. 
1802 
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the  property  in  him,  and  therefore  submitted  this  point  for 
the  consideration  of  the  judges. 

In  Easter  term,  1820,  the  judges  met,  and  considered  this 
case.  They  were  of  opinion  tnat  the  goods  should  have 
been  described  as  Yomen's,  for  Anderson  was  not  entitled  to 
the  possession,  and  could  not  have  maintained  trespass. 
They  held  the  conviction  wrong,  (b) 


[  *412  ]  *Rex  V.  Thomas  Poster. 

Indi<!tmeQt  for  committing  an  unnatural  offence  on  one  John  Wbyneard.    CoaTictioa 
held  right,  although  it  was  proved  the  name  waa  Winyard,  and  pronoonced  Winnyard. 

THE  prisoner  was  tried  before  Mr.  Baron  Garrow  at  the 
Maidstone  Lent  assizes  in  the  year  1820,  for  committing  an 
unnatural  crime  on  one  John  Whyneard. 

The  person  on  whom  this  crime  was  convicted,  being 
called  as  a  witness,  said  that  his  name  was  spelt  Winyard, 
but  it  was  pronounced  Winnyard. 

The  prisoner  was  convicted,  and  received  sentence  of 
death,  but  execution  was  respited,  in  order  that  the  opinion 
of  the  judges  might  be  taken  on  the  objection,  that  the  name 
of  the  witness  was  mis-spelt. 

In  Easter  term,  1820,  the  judges  took  this  case  into  con- 
sideration, and  held  the  conviction  right. 


Rex  V.  Thomas  Hutchinson  and  Joseph  Boffey. 

Larceny.  The  gcoda  in  a  diasentingf  chapel  vested  in  truateei,  cannot  be  deacribed  as  the 
goods  of  a  servant  who  has  merely  the  custody  of  the  chapel  and  things  in  it,  to  dean 
and  keep  hi  order,  though  he  ha«  the  key  of  the  cdapel,  and  no  other  person  hot  the 
minister  has  another  key. 

THE  prisoners  were  tried,  before  Mr.  Justice  Richardson, 
at  the  Lent  assizes  for  the  county  of  Staffi>rd,  in  the  year 

(6)  S  East,  P.  C.  c.  16. «.  da    Wsrd  v.  Macanley,  4  T.  R.  489.    Gordon  o.  Harper,  7 
T.  R.  9.    Rex  9.  Branswick,  Ryan  &,  Moody's  C.  C.  R.  Trin.  T.  1824. 
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1820;  and  were  conyicted:  Hutchinson  of  stealing,  and  the 
prisoner  Boffey  of  receiving,  secreting^  &c.,  a  quantity  of 
brass,  which  in  the  first  count  was  laid  to  be  the  property  of 
Thomas  Penn  and  twenty  other  persons  therein  named,  and 
in  the  second  count  to  be  the  property  of  Samuel  Evans. 

The  property  stolen  formed  the  brass  chandelier  and 
sconces  (not  fixed  to  the  freehold)  of  a  chapel  of  Protestant 
dissenters,  and  the  persons  named  in  the  first  count  were  the 
trustees  of  the  chapel;  but  the  prosecutors  were  not  prepared 
to  prove  the  trust  deed  whereby  they  were  appointed,  nor 
that  all  of  them  .had  acted  in  the  trust  or  management,  some 
of  them  residing  at  a  distance. 

•Jt  appeared  by  the  evidence  of  Samuel  Evans,  [  •413  } 
in  whom  the  property  was  laid  in  thfs  second  count,  that  he 
was  servant  to  the  managers,  and  had  a  salary  of  five  pounds 
a  year,  and  that  he  for  many  years  had  had  the  care  of  the 
chapel  and  of  the  things  in  it,  to  clean  and  keep  in  order;  that 
he  kept  the  keys,  and  that  no  person  except  himself  had  the 
key  of  the  chapel;  but  the  minister  had  a  key  of  the  vestry, 
through  which  he  could  enter  the  chapeL  The  trustees  had 
no  key.  It  appeared  that  Samuel  Evans  received  his  orders, 
sometimes  from  the  trustees,  and  sometimes  from  the  minister, 
and  that  no  one  resided  in  the  chapeL 

The  learned  judge  thought  this  evidence  insufficient;  but 
being  pressed  not  to  stop  the  trial,  and  the  case  being  a  fla* 
grant  one  he  allowed  a  verdict  to  be  taken,  but  respited  the 
judgment,  and  reserved  the  case  for  the  consideration  of 
the  judges. 

In  lister  term,  1820,  the  judges  met.    They  held  the 

J>roperty  of  the  goods  taken,  could  not  be  considered  as  be- 
onging  to  Evans;  and  that  the  conviction  was  wrong,  (a) 

(a)  Vide  3  Eut,  P.  C.  tSi.    Res  «.  Woodward,  tM(/»  653.    Rex  «.  Deakiii,  ibid.    Res 
«•  Remnant,  afi<«,  136. 
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Rex  V.  Robson,  Gill,  Fewster,  and  Nicholson. 

Larceny.  If  there  is  a  plan  to  cheat  a  man  of  his  property  under  color  of  a  bet,  and  he 
parts  with  the  possession  only  to  deposit  as  a  stake  with  one  of  the  confederates.  The 
taking  by  such  confederates  is  felonious. 

THE  prisoners  were  tried  and  convicted  before  Mr.  Justice 
Bay  ley,  at  the  Lent  assizes  for  the  town  and  county  of  New- 
castle-upon  Tyne,  in  the  year  1820,  of  stealing  from  the  per- 
son of  John  Younger  twenty  notes  for  one  guinea  each. 

The  facts  were  as  follows.  Robson,  by  pretending  to  find 
a  sixpence  in  a  fair,  decoyed  Younger  to  a  public^bouse. 
They  were  then  joined  by  the  three  other  prisoners,  and  after  a 
little  time,  Gill  pretended  to  be  flush  of  money,  began  to  play 
with  Fewster,  at  guessing  at  a  halfpenny  Fewster  hid  under 
[  *414  ]  a  •pewter  pot.  Gill  was  to  guess  three  times  right 
out  of  four.  After  losing  twice.  Gill  oSered  a  wager  of  a 
pound,  that  none  of  them  could  produce  ten  pounds.  Fewster 
took  the  bet,  and  advised  Younger  to  do  the  same;  Younger 
had  not  money  enough  about  him,  but  went  and  borrowed 
twenty  guinea  notes  of  a  friend,  and  then  it  was  conceded 
he  had  won.  Gill  then  offered  Fewster  to  bet  him  one  hun- 
dred pounds,  or  fifty  pounds,  or  any  other  sum,  that  he  guessed 
the  halfpenny  right  three  times  out  of  four,  and  Fewster 
betted  hun  forty  pounds.  Gill  guessed  wrong  once  out  of  the 
four  times,  and  then  went  out.  In  his  absence,  Fewster  ad- 
vised Younger  to  go  halves  in  the  bet,  as  he  was  sure  to  win, 
and  after  some  persuasion  he  consented;  and  on  GilPs  return. 
Younger  handed  the  twenty  guinea  notes  to  Gill,  who  passed 
them  on  to  Robson,  who  was  to  be  stakeholder.  Gill  then  pre- 
tended to  guess  the  remaining  three  times,  and  being  right  in 
each,  Robson  gave  him  the  stakes,  and  he  went  away. 

The  learned  judge  told  the  jury,  that  if  they  thought,  when 
Gill  took  the  notes  from  Younger  and  passed  them  to  Rob- 
son, there  was  a  plan  and  concert  between  the  prisoners,  that 
Younger  should  never  have  his  notes  back,  but  that  they 
should  keep  them  for  themselves,  under  the  false  color  and 
pretence  that  Gill  won  his  bet;  he  was  of  opinion  that  in  point 
of  law  it  was  a  felonious  taking  by  all. 
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The  jury  were  of  that  opinion;  but  as  this  case  came  very 
near  to  Rex  t^.  Nicholson  (a),  the  learned  judge  thought  pro- 
per to  submit  it  to  the  consideration  of  the  judges,  although 
his  lordship  was  of  opinion  that  it  was  distinguishable  from 
that  case. 

The  distinction  the  learned  judge  took  between  the  cases 
was  this,  that  at  the  time  Gill  and  Robson  took  Younger's 
notes,*  Younger  parted  with  the  possession  only,  not  with  the 
property;  and  that  the  property  was  only  to  pass  eventually, 
if  Gill  really  won  the  wager.  Younger  expected  to  have 
been  paid  had  Gill  guessed  wrong. 

♦In  Easter  term,  1820,  ten  of  the  judges  met  and  [  ^415  ] 
considered  this  case.  They  held  the  conviction  right,  be-* 
cause  at  the  time  of  the  taking,  the  prosecutor  parted  only 
with  the  possession  of  the  money,  (a) 


Rex  V.  Joseph  Scott 

An  indictment  for  a  rape  stated  to  have  been  oommitted  9th  March,  1  C.  4,  concluded 
**  aj^inst  the  peace  of  our  said  laU  lord  the  king:*'  Held,  that  the  word  "  laU^  might  be 
rejected  aa  surploaage. 

THE  prisoner  was  tried  before  Mr.  Justice  Best,  at  the 
Lent  assizes  for  Leicestershire,  in  the  year  1820. 

The  indictment  was  as  follows: — ^The  jurors,  &.,  upon  their 
oath  present,  that  Joseph  Scott,  late  of  the  parish  of  Blaby, 
in  the  county  of  Leicester,  laborer,  on  the  ninth  day  of  March, 
in  the  first  year  of  the  reign  of  our  sovereign  Lord  George 
the  Fourth,  by  the  grace,  &c.,  with  force  and  arms  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  one 
Amey  Smith,  a  woman  child  under  the  age  of  ten  years,  to 
wit,  of  the  age  of  four  years  and  upwards,  in  the  peace  of 
God  and  our  said  lord  the  king,  then  and  there  being,  feloni- 
ously did  make  an  assault,  and  her  the  Said  Amey  Smith  then 
and  there  wickedly,  unlawfully  aiid  feloniously,  did  carnally 
knpw  and  abuse,  against  the  form  of  the  statute  in  such  case 

(a)  2  East,  P.  C.  669. 

(o)  Vide  Rex  0.  Patch,  3  £ast»  P.  C.  67a    Rex  0.  Moore,  i6.  679.    Rex  «.  Walah, 
cute,  215. 
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made  and  provided,  ^nd  against  the  peace  of  our  said  late 
lord  the  king,  his  crown  and  dignity. 

The  jury  found  the  prisoner  guilty;  but  the  learned  judge 
respited  the  sentence  in  order  to  take  the  opinion  of  the  judges 
upon  the  question,  whether  this  indictment  could  be  supported 
by  rejecting  as  surplusage  the  word  ^^  late*^ 

In  Easter  term,  1820,  the  judges  met  and  considered  this 
case.  They  were  unanimously  of  opinion  that  the  word 
^^  late^^  might  be  rejected  as  surplusage,  and,  and  Mr.  Justice 
Holroyd  thought  that  even  if  suffered  to  remain,  it  was  not 
inapplicable  to  the  existing  king. ^6) 

The  prisoner  was  executed. 


[  *416  ]]  *Rex  V.  Hepry  Beaney. 

Ad  indictrnent  for  bone-stealing  most  give  the  animal  one  of  the  descriptions  mcntioaed 
in  the  statute.  Therefore  an  indictment  for  stealing  a  oolt  not  sajring  whether  it  was 
horse  or  mare  will  not  be  sufficient  to  take  away  clergy;  bat  the  priaooer  may  be  coo- 
vicled  for  simple  larceny. 

THE  prisoner  was  tried  before  Richards,  C.  B.  at  Horsham 
Lent  assizes,  in  the  year  1820,  upon  an  indictment  for  steal- 
ing two  colts,  the  property  of  John  Callaway. 

John  Callaway,  the  prosecutor,  proved  that  he  had  lost  ttDo 
colis  on  the  8th  of  February,  1820.  The  jury  were  of  opin- 
ion upon  satisfactory  evidence  that  the  prisoner  had  stolen 
the  animals  which  Callaway  had  lost.  One  of  the  witnesses 
proved  that  he  had  seen  the  prisoner  ride  a  little  black  mare 
followed  by  ^  filly.  Another  witness  said  he  had  pursued  the 
prisoner  who  had  two  colts  with  him.  It  appeared  that  the 
animals  were  one  a  mare  rising  four  years  old,  and  the  other 
a  yearling  mare  or  filly.  The  witnesses  said,  that  animals  of 
this  description  when  as  young  as  those  in  question,  were  ac- 
cording to  the  usual  language  of  the  country,  called  coUs; 
and  some  of  the  jurors  said  that  mares  or  fillies  are  generally 
called  colts  until  they  are  three  or  four  years  old. 

The  jury  found  the  prisoner  guilty. 

(6)  Vide  Coddington  v.  Wilkin,  Cro,  Jac  377.    Coal.  Dig.  Pleader,  (C.  28.)    Rex  v^ 
Lookup,  3  Barr.  1901. 
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Rtdiards,  G.  B.,  reserved  the  case,  and  submitted  to  the 
judges,  whether  this  conviction  was  proper;  and  if  it  was, 
whether  the  prisoner  was  entitled  to  the  henefit  of  clei^y* 
Vide  2  Bast,  P.  G.  614,  615. 

In  Easter  terra,  1830,  the  judges  met  and  considered  this 
case.  They  were  unanimously  of  opinion  that  the  conviction 
as  to  simple  larceny  was  right;  but  as  ^^  colis^^  were  not  men** 
tioned,  eo  nomine^  in  the  statute,  (a)  the  judges  could  noi  take 
notice  that  they  were  of  the  horse  species,  and  consequently 
clergy  was  not  taken  away.  (&) 


♦Rex  V.  John  Smith.  [  ♦417  ] 

Barfflar^.  The  firwoner  broke  the  g^lais  of  the  proseentor's  side  door  oo  the  Fridaj  nlfffat 
I  with  intent  to  eoter  at  a  fatnre  time,  and  actoaHy  entered  on  the  Sundaj  night    The 

i  .  jndges  held  thie  barglarjr,  the  brealcing   and  entering,  being  both  by  night,  and  the 

I  breakiDg  being  with  iaient  aAerwanb  to  eoler. 

THE  prisoner  was  tried  before  Mr.  Justice  Park,  at  the 
'  Old  Bailey  sessions,  April,  1820,  for  burglariously  breaking 

and  entering  the  dwelling  house  of  Alfred  Taylor,  with  intent 

to  steal. 
'  No  stealing  was  alleged,  nor  was  there  any  in  fact.    But 

the  learned  judge  left  the  question  of  intent  to  the  jury,  who, 

upon  the  evidence,  found  that  the  burglary  was  with  intent  to 

stent. 
I  It  appeared  that  iu  the  night  between  Friday  the  24th  and 

I  Saturday  the  25th  of  March,  1820,  the  side  door  of  the 

i  prosecutor^s  house,  which  opened  into  a  passage  that  was  a 

public  thoro'jghfare  had  all  the  glass  taken  out  by  the  priso- 
!  oer  with  intent  to  enter.    The  prosecutor  did  not  replace  the 

\  gla^s  on  the  Saturday,  and  in  the  night  between  Sunday,  the 

t  26th,  and  Monday  the  27th  of  March,  the  prisoner  entered 

I  at  the  same  hole,  but  was  taken  on  the  premises  before  any 

larceny  was  actually  committed. 
The  jury  found  both  the  breaking  and  the  entering  to  have 

I  («)  1  Bdm.  S.  e.  19.  e.  10.  and  9  Edw.  6.  c.  33. 

(A)  Vide  Rex  e.  Chalkley,  «■!•,  9581 
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been  noctaiiter^  and  that  the  breaking  was  not  accid^ital;  but 
that  both  breaking  and  entering  were  felonious. 

The  learned  judge  seemed  to  doubt  whether  one  sio^e 
act  of  felony,  such  as  a  burglary  could  be  made  up  of  what 
took  place  on  two  different  days,  at  a  distance  from  each 
other,  and  not  separated  merely  by  the  natural  accidents  of 
the  transaction  itself. 

Lord  Hale  says,  ^'But  if  they  break  a  hole  in  the  house 
one  night  to  the  intent  to  enter  another  night  and  commit 
felony,  and  accordingly  they  come  at  another  night  and 
commit  a  felony  through  the  hole  they  so  made  the  night 
before,  this  \  seems  to  be  burglary,  for  the  breaking  and 
entering  were  both  noctanter^  though  not  the  same  night;  and 
it  shall  be  supposed  they  brake  and  entered  the  night  when 
they  entered,  for  the  breaking  makes  not  the  burglary  till  the 
entry .^  (a) 

[  *418  ]  ^he  question  for  the  opinion  of  the  judges  was. 
Whether  the  prisoner,  under  these  circumstances,  was 
rightly  convicted? 

In  Easter  term,  1820,  the  judges  met,  and  considered  this 
case.  They  were  of  opinion  that  the  prismier  was  rightly 
convicted,  and  that  the  offence  amounted  to  burglary,  the 
breaking  and  entering  being  both  by  night.  And  although 
a  day  elapsed  between  the  breaking  and  the  entering,  yet  the 
breaking  was  originally  with  the  intent  to  enter. 


Rex  V.  John  Taylor. 

A  lodgfor  who  ioYites  a  man  to  bb  room,  and  then  steali  his  goodi  to  the  valae  of  forty 
■hiUingt,  when  not  about  hia  peraoo,  is  liable  to  be  found  jpuittyof  stealingr  in  a  dweBia^- 
houae.    The  goods  of  a  lodger*8  guest  are  und^r  tlw  protection  of  the  dwelling.hoase. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Park,  in  the  year  1820,  of  stealing  a  watch  in  the  dwelling- 
house  of  John  Wakefield,  to  the  value  of  forty  shillings. 

The  prisoner  lodged  in  the  house  of  John  Wakefield,  and 
the  prosecutor,  who  was  an  old  acquaintance  of  the  prisoner, 

(a)  1  Hale,  p.  C.  551.    Vide  also  9  JBaat,  P.  C.  591. 
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and  who  conld  not  get  a  bed  in  the  public  house  where  they 
met,  accepted  an  invitation  to  take  part  of  the  prisoner's  bed. 
Thej  wont  home  together,  and  neither  John  Wakefield  nor 
any  of  his  family  knew  of  the  prosecutor's  being  there;  so 
that  he  was  the  guest  of  the  prisoner*  The  prison^  stole 
the  prosecutor's  watch  firom  the  bed  head. 

It  having  been  held  that  the  statute  12  Ann.  st.  1.  c.  7.  (a) 
does  not  extend  to  a  man  stealing  in  his  own  house,  the 
learned  judge  dcMibted  whether  the  prisoner  was  not  to  be 
<^nsidered  as  the  owner  of  the  house  with  respect  to  the 
prosecutor.  The  statute  was  made  for  the  protection  of 
property  deposited  in  the  house,  and  not  on  the  person  of  the 
party;  and  the  prosecutor  was  neither  the  occupier  nor  a 
settled  inhabitant  of  the  house  in  which  the  watch  was  taken. 
The  learned  judge  respited  the  judgment  to  take  the  opinion 
of  the  judges  on  this  conviction. 

In  Easter  tertu,  1820,  ten  of  the  judges  met  and  considered 
*this  case,  the  majority,  viz.  Burrough  J.,  Holroyd  [  *419  1 
J.,  Wood,  B.,  Bayley  J.,  Graham  B.,  Richards  G.  B.,  and 
Abbott  Lord  C.  J.,  held  the  conviction  right;  Richardson  J., 
Best  J.^  and  Garrow  B.,  eonira*  (a) 


Rex  t^,  George  Mason. 

Robbery.    SnatcbtDjf  an  article  frooi  a  man  will  oonatitute  robbery,  if  it  ia  ao  attached  to 

hia  peraon  or  clothea  aa  to  afford  reaistanoe. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Park,  at  the  Old  Bailey  sessions,  October,  1820,  on  an  indict- 
ment for  a  highway  robbery  of  Richard  Green. 

The  prosecutor  stated,  that  he  had  occasion;  after  dark, 
about  seven  o^cIock,  to  make  a  momentary  8top  at  the  cor* 
ner  of  Tavistock  Street,  having*  at  that  time,  his  umbrella 
under  his  right  arm,  and  twisted  round  it;  the  prisoner  at 
that  time  came  up  and  laid  violent  hold  of  the  seals  and 
chain  6f  the  prosecutor^s  gold  watch,  and  succeeded  in  pull* 

(«)  Makinf  laroeny  in  a  dweninr-hoiiaa  to  the  value  of  ibrty  ahUUni^a  a  capital  offisnoe. 
(«)  ride  9  Eaat,  P.  a  644,  645. 
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ing  the  watch  out  of  his  fob.  The  watch  was  fastened  bj  a 
steel  chain,  which  went  round  his  neck;  and  which  prevcoted 
the  prisoner  from  immediately  taking  the  watch;  but  by  putt- 
ing and  two  or  three  jerks  he  broke  the  steel  chain,  and  then 
made  pff  with  the  watch. 

The  learned  judge  was  of  opinion,  that  there  was  a  suffi* 
cient  degree  of  previous  yiolence  to  constitute  the  crime  of 
robbery;  and  that  although  there  was  no  actual  injury  to  the 
person,  as  in  La  pier's  case  (6),  yet^  as  force  was  necessary 
to  separate  the  thing  stolen  from  the  person,  it  appeared  to 
him  unlike  the  cases  of  snatching,  &c.,  (which  datc  been 
held  not  to  be  robbery,)  and  that  it  did  not  signify  whether 
the  separation  was  effected  by  cutting  a  girdle  or  breaking 
a  chain. 

Upon  being  pressed  by  the  counsel  for  the  prisoner,  the 
learned  judge  respited  the  judgment,  and  reserved  the  follow* 
ing  question  for  the  opinion  of  the  judges.  Whether,  in  this 
case,  there  was  sufficient  violence  to  constitute  robbery?  or 
whether  the  facts  proved,  only  amounted  to  stealing  from  the 
person? 

[  *420  ]  Mn  Michaelmas  term,  1820,  the  judges  met  and 
considered  this  case.  They  were  unanimously  of  opinion 
that  the  conviction  was  riijht,  for  the  prisoner  could  not  ob- 
tain the  watch  at  once,  but  bad  to  overcome  the  resistance 
tlie  steel  chain  made,  and  actual  force  was  used  for  the  pur- 
pose, (a) 


Rex  t^.  Richard  Dickinson. 

Xaroeny.  Clandestinely  tokirifr  away  articles  to  induce  the  owtter  (a  ^r1)  to  ietoh  Hieiiiv 
and  thereby  to  (five  the  prJaoner  an  opportniiity  to  solicit  her  to'commlt  ibroication  with 
him  is  not  felonious. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Jus.tice 
Bnyley  at  the  summer  assizes  for  the  county  of  Lancaster^ 
in  the  year  1820,  for  stealing  a  straw  bonnet,  some  other 
articles  of  female  apparel,  and  a  box. 

(6)  ibid.  557. 70a 

(«)  Vide  9  East,  P.  C.  701.  709.  708.    Vide  also  8  Rnaa.  989, 997.  H  $emL  19  a  Tr. 
806.  per  Foster  J. 
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It  appeared  that  the  prisoDer  entered  the  house  where  the 
things  were  in  the  night,  through  a  window  which  had  been 
left  open,  and  took  ihe  things,  which  belonged  to  a  very 
joung  girl  whom  he  had  seduced,  and  carried  them  to  a  hay- 
mow of  his  own,  where  he  and  the  girl  had  twice  before 
been. 

The  jury  thought  the  prisoner's  object  was  to  induce  the 
girl  to  go  again  to  the  hay-mow  that  he  might  again  meet 
her  there,  but  that  he  did  not  mean  ultimately  to  deprive 
her  of  them. 

The  learned  judge  doubted  whether  this  was  a  felony,  and 
discharged  the  prisoner  upon  bail,  and  reserved  the  case  for 
the  consideration  of  the  judges. 

In  Michaelmas  term,  1820,  the  judges  met.  They  held 
that  the  taking  was  not  felonious,  and  directed  application  to 
be  made  for  a  pardon. 


*Rex  V.  Patrick  Kelly.  [  *421  ] 

Larceny.  Goiii|f  towards  a  place  where  a  felonj  is  to  be  oommitted,  in  order  to  aaaiat  in 
carrying  off  the  property,  and  aasistin|f  accordin|r1y,  will  not  make  a  man  a  principal, 
if  he  waa  at  aoob  a  diatanoe  at  the  time  of  the  felouiout  taking  aa  not  to  be  able  to  aaaiat 
10  it 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayley  at  the  summer  assizes  for  Carlisle,  in  the  year  1820, 
of  stealing  two  horses. 

It  appeared  in  evidence,  that  the  prisoner  and  one  Whin* 
roe  went  to  steal  the  horses.  Whinroe  left  the  prisoner  when 
they  got  within  half  a  mile  of  the  place  where  the  horses  were; 
Whinroe  stole  the  horses,  and  brought  them  to  the  place 
where  the  prisoner  was  waiting  for  him,  and  then  the  prisoner 
and  Whinroe  rode  awav  with  them. 

The  learned  judge  thought  the  owncr^s  possession  was  not 
destroyed  by  w  hinroe^s  theft,  and  that  the  prisoner's  joining 
in  riding  away  with  the  horses  might  be  considered  as  a 
new  larceny;  hut,  upon  adverting  to  the  case  of  Rex  r.  King 
before  the  judges  in  Easter  term,  1817  (a),  he  thought  his 

(4)  AnU^  83S» 
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first  opinion  wrong,  abd  reserved  tbe  case  for  the  considera- 
tion of  the  judges. 

In  Michaelmas  term,  1820,  the  judges  met  and  considered 
this  case.  They  held  the  conviction  wrong,  being  of  opinion, 
that  the  prisoner  was  an  accessary  only,  and  not  a  principal, 
because  he  was  not  present  at  the  original  taking. 


Rex  V.  James  Lincoln. 

Perjury.  If,  io  the  indictment,  tlie  oath  is  stated  to  have  been  at  the  atsizen,  before  juslicet 
a$9igned  to  Vikt  Uu  §aid  ff«me«,  before  A.  B.,  one  of  the  naid  justices,  the  said  josiioes 
then  and  tliere  having  power,  dec.  it  will  be  a  (kta\  variance,  tf  the  oath  was  admini»> 
tered  when  the  judge  was  sitting  under  the  commission  of  Oyer  and  Terminer  and  Gaol 
deHTjery, 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayiey,  at  the  Durham  summer  assizes,  in  the  year  1820,  of 
perjury,  in  giving  evidence  upon  a  trial  for  murder. 

[  *422  ]  *The  indictment  stated,  *'  that,  at  the  assizes  hoi- 
den  at  Durham,  1 3th  of  August,  1819,  before  Sir  George 
Wood,  Knight,  and  Sir  John  Bayley,  Knight,  two  of  the  jus- 
tices of  our  lord  the  king,  assigned  to  take  the  said  assizes 
according  to  the  form  of  the  statute,  in  such  case  made  and 
provided,  John  Eden,  James  Wolfe,  and  George  Wolfe,  were, 
in  due  form  of  law,  tried  upon  a  certain  indictment  then  and 
there  depending  against  them,  by  a  jury  of  the  said  county, 
duly  taken  and  sworn  between  the  late  king  and  them;  which 
indictment  charged,  that  they  feloniously,  wilfully,  and  of 
their  malice  aforethought,  on  the  28th  of  August,  55  G.  3., 
did  kill  and  murder,  and  that  the  defendant  in  open  court,  at 
the  said  assizes,  before  the  said  Sir  George  Wood,  one  of 
the  said  justices  of  our  said  late  lord  the  king,  did  appear  as 
a  witness  for  the  king;  and  did  then  and  there  in  open  court, 
before  the  said  last-mentioned  justice  take  his  corporal  oath, 
and  was  in  due  manner  sworn  upon  the  Holy  Gospel  of  God, 
to  speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
touching  the  matters  in  question  upon  the  said  indictment; 
the  said  last-mentioned  justice  then  and  there  having  suffi- 
cient and  competent  power  and  authority,  to  administer  the 
said  oath  to  the  said  James  Lincoln  in  that  behalf.*' 
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The  caption  of  the  record  of  the  conviction  for  the  murder, 
produced  in  evidence  was,  ^^  that  at  the  assizes,  session,  or 
court  of  pleas,  plea^  of  the  crown,  oyer  and  terminer  and 
general  gaol  delivery,  holden  at  Durham,  on  Monday,  the 
13th  day  of  August,  before  Sir  George  Wood  Knight,  and 
Sir  John  Bayley  Knight,  and  others  their  fellows,  justices  of 
bur  said  lord  the  king,  assigned  to  hear  and  determine  aU 
pleas  of  the  crown  in  the  county  Palatine  of  Durham  and  Sed- 
berge,  by  whomsoever,  and  howsoever  moved,  according  to  the 
law  and  custom  of  England,  and  the  custom  of  Durham,  and 
also  to  deliver  the  gad  i^  Dxix\t^m  and  Sed  berge,  from  the  pri- 
soners therein," 

It  was  thereupon  insisted,  that  this  caption  did  not  support 
the  statement  in  the  indictment  for  perjury,  as  that  statement 
imputed,  that  the  prisoners  on  the  indictment  for  murder 
were  tried  before  the  justices  assigned  to  take  the  assizes; 
whereas  the  caption  imported,  that  they  wore  tried  by  justices 
assigned  to  hear  and  determine  all  pleas  of  the  crown,  and  to 
deKver  the  gaols;  and  that  it  was  not  because  the  justices 
were  assigned  to  take  the  assizes,  but  because  they  were  as- 
signed to  near  and  ^determine  pleas  of  the  crown,  [  *423  ] 
and  to  deliver  the  gaol,  that  Sir  George  Wood,  as  one  of 
those  justices,  had  power  to  try  the  indictment. 

The  learned  judge  thought  the  objection  well-founded;  but 
upon  consulting  with  Mr.  Justice  Park  (who  doubted),  he 
proceeded  with  the  case,  and  the  defendant  was  convicted,  (a) 

Objection  was  then  taken  in  arrest  of  judgment  that  the 
statement  of  the  indictment  for  the  murder  did  not  set  out 
the  means  by  which  the  murder  was  committed.  Bayley,  J. 
thought  it  need  not;  and  overruled  the  objection. 

Objection  was  then  taken  that  the  innuendoes  were  bad,  as 
not  being  explanatory  only,  but  as  introducing  new  matter. 

The  indictment  stated,  that  certain  questions  became  mate- 
rial, viz.  Whether  John  Eden,  on  the  said  28th  day  of  August, 
55  G.  3.,  was  at  the  house  of  the  said  James  Lincoln,  at 
Sundeiiand,  in  the  county  aforesaid;  and  whether  he  had 
any,  and  what  conversation  with  Lincoln;  and  then  it  alleged 
that  the  prisoner  gave  in  evidence,  among  other  things,  that 
the  said  John  Eklen,  about  five  ^moaning  the  hour  of  five)  of 
the  same  evening,  on  the  Monaay  (meaning  the  evening  of 

(a)  Vide  Wooaford  v.  Aiblej,  11  East,  50a    Rez  t.  Dowrm,  5  T.  R.  311. 
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Monday,  the  28tb  of  August,  in  the  fifty-fifth  year  aforesaid^ 
when  the  murder  of  the  said  Isabella  Young  was  supposed 
to  have  been  comoiitted,)  came  to  the  house  of  the  said 
James  Lincoln  (meaning  tlie  house  of  the  said  James  Lin* 
coin,  at  Sunderland  aforesaid.)  That  the  said  John  Eden 
stood  about  the  middle  of  the  floor  (meaning  the  floor  of  the 
room  in  the  said  house  where  the  said  James  Lincoln  then 
was)  with  his  hat  on  one  side  of  his  head,  and  appeared  very 
groggy  (meaning  that  the  said  John  Eden  then  and  there  ap- 
peared to  be  in  liquor;)  that  the  said  John  Eden  had  a  blue 
jacket  and  trowsers  on;  that  the  said  John  Eden  said  (mean* 
ing  that  the  said  John  Eden  then  and  there  said  to  the  said 
James  Lincoln,)  ^^James,**  (meaning  the  said  James  Lin- 
coln,) ^'  T'  (meaning  the  said  Eklen,)  ^^  am  going  to  Har^ 
rington  (meaning  a  certain  place  called  Harrington,  in  the 
said  county  of  Durham,  where  the  said  Isabella  Young  was 
murdered)  ^  to-night'^  (meaning  the  night  of  the  said  28th 
day  of  August,  in  the  fifty-fifth  year  aforesaid.)  **  Will  you" 
[  *424  ]  (meaning  the  said  James  Lincoln)  ^^  go  with  us?" 
(meaning  the  said  John  Eklen,  and  some  other  person  or  per- 
sons.) ^*  I"  (meaning  the  said  John  Eden)  ^  am  going  to 
Harrington,  on  a  very  disagreeable  piece  of  business*  This 
is  the  third  and  the  last  night,  F'  (meaning  the  said  John 
Eden)  ^^  shall  have  been  at  Harrington;  and  to-night,  I" 
(meaning  the  said  John  Eden)  ^  mean  to  do  something  I^ 
(meaning  the  said  John  Eden)  ^  am  sorry  at  nought,  but  we" 
(meaning  the  said  John  Elden  and  some  other  person  or  per- 
sons) ^^  shall  have  to  make  away  wirh  the  lass"  (meaning  the 
said  Isabella  Young,)  ^^  before  we'*  (meaning  the  said  John 
Eden,  and  the  said  other  person  or  persons)  ^^  can  go  through 
with  this  piece  of  business.  Miss  Smith's  maiden"  (meaning 
the  said  Isabella  Young)  ^^is  a  bit  of  a  sweetheart  c^  mine** 
(meaning  of  his,  the  said  John  Eden;)  ^^  and  to  night,  I" 
(meaning  the^said  John  Eden)  ^^  expect  to  make  her''  (mean- 
iu'J  the  said  Isabella  Young)  ^^  confess  where  all  Miss  Smith's" 
(meaning  one  Miss  Smith,  the  mistress  of  the  said  Isabella 
Young)  "  mouldy  money  is/'  Whereas  in  truth,  and  in  fact, 
the  said  John  Eden,  on  the  said  28th  day  of  August,  in  the 
fifty-fifth  year  aforesaid,  was  not  at  the  house  of  the  said 
James  Lincoln,  at  Sunderland  aforesaid,  in  the  county  af<M'e- 
said.  And  whereas,  in  truth  and  in  fact,  the  said  John  Eden, 
on  the  said  28th  day  of  August,  in  the  fifty-fifth  year  afore- 
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said,  did  not  say  to  the  said  James  LincolD,  the  several  words 
aforesaid,  or  any  of  them,  or  any  othw  words;  nor  had  the 
said  John  Eden  then  any  conversation  with  the  said  James 
Lincoln,  to  the  purport  or  effect  aforesaid,  or  to  any  othw 
purport  or  effect  whatsoever. 

The  objections  to  these  allegations  were,  that  there  was  no 
averment  in  the  indictment  for  perjury  that  Isabella  Young 
was  murdered,  or  that  she  was  murdered  on  the  3Sth  6[ 
August,  or  that  she  was  murdered  at  Harrington,  or  where 
Harrington  was;  or  that  Isabella  Young  was  servant  to  Miss 
Smith,  or  that  Miss  Smith  lived  at  Harrington. 

The  learned  judge  forbore  passing  sentence  upon  the  pri* 
soner,  and  reserved  theise  points  for  the  consideration  of  the 
judges,  and  referred  to  1  Saund.  243.  n.  4. 

There  are  two  commissions  for  Durham,  one  to  deliver  the 
gaols,  and  the  other  assigning  the  justices  to  be,  as  well 
justices  in  Eyre,  as  justiees  to  hold  all  assizes,  juries,  certifi* 
cates  and  attainders,  before  any  of  the  king's  justices  ar- 
raigned; *and  also  to  hear  and  determine  all  pleas  [  '*425  ] 
of  the  crown,  and  all  other  pleas  and  complaints. 

In  Michaelmas  term,  1820,  the  judges  met  and  considered 
this  case;  they  held  the  conviction  wrong.  The  judges  were 
of  opinion,  that  the  variance  in  proof  from  the  statement  in 
the  indictment  was  fatal;  the  allegation  in  the  indictment 
being,  that  the  oath  was  administered  befor  justices  assigned 
to  take  the  assizes;  the  proof  being,  that  oath  was  adminis- 
tered when  the  judge  was  sitting  under  the  commissicm  of 
oyer  and  terminer  and  gaol  delivery. 


Rex  V.  William  Henry  Pirn. 

lodietment  If  one  ititiito  Mbjeete  in  set  to  a  peemitary  peaaky,  and  a  iafawquent 
atatote  makea  it  foloo;,  an  indictment  ibr  the  felony  concloding  against  tbe  form  of  tha 
•iotato  (in  the  ain^^lar  number  only)  ia  right 

THE  prisoner  was  tried  before  Mr*  Justice  Burroughs  at 
the  summer  assizes  for  the  county  of  Devon,  in  the  year 
1820,  and  was  found  guilty. 
54 
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The  queiBtionl^  reserved  for  the  dpiqioti  of  the  j wi^«8,  atose 

00  the  fourth  and  thirteenth  counts  «f  the  indictiaeDt. 

The  fourth  count  stated^  that  the  prisoiier  beitig  a  ^pe^ 
OMifcer^  and  intending  to  defraud  His  Majesty  of  a  oertaiil 
duty  chargeable  and  payable  to  and  for  his  use,  by  virtue  of 
the  statute  in  thM  ease  made  and  provided^  f^  and  ki  rea- 
pect  of  paper  made  in  Great  Brittain,  on  the  4th  of  Maidit 

1  G.  4.,  at  Topsbam,  in  the  said  oounty,  feloniously,  falsdjr, 
deceitfully,  and  knowii^y  had  in  bis  custody  and  possession 
divers  large  quantities,  to  wit,  thirty  reams  of  fmper  wifli 
counterfeit  and  forged  marks  and  impressions,  en  the  covera 
and  wrappers  thereof  respectively,  or  a  certain  stamp,  which 
theretofore^  in  the  pursuance  of  the  statute  made  in  the  34th 
year  of  G.  3.  had,  by  the  major  part  of  the  commissionera 
of  excise,  for  that  part  of  Great  Britain  called  £i^land  for 
die  time  being,  provided  and  directed  to  be  used  to  denote 
the  duty  of  excise  imposed  for  and  in  rei^)ect  of  paper  in 
that  part  of  England,  being  duly  charged,  he  then  aad  tbero 
well-knowing  the  same  marks  and  impressionsi,  and  each  of 
them  to  be  counterfeit  and  forged  against  the  peace,  &c* 
And  also  against  the  forni  of  the  statute  in  that  case  made 
and  provided, 

[  *'426  ]  *In  the  thirteenth  count,  a  similar  e&nce  waa 
charged  to  have  been  committed  oo  the  11th  of  March,  in 
the  ^th  year  of  the  late  king,  with  intention  to  defraud  his 
late  Majesty;  and  it  conclude  against  the  form  of  the  sta^ 
tute  in  that  case  made  and  provided. 

By  the  statute  of  34  Gr.  3.  c.  20.  certain  duties  are  ian- 
posed  on  diflferent  kinds  of  paper  according  to  the  weight; 
and  all  paper  is  divided  into  four  classes.  Vide  Sect  1,  2, 
3,  and  four. 

By  8.  5,  alt  makers  of  paper,  before  they  make  paper,  are 
to  make  an  entry  of  their  mills,  d:c. 

By  3.  6,  all  paper  is  to  be  made  up  in  reams  or  bundles. 

By  8.  7,  all  papermakers  are  to  give  notice  to  the  officers 
of  the  excise  under  wliose  survey  they  respectively  are,  of 
the  hour  and  time  of  weighing;  and  by  this  section,  it  is 
enacted  in  what  manner  different  kinds  of  paper  are  to  be 
tied  up  in  reams  or  bundles  when  brought  to  be  weighed,  on 
each  of  which  ther«  is  to  be  a  cover  or  wrapper,  oq  which  . 
is  to  be  demonstrated,  written,  or  printed,  hy  the  maker,  Aic^ 
in  large  characters,  and  words  at  length;  the  class  of  paper 
to  be  enclosed  in  each  such  cover  or  wrapper,  &c. 
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Bj  8.  8,  the  major  part  of  the  commisstonerB  of  excise,  are 
to  provide  proper  stamps,  deviees,  or  labels,  for  stamping  or 
marking  of  all  paper,  &c.  for  or  in  respect  i¥hercof  any  duty 
is  by  this  act  imposed,  and  shall  cause  such  stamp,  devices, 
or  labels,  to  be  distributed  amongst  the  officers  of  excise, 
(vrhich  are  to  be  altered  from  time  to  time,  as  the  commis* 
sioners  may  direct. 

By  $4  9,  it  is  enacted.  That  if  any  person  or  persons  shall 
counterfeit,  or  cause  to  be  conntefeited,  any  such  stamp, 
device,  or  label,  or  the  mark,  or  impression  thereof,  upon  any 
cover  or  wrapper,  &c.,  or  shall  have  in  his  possession  or 
custody,  any  such  counterfeited  stamp,  device,  or  label, 
knowing  the  same  to  be  counterfeited,  or  shall  have  in  his 
custody  or  possession,  or  shall  vend  or  sell,  any  paper  with  a 
counterfeit  or  forged  mark  or  impression,  of  any  such  stamp 
or  device,  on  the  cover  or  wrapper  thereof,  or  any  lab« 
affixed  thereto,  knowing  the  same  to  be  counterfeited,  &c., 
he  shall,  for  every  such  offence,  forfeit  five  hundred  pounds. 

%  the  47  G.  3.  st.  2,  e.  30.  s.  13.,  after  reciting  the  pre-- 
ceding  statute  of  34  G.  3.  c.  20.  as  to  the  section  making  the 
offence  subject  to  a  penalty,  and  reciting  that  it  is  expedient 
to  repeal  so  •much  of  the  statute;  and  in  lieu  [  ^427  ] 
thereof,  to  make  the  offence  a  felony.  It  is  enacted,  that 
the  same  be  repealed,  except  as  to  fines  or  forfeitures  already 
incurred,  and  enacts,  that  if  any  person  or  persons  whatso- 
t)ver  shall  cotmterfbit  or  fbrge  any  stamp,  device,  or  label, 
provided  by  the  34  G.  3.  he  shall  be  adjudged  a  felon,  an4 
shall  be  transported  for  seven  years. 

By  the  49  G.  3.  c.  81.  on  which,  the  indictment  was  framed, 
alder  reciting  the  thirteenth  section  of  the  47  G.  3.  st.  2.  c. 
90.,  and  the  ninth  section  of  the  34  G.  3.  e.  20.  and  that  it  is 
eipedient,  in  lieu  of  the  said  pecuniary  penalty,  to  extend 
the  provisions  of  the  47  G.  3.  to  persons  guilty  of  any  of 
the  said  oflTences  thereintofore  recited.  It  is  enacted,  that  if 
uny  person  or  persons  whatsoever  shall,  upon  any  cover  of 
wrapper,  of  or  ^iielonging  to,  or  used  with  or  npon  any  label, 
fixed  to  any  ream  or  quantity  of  paper,  or  upon  any  paste- 
board, &c.,  counterfeit,  forge,  or  resemble  the  mark  or  impres- 
sion on  any  stamp  or  device,  provided  or  directed,  to  be  used 
in  pursuance  of  the  said  statute  of  34  G.  3.,  or  shall  have,  it 
bis  or  their  custody  or  possession,  any  such  counterfeit  stamp 
or  device,  knowing  the  same  to  be  counterfeited;  or  shall 
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have  in  bis,  her,  or  their  custody  or  possession,  or  shall  utter, 
yend,  or  sell,  any  paper  with  a  counterfeit  formd  mark  of 
impression,  of  any  such  stamp  or  device,  on  the  cover  or 
wrapper  of  any  such  paper,  or  on  any  label  affixed  thereto^ 
&c.  knowing  the  same  to  be  counterfeited  or  forged,  &Cm  be 
shall,  instead  of  the  said  penalty,  be  adjudged  guilty  of  felony, 
and  for  such  offence  be  transported  as  a  felon  for  seven 
years. 

An  objection  was  taken  to  the  indictment  very  early  in  the 
case,  by  the  counsel  for  the  prisoner,  who  contended  that  the 
conclusion  of  the  indictment  was  wrong;  that  it  ought  to 
have  been  against  the  form  of  the  statutes  in  that  case  made 
and  provided,  and  not  against  the  form  of  the  statute. 

The  learned  judge  overruled  the  objection,  because  the 
felony  stated  on  the  indictment  is  created  by  one  statute  only, 
viz.  the  49  G.  3.;  that  it  was  no  felony  under  the  34  G.  3., 
or  any  other  statute  except  the  49  G.  3;  and  that  at  the  utmost 
the  former  statutes  were  referable  to,  only  for  the  purpose  of 
explaining  the  subject-matter,  on  which  the  felony  created  by 
the  49  G.  3.  was  founded.  The  learned  judge  mentioned  the 
case  of  the  Earl  of  Clanricarde  v.  Stokes  (a\  in  which  neariy 
[  *428  ]  all  the  "^cases  on  this  subject  had  been  under  the 
consideration  of  the  Court  of  King's  Bench.  The  learned 
judge  however  reserved  the  objection  for  the  opinion  of  the 
judges. 

Another  question  arose  on  the  facts  of  the  case.  It  ap- 
peared in  evidence  that  the  prisoner  was  a  papermaker,  and 
that  he  resided  in  Exe  Lane  in  the  city  of  Lxeter,  where  his 
regularly  entered  mills  were.  The  city  of  Exeter  is  not  in 
the  county  of  Devon.  On  the  11th  of  March,  1820,  thirty 
reams  of  paper,  having  covers  and  wrappers  on  them,  (oa 
which  all  ttie  marks  and  impressions  of  the  stamp  stated  in 
the  above  counts,  and  proved  to  be  the  stamps  in  use  at  the 
time,  were  forged  and  counterfeited),  were  seized  by  the 
officers  of  excise  on  board  a  vessel  called  the  Alert,  at  Tc^is* 
ham  in  the  county  of  Devon.  It  was  also  proved,  that  be- 
tween seven  and  eight  in  the  morning  of  that  day,  the  known 
servant  of  the  prisoner  brought  the  paper  from  the  city  of 
Exeter  to  the  quay  at  Topsham,  in  a  cart  on  which  was  paint* 
ed  the  name  of  the  prisoner,  '^  William  Henry  Pirn.''    That 

(a)  7  Eut,  516. 


M'KBNZiS'0  CA8B,  1820.  438 

it  was  the  prisoner's  paper  was  further  proved  by  the  evi- 
dnece  of  the  supervisor,  who  was  one  of  the  seizing  officers; 
who  deposed  that  some  days  subsequent  to  the  seizure,  on 
the  14th  of  March,  the  prisoner  asked  him  why  his  paper 
had  been  seized  at  Topsham  on  the  11th  March.  It  appeared 
also  that  the  prisoner  nad  a  cellar  at  Topsham,  but  there  was 
no  pretence  for  saying  that  the  paper  seized  came  from 
thence,  it  having  been  proved  that  the  cart  was  on  the  morn- 
ing of  the  11th  coming  along  the  road  from  Exeter,  and  that 
the  cellar  lay  in  a  contrary  direction. 

On  this  evidence  it  was  urged,  that  there  was  no  proof  that 
the  prisoner  had  the  paper  seized  in  his  custody  and  posses- 
sion  in  the  county  or  Devon. 

The  learned  judge  lefl  the  evidence  to  the  jury,  telling  them 
he  was  of  opinion,  that  if  they  thought  the  case  was  in  other 
respects  proved,  and  if  they  were  of  opinion  that  the  prisoner 
knew  the  marks  and  impressions  were  forged  and  counter- 
feited, and  that  the  paper  came  from  the  prisoner  at  Eieter, 
and  was  brought  thence  by  his  servant  to  Topsham  in  the 
county  of  Devon,  that  this  was  in  law  a  custody  and  posses- 
sion in  the  prisoner  in  the  county  of  Devon,  sufficient  to 
maintain  the  indictment.    The  jury  found  the  prisoner  guilty. 

The  first  question  reserved  for  the  opinion  of  the  judges 
*was,  whether  the  conclusion  of  the  indictment  [  *4!^9  ] 
^  against  the  form  of  the  stcOuteC^  was  right  ? 

The  second  question  was,  whether  the  prisoner  within  the 
meaning  of  the  statute  of  49  G.  3.  had  this  paper  in  his  cus- 
tody and  possession  in  the  county  of  Devon? 

In  Michaelmas  term,  1820,  the  judges  met  and  considered 
this  case,  and  held  the  conviction  right. 


Rex  V.  Elizabeth  M'Eenzie  and  another. 

Ab  aet,  from  the  paiBin|r,  repeali  «  fiinner  aot  which  omted  clergy  flrom  a  certain  offence, 
and  impoaes  a  new  paniahment  on  the  same  offence  firom  and  afker  ita  paaaing.  An 
offence  committed  before  the  paiaing  of  the  new  act,  bat  not  tried  till  after,  u  not  liable 
to  be  pnniahed  under  either  of  tbeae  atetntee. 

THE  prisoners  were  trifed  before  Newman  Knowlys,  Es^j., 
G>mmon  Serjeant,  at  the  Old  Bailey  September  sessions,  m 
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the  year  18S0,  on  an  indictment  charging  tbem  with  feloni^- 
ously  stealing  at  the  parish  of  St.  Luke,  in  the  county  of  Mid^ 
dleaex,  on  the  11th  of  July,  1820,  twenty^three  yards  of  kce, 
value  one  pound  three  shillings,  of  the  goods  of  James  Saw- 
yer, privately  in  his  shop. 

The  evidence  in  support  of  the  indictment  was  extremely 
clear,  but  the  statute  1  G.  4.  c.  117.  (a),  which  received  tl|e 
assent  an  the  25th  July  in  the  year  1820,  having  repealed  the 
10  &  11  W.3.  c.  23.,  which  deprived  persons  convicted  of 
stealing  goods  privately  in  a  shop  to  the  amount  of  five  shil- 
lings in  value,  of  the  benefit  of  clergy,  the  learned  Common 
Serjeant  respited  the  judgment  in  order  to  take  the  opinion 
of  the  judges,  whether  sentence  of  death  could  be  passed  on 
the  prisoners,  by  virtue  of  the  statute  10  &  1 1  W.  3.,  which 
statute  was  in  force  at  the  date  of  the  commission  of  the 
fek>ny,  or  whether  the  prisoners  should  receive  judgment  as 
[  ^430  ]  in  cases  of  *grand  larceny,  by  virtue  of  the  statute 
of  1  O.  4.,  which  passed  prior  to  their  conviction. 

In  Michaelmas  term,  1820,  this  case  was  taken  into  con* 
sideration  by  the  judges.  They  all  agreed  that  judgment 
could  not  be  passed  on  the  1  O.  4.,  which  was  prospective 
only.  But  Wood  B.  and  Park  J.  at  first  doubted  whether 
the  10  &  11  ff.  3.  must  not  be  considered  as  in  forl^e  for  the 
trial  and  punishment  of  offences  actually  committed  before 
its  repeal.  But  on  further  consideration,  and  on  referring  to 
1  Hale,  P.  C.  290,  291.,  they  agreed  with  the  other  judges 
that  the  prisoners  must  receive  judgment  as  for  a  common 
larceny,  without  reference  to  either  statute. 

(a)  The  1  G,  4.  e.  117.  $,  1.  raM^  That  the  redted  part  of  thto  10  lb  11  W.  3.  e.  231 

•ball,  from  and  after  the  paisiDg  of  this  act,  be,  and  the  same  is  hereby  repealed  aa  to  pri- 
▼atoly  and  feloniously  stealln|r  any  goods,  wares,  or  merchandise  under  the  value  of  fifteea 
pounds.  By  «.  3.  it  is  enacted,  that,  from  and  after  the  passing  of  this  act,  every  penaa 
who  9haU  jnrivately  and  feloniously  steal  any  goods,  wares,  or  merchandise  of  the  value  of 
five  shillings  or  more,  being  under  fifteen  pounds,  in  any  shop,  &c  BhaU  he  liaUe  to  be 
transported  for  lift,  dto. 
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ReaE  V.  David  Little. 

Tiw  fini  Motion  of  tiie  39  dt  40  C7. 3.  e.  94.  is  ooofiaod  to  caoes  of  traaoon,  murder,  aii4 
felony;  tbo  woood  leetion  eztendt  to  all  offenoos*  Therefore,  if,  on  a  trifti  for  a  miede- 
meanor,  the  prisoner  appears  to  be  insane,  and  the  jury  find  him  so^  the  court  may  order 
him  to  be  oonfined  until  His  M^estj*s  plaasora  be  known. 

THE  prisraer  was  tried  before  Mr.  BaroD  Wood  at  the 
Surrey  summer  assizes,  ia  the  year  1820,  on  an  indictment 
for  assaulting  Elizabeth  Earl,  and  beating  her  with  a  stick, 
with  intent  to  murder  her* 

The  jury  found  specially  that  the  prisoner  was  insane  lit 
the  time  of  the  commission  of  the  offence,  and  also  at  the 
time  of  the  trial,  and  declared  that  they  acquitted  him  on 
account  of  such  insanity.  The  learned  judge  ordered  him  to 
be  kept  in  strict  custody  in  gaol  till  His  Majesty^s  pleasore 
should  be  known,  conceiying  he  had  authority  so  to  do,  under 
39  6i  40  G.  3.  c.  94.  s.  2.  (a) 

^he  learned  judge  afterwards  doubted,  whether  [  *'431  1 
he  had  authority  under  this  statute  to  take  such  a  finding  and 
declaration,  and  make  such  an  order;  the  offence  being  a 
misdemeanor  and  not  a  felony,  and  the  second  section  of  the 
act  (which  appeared  by  its  generality  to  apply  to  this  case,) 
pot  having  directed  any  such  special  finding  or  declaration  as 
the  first  section,  which  applies  only  to  felonies. 

These  points  were  submitted  to  the  consideration  of  tho 
judges. 

In  Hilary  term,  1821,  the  judges  met  and  considered  this 
case.  They  were  unanimously  of  opinion,  that  the  second 
flection  of  the  39  &  40  G.  3.  c  94.  extended  to  all  offences, 
and  that  the  order  made  by  Mn  Baron  Wood  was  right,  (a) 

(a)  By  39  &  40  O,  3.  e,  94.  t.  1.  it  is  enacted.  That  in  case  any  person  charged  with 
trenson,  mnrder,  or  felony,  profing  to  be  insane  at  the  time  of  the  commission  of  sncb 
ollence,  be  acquitted,  the  jury  are  to  declare  whether  he  was  acquitted  by  them  on  account 
of  insanity;  and  if  they  so  find  the  court  shall  order  him  to  be  kept  in  eustody  till  Hiu 
Majesty's  pleasure  be  known,  dtc«  By  t.  S.  it  is  enacted.  That  if  upon  the  trial  of  any 
person  indiettdfar  any  ^enee,  such  person  shall  appear  to  the  hiry  charged  with  such  in- 
dictment to  be  insane,  it  shall  be  lawful  for  the  court  before  wnom  any  such  person  shall 
he  brought  to  trial,  as  aforesaid,  to  direct  such  finding  to  be  recorded,  and  thereupon  to 
order  such  person  to  be  kept  in  strict  custody  until  His  Majesty's  pleasure  be  known. 

(a)  If  it  appear,  during  a  trial,  that  the  prisoner,  though  he  has  pleaded  not  guilty,  is  mad, 
the  judge  may  discharge  the  jury  of  him,  that  he  may  be  tried  after  the  vecovery  m  his  on* 
1  Hale»  34,  cited  by  Foster  J.,  18  St.  Tr.  411. 
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Rex  V.  Thomas  Gill. 

Indictment  tried  enmrner  assises  1  G.  4.,  stated,  that  the  prisoner,  5M)th  of  Jolj,  tii  tktfmurtk 
year  of  ike  reign  of  King  George  the  fourth^  stole  a  mars,  apitnst  the  peace  of  our  lord 
the  now  kingr.  The  judges  held,  the  words  **f9urtk  year  of  fAe**  might  he  rejected  sm 
surplusage,  and  that  the  prisoner  was  properly  ooaficted  on  this  indiotoMiit 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayley,  at  the  summer  assizes  for  the  county  of  Lancaster^ 
in  the  year  1820,  for  stealing  a  mare. 

The  indictment  charged  the  offence  to  have  been  commit- 
ted the  20th  July,  in  the  fourth  year  of  the  reign  of  King 
George  the  Fourth^  against  the  peace  of  our  lord  the  novr 
King. 

The  learned  judge  was  inclined  to  think  that  the  words 
^fourth  year  of  the^  might  be  rejected  as  surplusage,  and  then 
it  wouldT  stand  the  20th  of  July  in  the  reign  of  King  George 
the  Fourth,  which  could  only  be  the  20th  of  July  then  last 
past.  Park  J.  thought  otherwise;  and  from  deference  to  his 
opinion,  the  prisoner  was  let  out  on  his  own  recognizancct,  and 
the  point  saved  for  the  opinion  of  the  judges. 

[  *432  ]  *In  Hilary  term,  1821,  the  judges  met,  and  con- 
sidered this  case.  They  were  of  opinion,  that  the  words  ^^ fourth 
year  ofthe^^  might  be  rejected  as  surpluage,  and  then  it  would 
stand,  20th  of  July  in  the  reign  qfKtngGeorge  the  Faurthj  which 
could  only  be  20th  of  July  1820,  and  the  words  ^  against  the 
peace  of  our  lord  the  now  King,^'  showed  the  mistale  was  in 
the  year,  and  not  in  the  reign,  (a) 


'  («)  In  Coddington  o.  Wi)kin«  Cro.  Jac.  377.  Trespass  fem^ere  EU9,  eswirs  paum 
regina  EiU.  Sf  domini  regia  nunc.  Held,  domtnt  r^gis  nutnc^  might  be  r^etibed  as  snrpla* 
•age.  And  see  also  Hall  e.  Bonythan,  ibid.  549.  .  Palmer,  74.  AnmL  Harare*.  990.  But 
stating  the  offenee  to  ha^e  been  committed  on  a  day  which,  at  the  time  of  the  caption,  bad 
not  arrived,  is  wrong.  In  Rex  e.  Goddard,  Easter  T.  1784,  MS.  C.  C.  R.  the  prisoner  was 
indicted  for  burglary  18th  OcL  23.  Q.  3.  The  indictment  was  foand  In  August,  23.  <?.3. 
and  the  offence  was  really  committed  18th  Oct.  22.  O,  3.  After  conviction,  the  '  ' 
were  nnanimoiis  that  the  conviction  was  wrong. 
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Rex  V.  Joseph  Stanley  and  seven  others. 

RMcoe.  BafoK  the  poinnf  o£th»l^20,A.t,  88. (k)  Reioainf  a  person  under  «  com* 
mitment  for  horgUrj  waa  not  a  Iranaportable  of&nce,  out  Was  punishable  onlj  as  a  felonj 
within  clergy  at  oommoA  law* 

THE  pritoneAi  were  tried  before  Mr4  Justice  Park,  (present 
Mr.  Justice  Holroyd)  at  the  CNd  Bailey  sessions,  January  1821, 
upon  an  lUdietment  iit  common  law,  for  the  rescue  of  certain 
prisoners. 

The  indictment  stated  that  S.  J.  and  W.  D.,  had  been  tried 
and  convicted  of  burglary  in  the  house  of  L.  W.  and  had  re- 
ceived ^judgment  of  death;  and  that  S.J.  and  W.  D.  [  *'433  ] 
had  been  i^ier  the  burglary  apprehended  for  the  same,  and 
brought  before  George  Farrant,  Esqilire,  one  of  the  justices 
of  the  peace,  6ic^  for  eKamination,  who  had  by  warraot,  drc, 
directed  to  the  keeper  of  Newgate,  inquired  hiip  to  receive 
into  his  custody  the  bbcfito  of  S.  J.  and  W.  D.,  charged  upon 
the  oaths  of  L.  W.and  otbi^rsiwith  fekHiioosly  stealing  in  the 
dwelling-hbu86  of  the  said  L.  W.,  one  watch,  to«  of  the  value 
of  fwty  shillings  atad  upwards,  and  that  the  gaoler  8hou^d  safe^ 
keep  the  said  S.  J.  and  W«  D.  till  dick^harged  by  due  course 
of  law;  which  said  fek>ny  in  the  warfant  mentioned^  is  the 
Jsame  felony  for  which  the  said  S.  •  and.  W.  D.  were  after- 
wards tridd  and  convicted  and  had  judgment  as  afdreiBaid,  and 
that  the  said  S.  J.  and  W.  D.  with  the  said  warrant  of  eom- 
nihraent  virere  delivered  to  oife  John  Mari^den,  for  the  pdtpocie 
of  safely  conveytBg  them  to  Newgate^  dnd  that  Mar90cn  had 
them  lawfully  in  his  custody  for  the  purpose  aforesaid.  Tb%t 
ibb  prisoners,  vrell  Imowihg  the  premiseft^  contriving  to  pre- 


(6)  Bnt  now  bf  tke  1  It  S  6^.4.  e.  8a  e.  1.  it  is  enacted,  Thai  if  anypenoo  nhaH  reseoe, 
or  aid  or  assist  in  rescoingr,  from  Uie  kwful  costodf  of  any  constable^  oflSoer*  beadbaroiiffh^ 
or  other  person  whoibaoever,  inj  person  cb^rfed  with»  or  sospeotod  c€t  lor  eommitted  for 
any  felony,  or  on  sospieion  thereof  then,  if  the  person  so  oSloi(^\ng  ihall  be  oonvieted  of 
Many,  and  be  entitled  to  the  btoefit  of  elerg^,  and  be  ttableto  be  imprisoned  for  any  term 
not  exceeding  one  year,  it  shall  be  lai^ftil  ibr  the  ooort  b^  or  before  whom  any  soeh  person 
shall  be  oonvieted,  to  order  and  direct,  in  ease  it  shall  think  fit,  that  socb  prisoner,  imtead 
bf  bein^  so  fined  arid  imprisooed,ns  ififresald,  ^11  bethmspottod  b^nd  &e  seas  fiir  seven 
Yean,  or  be  imprisoned  only,  or  be  irapri#oned  and  kept  to  haid  labor  in  Oie  eom'mon  gnoU 
noose  of  oorreotiott,  or  penitentiary  boose,  for  any  term  notleit  thato  one  and  not  exceeding^ 
three  years. 
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vent  the  due  coarse  of  law,  and  to  cause  the  said  S.  J.  and 
W.  D.  to  escape  with  impunity,  afterwards  and  whilst  the  said 
Marsden  had  them  lawfully  in  his  custody,  conveying  them  to 
Newgate  for  the  cause  aforesaid,  feloniously  made  an  assauk 
upon  Marsden,  and  them  the  said  J.  S.  and  W.  D.  from  and  out 
of  the  custody  of  him  the  said  Marsden  did  rescue  and  put  at 
large,  to  go  wheresoever  they  would,  against  the  peace,  6ic. 

The  prisoners  were  convicted;  and  in  consequence  of  the 
atrocity  of  the  offence  the  learned  judge  was  inclined  to  pass 
upon  them  the  severest  punishment  which  by  law  he  could; 
but,  after  consulting  with  Mr.  Justice  Holroyd,  they  both 
thought  that  being  a  clergyable  felony  at  common  law,  and 
not  mlling  within  any  of  the  statutes  which  gave  the  jodees 
a  power  of  transportation,  the  extent  of  the  punishment  that 
could  be  by  law  inflicted  was  imprisonment  for  twelve 
months,  unless  whipping  were  to  be  added  to  such  impri- 
sonment. 

In  consequence,  however,  of  what  is  mentioned  in  the  case 
of  Rex  i;.  Burridge,  3  P.  Wms.  500,  a  doubt  arose  on  which, 
Mr.  Justice  Park  wished  to  take  the  opinion  of  the  judges. 

In  Rex  V.  Burridge,  ii  is  mentioned  that  the  prisoner  was 
indicted  anew  at  the  nest  assizeiy  held  for  the  county  of  Som- 
erset, anid  being  convicted  on  such  indictment  was  transport* 
ed  for  seven  years.  The  case  then  sets  out  the  indictment, 
[  *434  ]  on  which  theprisoner  *was  tried  the  second  time,  as 
settled  by  counsel.  This  indictment  appears  to  be  an  indict- 
ment at  the  common  law,  for  breaking  gady  and  a  rescue  of  a 
)>ri8oner  who  was  then  under  sentence  of  transportation. 

This  judgment  appeared  to  Mr.  Justice  P^rk  to  be  so  erro- 
neous that  he  conceived  that  there  must  be  an  error  in  Pere 
Williams,  he  therefore  sent  to  the  clerk  of  the  assize  for  the 
Western  Circuit  to  furnish  him  with  a  copy  or  extract  of  the 
record.- (o) 

The  statute  16  O.  2.  c.  31,  which  makes  it  a  transportable 


(tf)  The  fbllowinf  !■  a  oopj  of  what  wai  retnnwd  to  the  learned  judge:*— 
Somenetahire  Lent  aeaiaea,  1734-5. 
BBfbre  Sir  Edmand  Probya  and  Sir  John  Comjna,  Juatieea,  dee. 

Pa;  ae.*  goilty 

'Thomaa  Barrid^  Ibr  reaoninjr  William  Palmer,  eoDTioled  ef 
felony,  and  aaaialinijr  him  in  getling*  out  of  Ikbaater  gaolf /•>*  9tf 
Tranaportatkm  >  p  .   ^      fniltj. 

ftvaoTenyeara.)  iTbomaa    Borridge,   Ibr    beinf   aeoeaaary,   kaomif    the   aaid 

I     William  PaloMr  to  be  mkbr  aentenoe  of  tnnaMrtatimi  te 
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oflTenco  to  aid  and  assist  any  prisoner  in  an  attempt  to 

only  appHes  to  ineffectual  attempts,  and  not  to  cases  where 

those  attempts  have  been  succeeded  by  an  actual  escape,  (i) 

Lord  Hale,  in  his  chapter  on  the  rescue  of  prisoners  in 
custody  for  felony,  says,  ^The  rescuer  of  a  prisoner  for 
felony  though  not  within  clergy  (which  is  this  case,)  yet  shall 
have  his  clergy;^  (c)  and  in  his  chapter  on  principals  and 
accessaries  in  felony,  he  says,  ^*  accessaries  after  by  receiv- 
ing the  offenders  cannot  be  m  law  under  any  penalties  as  ac- 
cessarieSf  unless  the  acts  of  parliament  that  induce  these 
penalties,  do  expiTessIy  extend  to  receivers  or  comforters  as 
some  do.^  {i) 

But  as  there  was  no  statute  which  applied  to  this  case^  it 
appeared  to  the  learned  iudge  that  he  could  only  order  a 
punishment  for  a  case  witnin  clergy  at  the  common  law,  the 
learned  judge  not  thinking  the  case  of  Rex  v.  Burridge  rightly 
decided.  But  he  reserv(^  the  point  for  the  consideration  of 
the  judges. 

In  Hilary  term,  1821,  the  judges  met  and  considered  this 
case.  They  were  unanimously  of  opinion,  that  the  prisoner 
could  *not  be  transported;  but  that  he  might  be  im-  [  *435  ] 
prisoned  for  twelve  months^  and  whipped.  The  judges  thought 
the  case  of  Rex  v.  Burridge  incorrectlv  decided. 


Rex  V.  Robert  Mott. 

On  an  in4tcUnent  againit  the  pajee  of  a  bill  for  uttering  a  ibived  aceeptaooe,  the  first  in- 
donee  b  a  competent  witneat,  thoayh  he  has  only  advanced  part  of  the  amoant  of  the 
biU,  and  thooffh  he  releaeea,  dnringr  the  trial,  the  person  in  whose  name  the  acceptance 
b  forged:  Held,  also,  tiiat  this  relrase  makes  the  supposed  acceptor  a  competent  witness. 

THE  prisoner  was  tried  before  Mr.  Justice  Best  at  the  Old 
Bailey  September  sessions  in  the  year  1820,  on  an  indictment 
charging  nim  with  uttering  knowing  to  be  forged,  the  accept* 
ancc  of  Charles  Dover,  to  a  bill  of  exchange,  drawn  by  the 
prisoner  on  the  said  Charles  Dover  for  50/. 

(&)  Vide  Tilley's  Cbae,  3  Leach,  C.  C.  6G2.    Yoong's  Gsae,  hefore  the  jodfes,  Trin. 
T.  180L 
\e)  1  Hale,  607.  (li)  JM,  $13, 
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,  The  prisoner  had  applied  to  Messrs.  Hood  &  Co.,  who 
were  in  tlie  iron  trade,  to  supply  him  with  a  qui^ntity  of  iron 
for  Charles  Dover,  and  gave  them  in  payment  the  bill  in  ques- 
tion. The  prisoner  received  from  Messrs.  Hood  &  Co.  only 
20/.  worth  of  iron;  but  he  was  to  have  so  much  n)ore  iron 
as  would  be  equal  to  the  amount  of  the  bill.  The  prisoner 
never  received  more  than  the  20/.  worth  of  iron  from  Messrs. 
Hood  ifL  Co. 

To  prove  the  forgery  of  the  acceptance,  the  supposed  ac- 
oeptor,  Charles  Dover,  was  called,  and  a  release  was  tendered 
to  him  by  Messrs.  Hood  &  Co. 

It  was  objected  by  the  counsel  for  the  prisoner,  that  Hood 
fuL  Co.  onl  V  had  an  interest  in  the  biR  to  the  amount  of  20/. 
wA  that  the  acceptor  could  not  be  examined  without  a  re- 
lease from  the  prisoner. 

The  learned  judge  was  of  opinion  that  a  release  from  the 
holder  of  the  bill  completely  discharged  the  acceptor,  and 
allowed  him  to  be  examined. 

The  prisoner  was  found  guilty. 

The  question  reserved  for  the  opinion  of  the  judges  was, 
whether  the  acceptor,  under  the  above  circumstances,  was  a 
competent  witness. 

At  the  trial  the  competency  of  the  acceptor  only  was  ob- 
jected to.  But  after  the  trial  it  occurred  to  the  learned  judge 
[  *436  ]  that  ^Hood  &  Co.  having  released  the  acceptor,  if 
the  bill  was  a  genuine  bill  the  prisoner  might  maintain  an 
action  against  them  on  the  ground  of  their  having  by  the  re- 
lease discharged  the  acceptor,  on  a  bill  in  which  the  prisoner 
would  have  an  interest  to  the  amount  of  30/. 

The  learned  judg6  also  submitted  to  the  judges,  whether 
Hood  could  be  a  competent  witness. 

In  Hilary  term,  1821,  the  judges  met,  and  considered  this 
case;  they  were  unanimously  of  opinion  that  Dover  after 
being  released  by  Hood  &  Co.,  was  a  competent  witness,  be- 
cause the  indorsement  upon  the  bill  vested  the  whole  l^al 
interest  in  Hood  &  Co.;  and  if  the  release  executed  by  them 
destroyed  any  claim  by  the  prisoner  against  Dover,  it  at  the 
same  time  gave  the  prisoner  a  claim  pro  ianto  against  Hood 
&  Co.  A  great  majority  of  the  judges  were  also  of  opinion 
that  Hood  was  a  competent  witness,  (a) 

(a)  The  prisoner,  though  acquitted,  oould  not  hafc  saeoecded  against  Hood  &  Co* 
be  oould  bare  proved  the  acceptance  genoine. 
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Rex  V.  Thomas  Watts. 

Forgery.  A  bill  was  addrcaed  to  Menn.  Willianu  &,  Co^  bankers,  Birchin  Lane,  I4>D- 
don;  and  there  might,  at  that  tiaie,  ha?e  been  a  3  on  the  lower  left-hand  comer  of  the 
bill  The  priwmer  was  aeked,  at  the  time,  whether  the  aceeptors  were  WilUama,  Biieli 
&  Co.;  and  his  aosweis  imported  that  they  were.  Williams,  Birch  6l  Co.,  lived  at  No. 
30,  Birchin  Lane,  and  it  was  not  their  acceptance.  There  were  no  known  bankers  in 
London  nnnf  the  style  of  Williams  &,  Co.  bat  them;  bat  at  No.  3  Birchin  Lane  the 
name  **  Williams  Sl  Ca,**  was  on  the  duor;  and  some  bills  addressed  to  Messrs,  WiU 
liams  U,  Co.,  bonkers,  Swansea,  had  been  accepted,  payable  at  No.  8,  and  had  been  paid 
there.  There  was  no  sTidenoe  who  lived  at  No.  3,  bat  another  bill,  of  the  same  tenor  as 
that  in  qoestion,  drawn  by  the  prisoner,  had  been  accepted  there:  Held,  tliat  on  these 
facts,  the  prisoner  was  improperly  convicted  of  uttering  a  forged  acceptance  knowing  it 
to  be  forged.    S.  C.  3  &  dt  &  197. 

.  THE  prisoner  was  tried  before  Mr.  Justice  Best,  at  the 
summer  assizes  for  Devon,  in  the  year  1820. 

The  first  count  of  the  indictment  charged  the  prisoner  with 
forging  at  East  Stonehouse,  on  the  6th  of  April)  1820,  an  ac- 
ceptance *by  Messrs.  Williams  &  Co.  to  a  certain  [  *437  ] 
bill  of  exchange  as  follows:  viz. 

**  No.  117.  £200.  March,  28th. 

'' Simnsea  Bank,  1820. 
**  Two  months  after  date,  pay  to  Mr.  John  Tipper,  or  order, 
two  hundred  pounds^ 

"  For  value  received. 

*♦  Hy.  Williams  &  Co. 
**  To  Messrs.  Williams  &  Co. 
^^  Bankers,  Birchin  Lane, 
**3.  London."" 

with  intent  to  defraud  Thomas  Bayles,  John  Routledge,  and 
Jonathcm  Ramsey. 

The  second  count  charged  the  prisoner  with  uttering  and 
publishing  as  true  the  said  forged  acceptance  on  the  said  bill 
of  exchange,  knowing  the  same  to  be  forged,  with  a  like 
iptent. 

The  prisoner  was  acquitted  on  the  first,  and  convicted  on 
the  second  count. 

It  appeared  from  the  evidence,  that  in  April,  1820,  the  pri- 
soner purchased  of  the  prosecutors  wheat  to  the  amount  of 
two  hundred  and  forty  pounds.    At  the  time  he  made  the 
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purchase,  he  agreed  to  pay  the  amount  by  the  aeceptance  of 
a  London  banker.  Before  the  wheat  was  delivered  to  him, 
he  produced  to  the  prosecutors  a  bill,  as  follows: 

"  No.  117.  £200.  March,  28th. 

^  Swansea  Bank,  1820. 
**Two  months  after  date,  pay  to  Mr.  John  Tipper,  or 
order,  two  hundred  pounds. 

**  For  value  received. 

^  Ht.  Williams  &  Co* 
**  To  Messrs.  Williams  &  Co. 
^  Bankers,  3,  Birchin  Lane, 
"3.  London:" 

"  Accepted,  Williams  and  Co." 

The  prisoner  was  asked  how  he  proposed  to  pay  the  re* 
raainder  of  the  money;  he  said  he  should  draw  on  the  same 
bankers  for  the  balance:  he  then  drew  the  following  bill  in 
the  prosecutors'  compting  house. 

[  •438  ]  *"  JE40.  South  Tawton,  April  eih,  1820. 

^  Two  months  after  date,  pay  to  our  order,  forty  pounds, 
value  received,  as  advised  by 

**  Thomas  Watts, 
**  Stmnsea  Bank.  "  For  P.  Waits  &  Co. 

**  To  Messrs.  Williams  &l  Co. 
*^  Bankers,  Birchin  Lane, 
"  London.^ 

*♦  Accepted,  Williams  &  Co." 

The  prisoner  said  he  should  send  this  bill  to  London  to 
get  it  accepted;  and  it  was  afterwards  sent  back  to  the  pro- 
secutors with  "  Accepted  Williams  &  Co.''  written  across  it. 

Whilst  the  prisoner  was  drawing  the  bill,  one  of  the  prose- 
cutors asked  him  if  Williams  &  Co.,  the  acceptors,  were 
Williams,  Birch,  &  Co.  The  prisoner  said  the  acceptors 
were  Williams,  Birch  &  Co.  The  prosecutor  said  it  was 
improbable  there  should  be  two  firms  of  the  same  name  in 
the  same  street;  the  prisoner  answered  it  was  improbable. 
The  figure  3,  which  stands  between  the  words  bankers  and 
Birchin  Lane,  in  the  two  hundred  pound  bill,  was  not  then 
on  the  bill.    The  witness  did  not  observe  whether  the  small 
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figure  3,  which  Btands  at  the  coraor  of  the  bill,  was  on  the 
bill  at  that  time. 

This  small  figure  3  at  the  coruer,  appeared  to  a  witness 
acquainted  with  bills  not  to  be  part  of  the  address,  but  was 
like  a  figure  that  the  holders  of  bills  sometimes  put  on  them 
before  they  leave  them  for  acceptance.    But  the  person  who 

E resented  this  bill  had  not  observed  whether  it  was  on  the 
ill  when  he  presentjed  it  for  payment  or  not.  The  person 
to  whom  the  bill  was  presented  at  No.  3,  Birchin  Lane,  took 
the  bill  behind  a  desk,  and  had  an  opportunity  of  writing  on 
it  one  or  both  of  these  figures.  But  the  person  who  pre- 
sented it  did  not  observe  when  he  received  the  bill  back  whe- 
ther either  of  these  figures  were  then  on  it.  At  that  time 
there  were  London  bankers  at  No.  20,  Birchin  Lane,  of  the 
names  of  Williams,  Birch  &  Co.  who  usually  accepted  bills 
in  the  firm  of  Williams  6i  Co.  This  bill  was  not  accepted 
by  that  firm.  No  other  bankers  of  the  names  of  Williams 
&  Co.  were  known  to  carry  on  business  in  Birchin  Lane,  nor 
were  there  any  other  London  bankers  under  *that  [  *'339  ] 
firm.  The  words  *^  Williams  and  Co.^  were  on  a  brass  plate 
on  the  door  of  No.  3,  Birchin  Lane. 

There  was  no  evidence  to  show  by  whom  these  bills  were 
accepted. 

The  prisoner  proved,  that  three  bills  in  the  following  form 
had  been  paid  at  No.  3,  Birchin  Lane^  viz. 

«  No.  345.  £30.  South  Tawton,  March  5th,  1820. 

^*  Two  months  after  date,  pay  to  our  order,  thirty  pounds, 
for  value  received. 

**  Messrs.  Williams  &  Co.  **  Thomas  Watts,  for 

"Bankers,  "F.  Watts  ^Qo. 

**  SwanseaJ^ 
"  Accepted,  Messrs.  Williams  4"  Co. 

"  Payable  at  No.  3,  Birchin  Lane,  London^ 

The  learned  judge  left  it  to  the  jury  to  say,  whether  the 
acceptance  of  the  two  hundred  pound  bill  was  the  acceptance 
of  any  London  Bankers  and  they  found  that  it  was  not. 

The  following  questions  were  reserved  for  the  opinion  of 
the  judges,  viz.  Whether  the  prisoner  was  properly  convict- 
ed and  also  whether,  considering  the  manner  in  which  the 
bill  was  stated  in  the  indictment,  it  was  necessory  for  the 
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prosecutors  to  prove  that  the  figure  3  in  the  comer,  was  on 
the  bill  when  it  was  tendered  in  payment. 

In  Hilary  term,  1821,  eleven  of  the  judges  met  (Bayley  J. 
being  absent),  and  considered  this  case.  Ten  of  the  judges 
held  the  conviction  wrong,  being  of  opinion  that  the  facts 
proved  against  the  prisoner  did  not  amount  to  the  crime  of 
forgery,  and  they  directed  a  pardon  to  be  applied  for. 


[  *440  ]  ♦Rex  V.  John  Eldridge. 

A  prisoner's  oonlessioii  is  sefficiant  ground  ibr  a  conviction,  though  there  is  no  other  proof 
of  hb  hftfingr  oommitted  the  oflfonoe,  or  of  tlie  ofFenoe  haTing  lieen  committed,  if  that 
confession  was  in  consequence  of  a  charge  against  the  prisoner. 

* 

THE  prisoner  was  tried  before  Mr.  Justice  Burrough  at 
the  Lent  assizei^  for  the  county  of  Southampton,  in  the  year 
1821,  on  an  indictment  for  stealing  a  mare,  the  property  of 
Hugh  tuller. 

It  appeared  that  on  Saturday,  the  9th  of  October,  1820, 
between  three  and  five  o'clock  in  the  afternoon,  the  mare  in 
question  was  seen  in  the  possession  of  one  of  the  prosecutor^s 
servants,  who  was  taking  it  towards  one  of  the  prosecutor's 
fields,  but  it  did  not  appear  whether  the  mare  was  ever  in  the 
field  that  day.  Neither  the  prosecutor  or  the  servant  who 
was  seen  taking  the  mare  towards  the  field  were  called  as 
witnesses.  The  mare  was  not  found  in  the  prosecutor's 
possession  on  the  following  Monday  morning.  On  the  23d 
of  the  same  month  of  October,  the  mare  was  seen  in  the 
possession  of  one  John  Locke,  an  innkeeper,  at  Alresford  (a 
very  considerable  distance  from  the  prosecutor's  place  of 
abode).   Locke,  who  was  called  as  a  witness,  stated  that  the 

Erisoner  came  to  his  house,  on  the  13th  of  October,  and  then 
ad  the  mare  with  him.  He  asked  the  witness  for  a  feed  of 
corn  for  her,  and  said  he  had  no  money;  that  he  had  been 
robbed  at  the  Ball  on  Bentley  Green  of  a  5/.  note.  The 
prisoner  had  the  corn  and  other  things,  for  the  amount  of 
which  Locke  detained  the  mare.  The  prisoner  then  oficred 
to  sell  the  mare,  and  said  the  price  should  be  35/.;  he  ader- 
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wards  sold  her  to  one  Weller  for  12/.,  and  five  or  six  shillings 
the  expenccs*    It  appeared  that  the  mare  was  worth  35/. 
At  the  close  of  this  evidence,  Carter  for  the  prosecution 

{>roved,  and  proposed  to  read  in  evidence,  the  prisoner's  con- 
ession  taken  before  a  magistrate.  But  the  learned  judge 
objected,  because,  independent  of  the  confession,  there  was 
not  evidence  of  a  felony  having  been  committed  to  be  left 
to  the  jury. 

Carter  then  referred  to  the  case  cited  in  1  Leach,  C.  C. 
310.  in  noiis  to  Jacob's  case.  But  as  the  learned  judge  could 
not  then  discover  that  either  of  the  cases  cited  had  been 
under  the  consideration  of  the  judges,  and  as  he  had  no 
opportunity  *of  seeing  what  the  circumstances  of  J  *441  ] 
those  cases  were,  he  told  the  jury  that  he  was  of  opinion, 
that  independent  of  the  confession,  there  was  no  evidence  of 
a  felony. 

The  learned  judge  then  read  to  the  jury  the  confession^ 
which  was  a  ven^  full  confession  of  the  whole  offence;  and 
told  them  that  if  they  were  satisfied  the  prisoner  had  con- 
fessed the  stealing  the  prosecutor's  mare  and  should  find  him 
ffuilty,  he  would  reserve  the  case  for  the  opinion  of  the 
judges. 

The  prisoner  was  convicted. 

The  questions  reserved  for  the  opinion  of  the  judges  were 
first,  whether,  independent  of  the  confession,  there  was  any 
evidence  of  a  felony  having  been  committed. 

Secondly,  Whether  a  prisoner  can  or  ought  to  be  convicted 
of  a  felony  on  his  own  confession  merely,  without  other 
proof  of  a  felony  having  been  committed. 

In  Easter  term,  1821,  the  judges  met  and  considered  this 
case.  They  were  of  opinion  that  there  was  sufficient  evi- 
dence to  confirm  the  confession,  and  that  the  conviction  was 
right,  (a) 

(«)  Vtdo  9  Hde,  990.    Vide  ako  Rex  if.  Falkoer,  Eaflter  T.  1892.  post.    Rex  v.  Tippet, 
Eairt,  T.  1893.  pott. 
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Bex  tH  William  Baii^ks. 

Iitrceny.  U  tlia  owner  pBits  witli  the.  potnuion  of  goods  £br  a  ipeeial  porpoae,  and  ths 
bailee,  when  that  purpose  is  cxebated,  negrlects  to  retarn  them  and  afterwards  dispoaea 
of  tliem;  if  he  had  not  a  felonjons  intention  when  h^  originally  took  (bem,  kis  subse- 
Qo^bt  witbhoMiiig  and  disposins^  of  tbem  wiU  not  coostitote  a  new  fUooioQa  taking,  or 
make  him  guilty,  of  felony* 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice. 
Bay  ley,  at  the  Lancaster  Lent  assizes,,  in  the  year,  1821,  for 
horse-stealing. 

It  appeared  that  the  prisoner  borrowed  a  horse,  under 
pretence  of  carrying  a  child  to  a  neighboring  surgeon, 
whether  he  carried  the  child  thither  did  not  appear;  but  the 
4ay  following,  after  the  purpose  for  which  be  borrowed  the 
horse  w£^s  over,  he  took  the  horse  in  a  diflferent  direction  and 
sold  it. 

The  prisoner  did  not  offer  the  horse  for  sale,  but  was  ap- 
plied to  to  sell  it,  so  that  it  was  possible  he  might  have  had 
no  felonious  intention  till  that  application  was  made. 

The  jury  thought  the  prisoner  had  no  felonious  intention 
when  he  took  the  horse;  but  as  it  was  borrowed  for  a  special 
[  *442  ]  purpose,  *and  that  purpose  was  over  when  the 

{>risoner  took  the  horse  to  the  place  where  ho  sold  it,  the 
earned  judge  thought  it  right  upon  the  authority  of  2  Eastt 
P.  C.  690.  694.,  and  2  Russ.  1089,  1090.  (a)  to  submit  to 
the  consideration  of  the  judges,  whether  the  subsequent  dis- 
posing of  the  horse,  when  the  purpose  for  which  it  was  bor- 
rowed was  no  longer  in  view,  did  not  include  in  it  a  felonious 
taking. 

In  Easter  term,  1821,  the  judges  met  and  considered  this 
case.  They  were  of  opinion  that  the  doctrine  laid  down  on 
this  subject  in  2  East,  P.  C.  690  and  695,  and  2  Russell, 
1089  and  1090,  was  not  correct.  They  held  that  if  the  pri- 
soner had  not  a  felonious  intention  when  he  originally  took  the 

(a)  In  2  Rnss,  108'),  it  is  said  that,  **  In  the  case  of  a  delivery  of  a  horse  upon  hire  or 
loan,  if  sach  delivery  were  obtained  bondjide^  no  subsequent  wrongful  conversion  pendingr 
the  contract  will  amount  to  felony;  and  so  of  other  goods.  But  when  the  purpose  of  the 
hiring,  or  loan^  for  which  the  delivery  was  made,  has  been  ended^  felony  may  be  oommit- 
ted  by  a  conversion  of  the  goods." 
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horse,  bis  siibfiequenit  withholdms^  and  disposing  of  it  did  not 
constitute  a  new  felonious  taking,  or  make  nino  guilty  of 
felony;  consequently  the  conviction  could  not  be  supported. 


Rex  V.  James  Gibbons  and  John  Eew. 

Barsrltry*  Thoo^h  a  msn  leaTM  his  home,  and  nerer  meana  to  reaide  in  it  agaiOf  yet,  if 
he  uses  part  of  it  as  a  shop,  and  lets  a  servant  and  his  family  live  and  sleep  in  anc^er 
part  of  it  for  fear  the  pkee  *honld  be  robbed,  and  ieU  the  rest  to  lodmrs,  the  habitatioa 
by  his  servant  and  family  is  on  habitation  by  him,  and  the  shop  shaB  stUl  be  considered 
part  of  his  dweUing-hoiise. 

THE  prisoners  were  tried  and  convicted  before  Mr.  Jus^ 
tico  Holroyd,  at  the  Somersetshire  Lent  assizes,  in  the  yeaf* 
1821,  of  a  burglary  in  the  dwelling-house  of  John  Bendall. 

It  appeared  by  the  evidence,  that  the  place  broken  into 
was  a  shop,  which  had  been  part  of  the  dwelling-bouse  in 
which  the  prosecutor  John  Bendall  and  his  family  had  re^ 
sided,  until  about  two  years  and  a  half  previous  to  the  com« 
mission  of  the  offence  in  question;  at  which  timd  the  prose- 
cutor removed  into  another  house,  about .  two  hundred  yards* 
distance  from  this  shop;  in  ^'this  latter  dwelling-  [  *443  ] 
house,  the  prosecutor  and  his  family  were  living  at  the  time 
the  offence  was  committed.  From  the  time  the  prose- 
cutor so  ceased  to  reside  in  the  house  of  which  the  shop  was 
Eart,  and  until ,  he  put  the  servants  of  his  trade  therein,  as 
ereinafler  mentioned;  the  rest  of  the.  house  (excepting  the 
shop,  and  a  small  room  adjoining,  called  the  counter,  com- 
municating inwardly  with  the  slK)p),  was  occupied  either 
with  lodgers  to  whom  the  same  had  been  let,  and  who  re- 
sided and  slept  there,  or  partly  by  lodgers,  and  partly  by  the 
[Hrosecutor. 

It  further  appeared,  that  about  two  years  before  the  com- 
mission of  the  offence  in  question,  in  consequence  of  alarm 
arising  from  several  robberies  then  lately  committed  in  the 
neighborhood,  and  for  fear  the  place  should  be  robbed,  the 
prosecutor  put  his  foreman,  the  foreman's  wife,  and  an  ap- 
prentioe,  into  two  rooms  of  this  house*  The  foreman's  wife 
was  the  prosecutor's  servant,  employed  in  keeping  the  apart* 
ments  clean.    The  prosecutor  paid  them  (the  apprentice  as 
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well  as  the  others)  weekly  wages,  ia  amoaot  the  same  as 
they  received  previous  to  their  going  to  these  apartments* 
Before  they  went  there,  they  lived  and  slept  in  other  apart- 
ments procured  by  themselves;  but  when  the' prosecutor  re- 
moved them,  he  made  no  deduction  on  that  account  from  their 
•wages,  nor  were  they  ,to  pay  him  any  rent.  The  prosecutor 
stated,  that  he  placed  them  in  these  apartments,  solely  for 
the  purpose  of  taking  care  of  the  goods  which  he  deposited 
there.  The  prosecutor  also  stated,  that  robberies,  on  account 
of  the  danger  of  which  he  originally  put  them  there,  were 
still  of  frequent  occurrence  in  his  neighborhood;  and  that  so 
long  as  the  danger  continued  it  was  his  intention,  if  they  re- 
mained in  his  service,  that  they,  or  if  they  left,  some  other 
person  should  reside  in  the  house.  It  appeared  that  the 
foreman,  his  wife,  and  the  ap(»*cntice  found  their  own  pro- 
vision, and  dieted  and  lived  there  entirely;  the  prosecutor 
put  them  to  sleep  there  only,  for  the  purpose  of  taking  care 
of  the  goods. 

The  question  for  the  opinion  of  the  judges  was.  Whether 
the  shop  in  question  was  to  be  considered  as  being  in  law 
part  of  the  dwelling-house  of  the  said  John  Bendall. 

In  Easter  term,  1821,  the  judges  met  and  considered  this 
case,  and  were  of  opinion  that  the  conviction  was  right,  (a) 


[  *444  ]  *Rex  v.  John  Southern. 

57  O.  3.  e,  90.  If  several  go  into  a  close  in  the  night  to  kill  game,  and  one  baa  arma  witli* 
out  the  knowledge  of  the  others,  the  other  persona  who  are  onarmed  are  not  liable  to  be 
convicted  under  this  act 

JOHN  SOUTHERN  was  tried  before  Mr.  Justice  Baylej, 
at  the  Lent  assizes  for  the  county  of  Lancaster,  in  the  year 
1821,  under  57  G.  3.  c.  90.  (a),  for  being,  with  one  John 
Johnson,  found  armed  with  a  pistol  in  the  night,  in  a  close, 
where  they  were  seeking  to  destroy  game. 

The  first  count  of  the  indictment  charged,  that  John  John- 
son and  John  Southern,  on  the  4th  of  Ck:tober,  1  G.  4.,  with 
force  and  arms,  broke  and  entered  into  the  close  of  James 

(«)  See  Rex  v.  Flaiuia|[aD,  fule,  187.  («)  See  atatate,  mr/ms,  368. 
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Alcock,  situate  and  t)cing  at,  &c.,  ^ith  the  intent  illegally  to 
destroy,  take,  and  kill  game  therein;  and  that  the  said  John 
Johnson  and  John  Southern,  having  so  entered  into  the  said 
close,  and  being  therein  with  the  intent  aforesaid,  were  found 
therein  in  the  night  of  the  said  day;  that  is  to  say,  between 
the  hours  of  six  in  the  erenii^  of  the  said  day,  and  seven  in 
the  morning  of  the  day  following;  to  wit,  about  the  hours  of 
twelve  in  the  night  of  the  first-mentioned  day,  armed  with  a 
gun,  against  the  statute  &c.,  and  against  the  peace,  dsc. 

The  second  count  charged  the  said  John  Johnson  and  John 
Southern,  with  breaking  and  entering  into  a  certain  other 
close  of  James  Alcock,  with  intent  illegally  to  take  and  de* 
stroy  game  therein;  and  that  the  said  John  Johnson  and  John 
Southern,  having  so  entered  into  the  said  close,  and  being 
therein  with  the  intent  aforesaid,  were  found  therein  in  the 
night  of  the  said  4th  of  October;  that  is  to  say,  between  the 
hours  of  six  in  the  evening  of  the  said  4th  of  October,  and 
seven  in  the  morning  the  5th  of  October;  to  wit,  about  the 
hour  of  twelve  in  the  night  of  the  said  4tb  of  October,  armed 
with  certain  fire-arras,  to  wit,  a  loaded  pistol,  against  the  sta- 
tute, dsc,  and  against  the  peace,  &c. 

The  third  count,  charged  the  said  John  Johnson  and  John 
Southern  With  breaking  and  entering  into  a  certain  other 
close  of  James  Alcock,  with  intent  illegally  to  take  and 
destroy  game  ^therein;  and  having  so  entered,  and  [  *445  ] 
being  therein,  with  the  intent  aforesaid,  were  found  therein 
on  the  night  6ic.  (as  in  the  second  count)  armed  with  a  cer- 
tain offensive  weapon;  to  wit,  a  loaded  pistol,  against  the 
statute,  &:c.,  and  against  the  peace,  d^c. 

It  appeared  in  evidence,  that  Johnson  had  a  loaded  pistol 
with  him,  but  Southern  did  not  know  he  had  any  pistol  with 
him. 

The  learned  judge  doubted  whether  Southern's  ignorance 
in  this  respect  took  his  case  out  of  the  statute,  and  thought 
it  right  to  advise  the  jury  to  convict,  and  save  the  case  for 
the  consideration  of  the  judges. 

In  Easter  term,  1821,  the  judges  met  and  considered  this 
case.    They  were  of  opinion  that  Southern,  upon  the  facts 

stated,  was  not  liable  to  be  convicted  under  the  act.  (a) 

» 

(a)  Cat  if  several  are  out  together,  and  one  only  ti  armed,  bat  wUh  the  knowU4ff§ 
ef  the  othen,  all  are  liable  to  be*  convicted  under  tbie  «et.    See  Rex  v.  Smith, 
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Rex  V.  Joseph  Fumival. 

On  an  indictiiient  for  barnflarfeuly  brmkiof  and  entering  a  dweDing-hooee^  and  then  and 
there  itealing  ffoodi  therein,  tho  prisoner  maj  be  well  convicted  of  barglary  if  the  lar- 
ceny be  profeo,  cecitf,  if  not 

THE  prisoner  was  tried  before  Mr.  Justice  Park,  at  the 
Lent  assizes  for  the  county  of  Stafford,  in  the  year  1821. 

The  indictment  charged  the  prisoner  with  burglariously 
breaking  and  entering  the  dwelling-house  of  one  Thomas 
Rogers,  (omitting  the  words  *'  with  intent  to  steaJ^)  and  twenty-* 
four  knives,  &c«,  of  the  goods  and  chattels  of  the  said  Thomas 
Rogers,  in  the  said  dwelling-house,  then  and  there  found,  felo- 
niously and  burglariously  stole,  took  and  carried  away,  &c. 
The  indictment  contained  only  this  one  count. 

The  facts  were  all  clearly  proved,  both  as  to  the  burglary 
and  the  larceny,  and  the  prisoner  was  convicted. 

After  the  learned  judge  had  passed  sentence  of  death  upon 
the  prisoner,  a  doubt  occurred  to  bira,  whether  the  omission 
of  the  words  ^  with  intent  to  steaP^  (although  the  indictment 
[  *^i46  ]  afterwards  ^charged  an  actual  stealing)  would  not 
vitiate  this  as  an  indictment  for  burglary.  The  Teamed  judge 
thou^t  it  quite  clear,  that  if  the  larceny  had  been  negatived 
by  the  jury,  (as,  for  instance,  if  the  property  bad  been  laid  in 
the  wrong  person,)  although  a  comfdete  burglary  bad  been 
proved,  no  sentence  could  have  been  passed  upon  an  indict- 
ment where  the  burglary  was  not  fully  stated.  In  Stariiie^e 
Cr.  Law,  vol.  ii.  p.  414,  the  precedent  there  given  of  an  in«« 
dictment  for  burglary  eontains  the  words  ^wUh  intent  to 
steal:' 

The  learned  judge,  however,  was  ultimately  of  opinion^ 
from  what  was  stated  in  1  Hale^s  P.  G.  559«  s.  5,  and  the 
three  following  paragraj^s,  that  the  conviction  in  this  case 
was  right,  although  it  was  evident  Liord  Hale  thought  in- 
dictments for  burglary  ought  to  contain  the  words  ^with 
intent  to  steaiJ*^ 

The  learned  judge  respited  the  execution  of  the  sentence,, 
for  the  purpose  of  taking  the  opinion  of  the  judges  upon  this 
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oaset  that  there  might  be  an  imiforauty  of  practice  in  pre- 
paring these  indictments. 

In  Easter  term,  1821,  all  the  judges  met  and  considered 
this  ease;  they  were  of  opinion  that  on  an  indictment  like 
this,  charging  that  the  prisoner  burglariousljr  broke  and  en- 
tered a  dweHing-house,  and  then,  and  there  stole  gooda 
therein,  the  prisoner  might  be  well  convicted  of  the  burglary 
if  the  larceny  was  proved,  9eeus^  if  not;  but  that  it  was  better 
in  all  cases  of  burglary  of  this  sort  to  charge  the  intent  to 
fteal,  as  well  as  the  stealing,  according  to  Lord  Hale's  advice, 
I  Hale»  P»  C.  559.    The  judges  held  the  conviction  right. 


Bex  f^.  John  Bingley,  John  Button  and  William  Batkin. 

Forgety.  If  wTenl  combine  to  Ibfge  an  initranient,  and  each  eiecutce  by  bimaelf  a  die. 
tinct  fMirt  of  the  for j^ry,  and  they  are  not  together  when  the  inatruroent  ia  completedt 
tbej  are  nerertheleai  all  guilty  aa  prinoipak^ 

THE  three  prisoners  were  tried  and  convicted  before  Mr. 
Justice  Richardson,  at  the  Lent  assizes  for  the  county  of 
Warwick,  in  the  year  1821,  on  an  indictment,  the  first  count 
of  which  ^charged  the  prisoners  with  forging  and  [  *447  ] 
counterfeiting  a  5/.  bank  note,  with  intent  to  defraud  the 
Governor  aM  Company  of  the  Bank  of  England.  The 
third  count  charged  them  with  falsely  making,  forging  and 
oounterfciting,  and  causing  and  procuring  to  b^  falsely  made, 
forged  and  counterfeited,  and  willingly  acting  and  assisting  in 
the  false  making,  forging  and  counterfeiting,  a  promissory 
note,  for  the  payment  of  money,  with  the  like  intent.  There 
were  other  counts  for  disposing  of,  and  putting  away, 
scienter^  &c. 

The  offence  mentioned  in  the  first  count  was  made  a  capital 
fekny,  by  the  8  &  9  W.  3.  c  20.  s.  36.,  15  G.  2.  c.  13.  s.  1 U 
and  45  G.  3.  c.  89.  5.  2«  The  offence  mentioned  in  the  third 
count  is  a  capital  felony  under  the  2  G.  2.  c.  55.  s.  1«,  explained 
by  31  G.  2.  e.  22.  s.  78.,  and  under  the  45  G.  3«  c.  89.  a.  I. 

It  appeared  in  evidence,  that  Bingley  and  Dutton,  and  one 
George  Peacock,  an  accomplice,  agreed  to  take,  and  did  take 
a  house  in  Birmingham,  for  the  purpose  of  carrying  on  there- 
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in  the  manufacture  of  forged  bank  notes*  The  first  operation 
was  the  purchasing  of  proper  paper,  and  the  cutting  of  it  into 
pieces  of  proper  size;  after  which  it  was  taken  to  the  prisoner 
Batkin,  a  copper-plate  printer,  whose  workshop  was  m  a  dt^ 
rerent  part  of  Riirningham,  to  be  by  him  printed,  and  he  ac- 
cordingly struck  off  in  blank  all  the  printed  part  of  the  notes, 
except  the  date  line  and  the  number.  He  also  impressed  on 
the  paper  the  wavy  horizontal  lines. 

The  blanks  were  then  brought  back  to  the  house  of  Bingley, 
Dutton  &  Peacock,  and  there  the  water  mark  was  introduced 
into  the  paper;  after  which  Bingley,  in  the  presence  of  Dutton 
and  Peacock,  impressed  the  date  line  and  the  number,  and 
Dutton  added  the  signature. 

Sometimes  the  date  line  and  number  were  inserted  before 
the  signature  was  inserted,  and  sometimes  the  signature  before 
the^ate  line  and  number;  but  in  a  certain  class  of  notes  (of 
which  the  note  in  the  indictment  was  one),  the  accomplice 
said  that  the  siofnature  was  added  last. 

The  notes  were  then  complete,  although  they  underwent 
another  operation,  that  of  pressing  them  between  plain  sheets 
of  tin,  in  order  to  make  the  surface  smooth,  before  they  were 
put  into  circulation. 

[  *448  ]  *Peacock,  the  accomplice,  did  not  know  that  Bat- 
kin  was  employed  to  print  the  blank  notes,  nor  did  it  appear 
that  Batkin  ever  was  present  when  Bingley  and  Dutton  filled 
up  and  completed  the  notes. 

The  accomplice  stated  that  Bingley  and  Dutton  were  both 
present,  when  Bingley  impressed  the  date  Hne  and  number  on 
that  class  of  notes,  of  which  the  note  stated  in  the  indictment 
was  one,  but  he  said  he  was  not  certain  whether  Bingley  was 
present,  when  Dutton  afterwards  added  the  signature  to  the 
class  of  notes. 

The  prosecutors  elected  to  proceed  on  the  counts  for  forg- 
ing. 

Upon  this  evidence,  the  learned  judge  left  it  to  the  jury, 
whether  the  three  prisoners  did  concur  and  co-operate  in  the 
joint  design  of  forging  the  five  pound  note  mentioned  in  the 
indictment  (among  other  notes)  with  intent  to  put  it  into  cir- 
culation, and  whether  they  all  did  perform  their  respective 
part  in  the  execution  of  that  design  within  the  county  of  War- 
wick. If  so,  the  learned  judge  advised  them  to  find  them  all 
guilty  of  the  forgery. 
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The  learned  jadM  fartimr  directed  them  to  find^  whetbef 
the  two  prisoners,  Bingley  and  Duttoo^  were  present  when  th^ 
note  mentioned  in  the  indictment  wae  completed^  by  adding 
the  date  line  and  the  signature. 

The  Jury  found  that  ^1  three  concurred  and  co-operated  in 
the  desisn  and  execution  of  the  forgery,  each  taldng  his  own 
part^  widiin  the  county^  They  also  found  that  Bingley  and 
Dutton  acted  toother  in  completing  the  notes^  and  therefore 
found  all  three  guilty  on  the  counts  for  forging. 

The  learned  judge  passed  sentence  on  the  prisoners;  hat 
respited  their  execution^  in  order  to  suhmit  tp  the  judges  the 
followingquestioes:-^ 

FirstflOo  the  acts  of  parliament  which  relate  to  the  forgin^^ 
&o.,  and  causing  to  be  forged,  do;.,  and  acting  and  assisting  m 
the  fc^ging,  do;.,  o( promissorff  notes  apply  to  Mank  of  England 
notes^  which,  although  they  are  undoubtedly  promissory  notes, 
are  the  subject  of  distinct  legislative  proTisions? 

Secondly,  Upon  the  eridence  and  tne  finding  of  the  jury, 
was  this  a  joint  offence  of  forging  in  the  three  prisoners,  or  at 
least  in  the  two  prisoners,  Bingley  and  Dutton. 

*As  to  die  second  question,  see  2  East,  P.  C.  title  F  *449  ] 
Forgery,  c.  19.  5.  52.  and  the  cases  there  cited.  Mr.  East 
considers  the  rule  laid  down  in  the  books,  that  in  forgery  all 
are  principals,  as  applicable  only  to  (oraesy.  at  commoa  law, 
where  the  offence  is  a  misdemeanor,  and  not  to  forgery  under 
the  statutes  by  which  the  offence  is  made  a  felony.  He  cites 
Sex  V.  Soarea  and  others  (•),  where  it  was  held  that  accessa- 
ries before  the  fact  to  the  offence  of  uttering,  must  be  indicted 
as  such,  and  could  not  be  convicted  as  principals,  unless  they 
were  present  at  the  time  of  uttering.  Rex  e.  Badcock  and 
others  (b)  is  to  the  same  eflfect;  and  in  Rex  v.  Birkett  and 
Brady  {€%  h  was  held  that  an  accessary  before  the  ftiet  to 
the  offence  of  ottering  is  entitled  to  cler^. 

These,  however,  are  all  cases  of  uttering  where  the  oAence 
consists  of  one  sin^  fact  which  is  carried  into  execution  by 
the  principal  akne^  and  whore  the  accessary  takes  no  other 
part  than  that  of  previously  instigating  the  principal  to  exe- 
cute. Qfeftsre,  Wnether  the  same  dMtrine  is  applicable  to 
the  offence  of  forging,  which  is  a  complicated  offence,  coo- 
sistii^  of  several  parts,  and  encutsd  (as  in  this  cMe)  by 
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several  different  agents,  each  executing  his  own  Pdit;  and  all 

Earts  being  equally  essential  to  the  completion  ot  the  oflfence? 
fnless  in  such  case  all  are  principals,  the  law  seems  to  reach 
only  the  party  who  performs  the  last  operation,  and  thereby 
makes  the  forged  instrument  comidete  (viz.  in  this  case  the 
party  who  added  the  signature,  and  in  the  case  of  a  forged 
deed  the  party  who  adds  the  seal),  who  may  be  one  of  the 
least  active  and  the  least  guilty  of  the  parties  concerned. 
In  Easter  term  1821,  the  judges  met  and  considered 
case.  They  held  that  the  conviction  was  right  as  to  all  the 
prisoners:  the  Judges  were  of  opinion,  that  as  each  of  the 
prisoners  acted  in  completing  some  part  of  the  forgery,  and 
in  pursuance  of  the  common  plan,  each  was  a  prmcipal  in 
the  forgery;  and  that  although  the  prisoner  Batkin  was  not 
present  when  the  note  was  completed  by  the  signature,  be 
was  equally  guilty  with  the  others. 


[  *450  ]  IRex  V.  William  Brice. 

Borglaiy.    Getttof  into  the  diimney  of  a  booM  it  m  soffideiit  breakingr  and  aOmag  to 
eooilitafa  imrf  lurj,  thongh  the  par^  doea  not  enter  any  of  the  roooM  of  tlio  hooae. 

*  .     • 

THE  prisoner  was  tried  before  Mr.  Justice  Burrough  at 
the  Lent  assizes  for  the  county  of  Dorset  in  the  year  1821, 
for  burglariously  breaking  and  entering  the  dwelling-house 
of  George  Smith  in  the  night  of  the  2d  of  December  1820, 
with  intent  feloniously  to  steal  the  goods  and  chattels  of  the 
said  George. Smith  therein  being. 

It  appeared,  by  the  evidence  of  the  wife  of  the  prosecutor, 
that  whilst  sitting  in  a  room  adjoining  the  shop  (part  of  the 
dwelling-house  of  her  husband,)  in  wnich  were  various  goods, 
the  stock  of  her  husband^s  trade,  she  heard,  about  twelve  at 
night,  a  noise  in  the  shop;  that  she  took  a  candle  and  went 
into  the  shop,  and  perceiving  some  soot  fall  from  the  chimney, 
she  looked  up  and  saw  a  man  lying  across  the  chimney,  just 
above  the  mantle  piece. 

It  appeared  that  the  man.  had  not  otherwise  been,  in  the 
shop,  and  the  chimney  had  no  communication  with  any  other 
room  in  the  bouse. 
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'  Ad  alarm  was  made,  and  a  man  who  proved  to  be  the  pn^ 
aoner  was  immediately  seen  to  come  out  at  the  top  of  the 
chimney.    He  was  pursued  and  immediately  apprehended. 

The  prisons  was  by  trade  a  chimney  sweeper,  and  had 
shortly  before  been  employed  by  the  prosecutor  to  sweep  the 
chimney  of  the  shop,  and  also  that  of  the  sitting  room,  being 
all  the  chimneys  in  the  house. 

The  learned  judge,  not  being  satisfied  that  the  eyidence 
was  sufficient  to  support  the  charge  of  breaking  and  entering 
into  the  dwelling-house^  he  desired  the  jury  to  consider,  whe- 
ther they  were  satisfied  that  the  prisoner's  intention  was  to 
steal  goods  in  the  shop:  and  if  they  thought  so,  he  advised 
them  to  find  him  guilty;  and  he  informed  them,  that  he  should 
reserve  the  other  point  for  the  opinion  of  the  judges. 

The  jury  found  the  prisoner  guilty. 

In  Easter  term*  1821,  the  judges  met,  and  considered  this 
case.  Ten  of  the  judges,  viz.  Best  J.,  Garrow  B.,  Park  J*, 
•Bayley  J.,  Wood  B.,  Graham  B.,  Richards  C.  B.,  [  •451  ] 
Dallas  C.  J.,  Abbott  L.  C.  J.,  held  the  conviction  right.  They 
were  of  opinion  that  the  chimney  was  part  of  the  dwelling- 
house;  that  the  getting  in  at  the  top  was  a  breaking  of  \hd 
dwelling-house;  and  that  the  prisoner,  by  lowering  himself  in 
the  chimney  made  an  entry  into  the  dwelling-house.  Holroyd 
J.,  andBurrough  J.,  thought  the  prisoner  could  not  be  said  to 
have  broken  and  entered  the  dwelling  until  he  was  below  the 
chimncy-picce.  (n) 


Rex  V.  William  Haines  and  William  Harrison. 


Bor^Iary.  Fulling  down  the  n«h  of  a  window  it  «  breaking,  tboagh  it  hai  no  ftstaningv 
aoid  is  only  kept  in  ita  plaoe  by  tbo  pnlJey  weight;  it  it  equally  a  breakiiigy  aUhon^ 
tiiere  ia  an  outer  abutter  which  ia  not  put  ta 

THE  prisoners  were  tried  and  convicted  before  Mr.  Jus- 
tice Richardson,  at  the  Old  Bailey  sessions,  February,  I82I9 
for  burglariously  In^eaking  and  entering  the  dwelling-bouse  of 

(a)  FSifa  1  Hawk.  p.  C.  e.  17.  a.  5.    lHa]e,559,    9  Eiat,  P.a485.  8Boaa.908.  Res. 
u.  Bailey,  tufra^  341,  and  the  eaaea  there  oited  in  notia . 
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Richard  Plunkett,  with  iDtent  to  steal  the  goods  and  diattels 
ui  the  sanke  dwelliDg-hoose  then  being. 

The  evidence  was  satisfactory  as  to  the  fact;  but  a  doubt 
arose  wheilier  the  breaking  was  sufficient  in  point  of  law  to 
constitute  burglary. 

The  wisoners  were  found  in  the  front  parlor  of  the  prose* 
cutor^s  nouse,  about  a  quarter-past  five  o^ctock  in  the  evening 
^r  the  16th  of  January,  182L  It  was  then  quite  dark.  It 
appeared  that  they  had  entered  through  the  upper  part  of  the 
window,  which  the  prosecutor  hadck>sed  a  short  time  beforei 
and  which  the  prisoners  had  opened  by  pushing  down  the 
tipper  sash. 

There  was  a  fastening  to  the  lower  sash,  but  none  to  the 
upper  sash,  which,  during  the  daytime,  was  usually  kept 
closed  by  the  pulley  weight  only. 

There  was  an  outside  shutter  to  this  window,  which  was 
usually  closed  and  fastened  about  dark  by  the  sons  of  the 
prosecutor,  on  their  return  from  school;  but  on  the  evening 

!'  *452  ]  in  ^question,  the  closing  the  outer  shutter  was  de- 
ayed,  in  consequence  of  the  chiklren  returning  later  thall 
usual  from  school. 

The  question  was,  whether  the  pushiltg  down  of  the  upper 
^sash  by  the  prisoners  in  the  manner  stated,  amounted  to  a 
sufficient  breaking. 

In  Easter  term,  1821^  the  judges  met  and  considered  this 
case.  They  were  unanimously  of  opinion,  that  the  pulling 
down  of  the  sash  was  a  sufficient  breaking,  and  the  prisoner 
was  rightly  convicted,  (a) 


Rex  V.  George  Tracy. 

Indictment  on  the  98  0,  3. 6.  55.  e.  4.  Takmif  out  and  carryHiif  ewty  a  fiart  of  a  iVame, 
witboQt  which  the  firaine  will  not  work,  is  damdtging  the  frame  within  the  atatnCe. 
although  the  part  taken  out  waa  not  injured,  and  the  replacing  it  would  again  make  the 
fiume  perfect 

f 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Richardson,  at  the  Leicester  spring  assizes,  in  theyear  1821. 

(a)  1  Hale,  559.    Brown'a  Caae,  East,  P.  C.  487.    S.  C.  9  Rnaa.  903.    Kez  «.  CaUaft« 
mnUt  157.    Rex  v.  Hall,  aii(«,  355. 


The  indictmeiit  which  wiU9  foQiided  on  the  38  G.  3.  c.  55w 
9.  4,  charged,  that  the  defendant  feloniously  entered  by  force 
into  a  shop  belonging  to  Thomas  Pym,  arid  feloniously,  wil- 
fully and  maliciously  damaged  a  certain  frame  used  in  and 
for  the  working  and  making  of  frame-work  knitted  stockings, 
the  goods  of  the  said  Thomas  Pym  the  owner,  against  the 
form  of  the  statute,  A;c. 

The  words  of  the  fourth  section  of  the  26th  G.  3«  c.  55^ 
are  as  folk>ws:  ^  And  be  it  further  enacted  by  the  authority 
aforesaid,  that  if  any  person  or  persons  shall,  by  day  or  by 
night,  enter  by  force  into  any  house,  sliop  or  place,  with  an 
intent  to  cut  or  destroy,  any  frame- work  knitted  pieces, 
stockings,  or  other  articles  or  goods,  being  in  the  frame,  or 
upon  any  machine  or  engine  thereto  annexed,  or  therewith  be 
used,  or  prepared  for  that  purpose;  or  shall  wilfully  and  ma^ 
liciously  cut  or  destroy  any  frame-work  knitted  pieces,  stock- 
ings, or  other  articles  or  goods  being  in  the  frame,  or  upon 
the  machine  or  engine  as  aforesaid,  or  prepared  for  that  pur- 
pose; or  shall  wilmlly  and  maliciously  break,  destroy  or  da- 
mage, any  frame,  machine,  engine,  tool,  instrument  or  utensH 
used  in  and  for  the  working  and  making  of  any  ^such  [  *453  ] 
frame-work  knitted  pieces,  stockings,  or  other  articles  or 
ffoods  in  the  hosiery  or  frame-work  knitted  manufactory,  not 
having  the  consent  (^  the  owner  so  to  do,  or  break  or  destroy 
any  machinery  contained  in  any  mill  or  mills,  used,  or  in  any 
way  employea  in  preparing  or  spinning  of  wool  or  cotton  for 
the  use  of  stocking-frames,  every  offender  being  thereof  law- 
fully convicted  shall  be  adjudged  ^ilty  of  felony,  and  shall 
be  transported  to  some  of  His  Majesty's  dominions  beyond 
sea,  for  any  space  or  term  of  years  not  exceeding  fourteen 
years,  nor  less  than  seven  years/* 

It  appeared  in  evidence  that  the  prisoner,  in  company 
with  many  other  persons,  entered  by  force  the  shop  of 
Thomas  I^n^f  where  were  two  frames  used  for  the  making  of 
frame-work  knitted  stockings,  from  which  they  unscrewed, 
and  fastened,  and  carried  away,  against  the  will  of  the  owner, 
a  part  of  each  frame,  called  the  half-jack. 

The  half-jack  is  a  piece  of  iron,  one  end  of  which  is  screw- 
ed into  the  frame,  and  through  a  hole  at  the  other  end  a  wire 
plays.  It  is  an  essential  part  of  the  frame,  and  when  taken  out, 
the  frame  is  rendered  useless. 

It  may  however  be  taken  out,  and  again  replaced,  without 
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injury  to  the  frame,  and  is  sometimes  so  treated*  when  the 
frame  is  taken  to  pieces  to  be  cleaned.  Most  of  the  other 
parts  of  the  frame  may  be  in  like  manner  taken  out  and 
replaced.  The  frames  in  this  case  were  no  other  wise  injured 
than  by  taking  away  the  half-jacks;  and  when  the  prisoner 
and  his  companions  entered  the  shop,  they  demanded  the 

Erosecutor's  name,  that  they  might  (as  they  said)  ticket  his 
atf-jack.    He  refused  to  give  his  name.    The  half-jack  had 
not  neen  returned. 

Balguy,  for  the  defendant  objected,  that  this  removal  of  the 
half-jack  was  not  a  damaging  of  the  frame  within  the  meao- 
ing  of  the  act,  which,  as  he  contended,  applied  only  to  cases 
of  breaking,  bending,  or  straining,  some  part  of  the  frame, 
and  not  to  the  removal  of  a  part,  though  that  part  might  be 
an  essential  part. 

The  learned  judge  overruled  the  objection,  and  passed  the 
sentence  of  seven  yearsUransportation  which  the  act  requires; 
but  reserved  the  point  for  the  opinion  of  the  judges. 

In  Easter  term,  1821,  the  judges  met^and  considered  this 
case.  They  were  unanimously  of  opinion  that  the  taking 
out  and  carrying  away  the  piece  of  iron  called  the  half-jack^ 
[  *454  ]  *was  a  damaging  the  frame  within  the  meaning  of 
the  28  G.  3.,  as  it  made  the  frame  imperfect  and  inoperatiTe. 
They  heki  the  conviction  right. 


Rex  V.  Edward  Brunton. 

A  king**  CTidenee  b  not  entitled,  tm  matter  of  right,  to  be  exempt  from  being  proeeeated 

toe  other  offenoes. 

EDWARD  BRUNTON  stood  committed  in  the  calendar 
for  the  Thetford  Lent  assizes,  in  the  year  1821,  on  a  charge  of 
stealing  fourteen  sheep  of  John  Younge. 

Previous  to  his  trial  an  application  was  made  to  Mr.  Baron 
Graham,  who  presided,  to  admit  him  as  king's  evidence  on 
an  indictment  tor  a  burglary  in  a  dwelling-house  of  Thomas 
Ford,  and  stealing  money  and  goods  to  the  amount  of  near 
a  hundred  pounds,  against  William  Watlins,  Thomas  Bays, 
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Winiam  Bays,  and  Daniel  Cater  as  principals,  and  against 
John  Watlins  for  receiving  stolen  property,  knowing  it  to  be 
stolen.  Bninton  was  accordingly  admitted  king's  evidence  on 
this  indictment  for  burglary;  but  his  account,  in  some  parts, 
being  almost  incredible,  and  his  statements,  as  to  other  parts, 
being  different  from  what  he  had  stated  before  the  magis- 
trates, the  learned  judge  thought  him  unworthy  of  credit;  and 
as  there  was  no  evidence  to  affect  the  prisoners  with  the 
commission  of  the  burglary,  independent  of  Brunton's  testi- 
mony, he  directed  an  acquittal. 

Brunton  was  then  tried  for  sheep  stealing  and  convicted.  ' 
The  learned  judge  passed  sentence  upon  him;  but  respited 
it,  in  order  to  take  the  opinion  of  the  judges  upon  the  propri- 
ety of  his  conviction,  and  of  executing  the  sentence  passed 
upon  him,  after  he  had  been  admitted  as  a  witness  for  the 
Crown  upon  the  prosecution  for  burglary. 

In  Easter  term,  1821,  the  judges  met  and  considered  this 
case.  They  were  unanimously  of  opinion,  that  the  convic- 
tion was  right.  The  carrying  the  sentence  into  effect  they 
thought  was  a  question  entirely  for  Mr.  Baron  Graham^i^ 
discretion,  (a) 


*Rex  V.  Richard  Pateman.        []  ^455  3 

Forging  or  tittertiig  a  note  whieln  for  want  of  a  tignatare,  is  ihcompKBto,  it  not  wtthin  the 

datate  which  makea  fbirging  nolea  capital 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Richardson,  at  the  Northampton  spring  assizes,  in  the  year 
1821,  of  the  offence  of  uttering  and  publishing,  as  true,  a 
forged  promissory  note  for  payment  of  40/*,  with  intent  to  de* 
fraud. 

It  appeared  in  evidence,  that  the  note  in  question  bad  been 
originally  issued  by  the  Bedford  bank  as  a  ope  pound  note, 
and  was  then  as  follows: — 
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«  No.  16a09. 

«  BEDFORD  BANK,  £. 
^  I  promise  to  pay  the  Bearar  ONE  POUND  oo  demaiid 
here,  or  at  Sir  Charle$  Pricey  Bart  &  Go,  bankers,  Landonu 

«  BEDFORD,  the  17tb  day  of  October,  1817. 

^  For  Barnard  Barnard  4r  Green^ 
^  No,  16209.  Tii08«  Barnar]).'' 


The  note  was  afterwards  altered  by  c^ttin^  out  or 
rating  the  word  ONE  and  pasting  in  or  inserting  in  the  place 
of  it  the  word  FORTY,  and  by  cutting  off  the  last  line  which 
contained  the  signature,  and  by  some  other  smaller  oUitera* 
tions.    The  note  then  stood  as  follows:-— 

**  No.  16209. 

«f  BEDFORD  BANIC 
^  I  promise  to  pay  the  beajrer  FORTY  FOUND  on  de- 
mand here,  or  at  Sir  Charles  Price^  Bart.  &  Co.  bankars, 
IjondQn^ 

«  BEDFORD,  the  17th  day  of  October,  1817. 

^  For  Barnard,  Barnard  4*  Green.^ 

In  this  form  it  was  uttered  by  the  prisoner,  as  a  note  for 
forty  pounds,  and  the  prosecutor  gave  him  forty  pounds  in 
change  for  it.  In  this  form  the  note  was  set  out  in  the 
counts  for  uttering. 

It  was  objected  by  Marriott,  for  the  prisoner,  that  the  note, 
as  uttered  by  the  prisoner,  was  incomplete,  and  was  not,  nor 
did  it  purport  to  be,  a  promissory  note  for  want  of  the  signa- 

5*456  ]  ture;  *and  that,  therefore,  it  was  not  the  subject  of 
orgerj  within  the  statute. 

The  teamed  judge  thought  the  objiection  of  great  weight: 
but  considering  it  better  to  avoid  the  puUic  discussion  and 
decision  of  it  at  the  assizes,  he  reserved  the  question. 

The  jury  found  the  prisoner  guilty,  and  the  learned  judge 
respited  the  judgment. 

The  question  submitted  to  the  judges  was,  whether  the 
note  as  uttered  by  the  prisoner,  was  a  promissory  note  for 
payment  of  money  within  the  statute? 

In  Easter  term,  1S21,  the  judges  met,  and  considered  this 
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case.    They  were  unanimously  of  opinion  that  the  objection 
was  fatal,  and  the  conviction  wrong,  (a) 


Bex  V.  John  Wright. 

iMtnitv.  On  «  trial  where  the  deibnoe  u  iiiiaiiity,'m  witoett  of  medical  alcill  may  be 
aaked  whedier  aaeh  and  eueh  appearaaeee,  preved  bv  other  wHoewwa^  aie,  in  bif  jiid)|. 
meat,  aymploma  ofinaanity.  But  quare^  Whether  he  can  be  aslied,  whether,  from  the 
other  teetimony  giren^  the  act  With  whicli  the  prieooer  ie  ehar^red,  ia  in  hie  opioioo,  an 
■01  of  inaaai^y  whieh  ia  th«  very  point  to  be  decided  I7  the  Joryl 

THE  prisoner  was  tried  before  Mr.  Baron  Garrow,  at  the 
Lent  assizes  for  the  county  of  Stafford,  in  the  year  1821,  for 
the  murder  of  his  infant  child  by  throwing  him  into  the  canal 
on  the  5th  of  September,  1820,  whereby  be  was  drowned. 

The  prisoner  was  acquitted;  but  a  question  having  occur* 
red,  whether  the  evidence  which  the  learned  judge  received, 
on  the  part  of  the  prisoner,  was  properly  admitted,  he  sub* 
mitted  the  evidence  received  to  the  consideration  of  Uie 
judges. 

After  the  evidence,  in  support  of  the  prosecution  had  been 
gone  through,  a  Mr.  Bakeway  offered  himself  as  a  witnesf, 
and  said, 

*^  I  am  roaster  of  the  asylum  for  the  insane  at  Springfield, 
in  this  county.  In  consequence  of  the  account  in  the  papers 
of  the  procecMlings  before  the  coroner,  I  went  on  the  2l8t  or 
22d  of  October,  1820,  to  the  prison  and  conversed  with  the 
prisoner  *ten  minutes  or  a  quarter  of  an  hour.  I  [  *457  ] 
was  decidedly  convinced  he  was  in  a  state  of  active  insanity, 
both  from  his  looks,  manners,  and  language.  I  have  attended 
very  strictly  to  this  case,  as  it  has  hoen  proved,  and  I  wish 
to  deliver  my  opinion  upon  the  evidence  as  to  what  I  con- 
sider the  state  of  the  prisoner's  mind  at  the  time  the  alleged 
fact  was  committed.  Of  the  prisoner  I  have  no  personal 
Imowledge  but  what  I  derived  from  my  visit  in  October.'^ 

The  learned  judge  consulted  with  Mr.  Justice  Park,  who 
concurred  with  him  in  thinking  that  it  was  at  least  very 

(o)  Vide  9  Eaat,  P.  C  a.  19.  a.  45.    Lyon*a  Oaae,  8  Beat,  P.  0. 933.    Res  aw  Riohardii 
«att,  193L    Rex  a.  Randall,  aiUt,  195. 
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doubtful  whether,  upoa  the  ?ery  poiot  for  the  decision  of  the 
jury,  this  evidence  could  be  received,  but  thought  it  the  safer 
course  to  let  it  proceed.    The  witness  continued: — 

^  The  drowning  the  boy  was,  in  my  opinion,  completely  an 
act  of  insanity,  particularly  from  the  evidence  of  Mrs.  Lees. 
She  states,  the  wildness  of  his  looks;  that  he  was  without 
food  from  Monday  morning  till  after  the  act  was  committed 
on  Tuesday;  that  on  this  want  of  food  the  prisoner  drank  a 
little  ale;  nothing,  therefore,  could  be  more  likely  to  bring  on 
a  latent  physical  disease.  That  his  first  throwing  the  boy 
into  the  water,  then  taking  him  out  again,  expressing  a  de- 
sire to  have  the  child  dried,  afterwards  carrymg  him  in  his 
bosom,  and  afterwards  drowning  htm,  were  all  very  strong 
proofs  of  a  disordered  feeling  or  mind — ^insanity  being  always 
an  intermittent  disease.  The  prisoner  being  able  afterwaras 
to  give  a  rational  aocount  of  what  he  had  done,  and  his  being 
aUe  to  reason  upon  it,  could  be  no  proof  to  the  contrary. 

^  I  may  pass  over  the  evidence  of  the  other  witnesses  as 
immaterial  till  I  come  to  the  last  but  one,  on  which  I  think 
there  was  a  strong  proof  of  his  being  under  a  paroxysm  of 
the  disease;  he  did  not  at  first  recollect  the  lock  (of  the  canaf) 
into  which  he  had  thrown  the  boy,  afterwards  he  did  reco^ 
lect  it;  and,  as  I  have  said  before,  insanity  does  not  destroy 
the  recoHective  powers,  but  occasionally  suspends  them.  My 
firm  conviction  is,  that  it  was  an  act  of  insanity.^ 

In  Michaelmas  term,  November  17, 1821,  the  judges  met 
and  considered  this  case.  The  judges  did  not  come  to  anj 
formal  resolution;  but  ail  the  judges  thought,  that  in  such  a 
case  a  witness  of  medical  skill  might  be  asked  whether,  in 
his  judgment,  such  and  such  appearances  were  symptoms  of 
[  *45S  ]  insanity,  and  *whether  a  long  fast,  followed  by  a 
draught  of  strong  liquor^  was  likely  to  produce  a  paroxysm 
of  that  disorder  in  a  person  subject  to  it?  and  that  by  such 
questions  the  effect  of  his  testimony  in  favor  of  the  prisoner 
might  be  got  at  in  an  unexceptionable  manner.  Several  of 
the  judges  doubted  whether  the  witness  could  be  asked  bis 
opinion  on  the  very  point  which  the  jury  were  to  decide,  viz. 
Whether  from  the  other  te6tinK>ny  given  in  the  case,  the  act 
as  to  which  the  prisoner  was  charged  was,  in  his  opinion,  an 
act  of  insanity? 
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Bex  V.  John  William  Haswell* 

Priion  brascb,  or  rMcae,  U  a  ooromoo  Uw  felony,  if  the  penoo  breaking  priiofi,  or  rescucdj 
is  a  convicted  felon;  and  it  ii  (Miniahable  as  a  common  law  felony  by  imprisonmefit,  ana 
ttniier  19  0, 3. 0.  Ht «.  4,  by  mol  vMte  than,  three  ti  Aee  whippinf  .  l^hroMrinr  dowtt 
loose  bricks  at  the  top  of  a  prison  wall  plaond  there  to  impede  escape  and  give  alurm,  ie 
prison  breach,  though  they  are  throiwn  down  by  accident 

THE  prisoner  was  tried  before  Mr.  Baron  Wood>  at  thiif 
Lent  assises  for  the  county  of  Surrey.,  in  the  year  1821,  and 
was  found  guilty  upon  an  indictment  which  charged,  at  the 
gaol  delivery  for  Surrey,  holden  at  Guildford  on  the  3d  of 
August,  1820;  the  prisoner  was  tried  and  convicted  of  horse 
stealings  and  sentenced  to  suffer  death,  and  that  His  Majesty 
extended  his  m^cy  to  him  on  condition  of  being  imprisoned 
and  kept  to  hard  labor  in  the  house  of  correction  at  Brixton 
Hill  two  years;  and  that  he  was  committed  to,  and  lodged, 
and  confined  in  the  said  house  of  correction,  and  that  he, 
being  so  convicted  and  committed,  before  the  eipiratioa  of 
of  the  said  two  years,  viz.  on  the  4th  of  December,  1820,  at 
Lambeth,  with  force  and  arms  did  wUfuUy  and  felonwudy 
break  the  said  bouse  of  correction,  and  rfiake  his  escape  froiii 
and  out  of  it,  and  go  at  large,  contrary  to  the  statute  in  that 
case  made  and  provided,  and  against  the  peace,  &Ci 

It  appeared  that  the  prisoner,  on  the  6th  <^  Decemberi 
1820,  made  his  escape  from  the  house  of  correction,  by  tying 
two  ladders  together  and  placing  them  against  the  wall  of 
the  yard.  In  making  his  escape  the  prisoner  bad  thrown 
down  some  of  the  bricks  of  the  wall.  He  was  not  retaken 
until  the  17th  of  the  same  month. 

The  bricks  thrown  down  were  part  of  a  range  of  bricks 
placed  loose,  and  without  mortar,  in  the  form  of  pigeon  holes, 
upon  the  top  of  the  wall,  so  that  if  any  person  laid  hold  of 
them,  they  'would  give  way,  and  the  person  so  lay-  [  ^459  ] 
ing  hold  of  them  would  fall  back  into  the  yard,  or  the  bricks 
falling  woukl  give  an  alarm  to  the  gaoler.  It  was  supposed 
those  bricks  so  thrown  down,  were  thrown  down  accidentally 
in  the  prisoner's  getting  over  the  wall. 

The  learned  judge  doubted,  whether  there  was  such  force 
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used  as  to  constitute  the  crime  of  prison  breaking,  or  whether 
it  amounted  only  to  an  escape;  and,  in  either  case,  the  learned 
judge  doubted  what  sentence  could  be  passed,  the  ofience 
being  capital  on  which  the  prisoner  was  imprisoned. 

The  learned  judge  respited  the  judgment,  and  reserved  the 
point  for  the  consideration  of  the  judges. 

In  Easter  term,  1821,  the  judges  met  and  considered  this 
case.  The  judges  were  unanimously  of  opinion,  that  this  was 
a  prison  breach,  and  punishable  as  a  common  law  febny,  by- 
imprisonment,  not  exceeding  a  year,  to  begin  from  the  passing 
of  the  sentence,  and,  if  thought  right,  the  prisoner  might  be 
whipped  three  times  in  addition  to  the  imprisonment.  Had 
diis  been  an  escape  only,  Richardson  J.  thought  it  would  not 
have  been  felony,  (a) 


Rex  V.  Thomas  Foster. 

Perjnrj.  A  &Iie  oath  Iwlbre  «  tarroifsto  to  proeore  a  marriage  lioance,  will  not  anpiMrt  a 
proramtion  for  perjury.  If  the  indieUneot  onlj  charipes  the  taking  the  fklae  oath  without 
atating  it  waa  for  the  porpoee  of  prucnring  a  licence,  or  that  a  licence  waa  procored 
tbarebj,  the  pirtj  cannot  be  pttnished  thereon  as  Ibr  a  miademeanor;  but,  if  the  porpoM 
ia  to  obtain  a  licence,  and  the  liot^noe  ia  obtained  and  the  marriage  had,  the  partj  may  be 
indicted  as  for  a  misdemeanor. 

THE  defendant  was  tried  and  convicted  before  Mr.  Justice 
Bayley,  at  the  Lent  assizes,  for  the  county  of  Durham,  in  the 
year  1821,  upon  an  indictment  for  perjury  in  falsely  swearing 
before  a  surrogate,  in  order  to  obtain  a  marriage  licence,  that 
Ann  Robinson,  his  intended  wife,  had,  for  the  four  preceding 
weeks,  been  residing  in  the  parish  of  Sunderland. 
[  *460  ]  *The  learned  judge,  not  being  aware  of  any  instance 
in  which  a  false  oath  before  a  surrogate  had  been  made  the 
foundation  of  such  an  indictment,  thought  it  right  to  reserve 
the  case  for  the  consideratian  of  the  judges,  and  bailed  the 
defendant. 

In  Easter  term,  1821,  the  judges  met  and  considered  this 
case.  They  were  unanimously  of  opinion,  that  perjury  could 
not  be  charged  upon  an  oath  taken  before  a  surrogate.    The 

(«)  VUm  1  Rwa.  ML  1  Hale,  619. 9  Havk.  P.  Co.  IS. 
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judges  were  also  of  opinion,  that  as  the  iddictment  in  this  case 
did  not  charge  that  tiie  defendant  took  the  oath  to  procure  a 
licence,  or  that  he  did  procure  one,  no  punishment  could  be 
inflicted.    The  judges  directed  a  pardon  to  be  applied  for.  (a) 


Rex  V.  Thomas  Flint. 

Lidictment  fi>r  deliTeringf,  in  payment  for  a  hone,  certain  prominory  notes  ai  for  good  and 
available  promiaeorj  noteai  wnieii  priaoDer  knew  to  be  not  good  nor  of  any  value.  The 
note  parported  U>  be  the  notee  of  a  eonntrj  bank  whioh  waa  aoppoaed  to  have  failed. 
Held,  that  at  all  events  it  waa  nee^ssiiy  to  prove  the  nolea  were  bad  and  of  no  value. 

THE  prisoner  was  tried  before  Mr.  Baron  Garrow,  at  the 
Stafford  Summer  assizes,  1821,  on  an  indictment,  vrhich 
charged  that  the  prisoner  did  falsely,  fraudulently,  and  deceit- 
fully, delirer  to  one  Joseph  Blood,  certain  papers,  purporting 
to  be  promissoiy  notes  of  Bankers  at  Oundle,  as  and  for  good 
and  available  notes  (one  of  which  was  set  out);  and  that 
Blood  believing  them  to  be  good  and  available,delivered  to  the 
prisoner  a  gelding,  of  the  price  of  12/.  his  property;  whereas 
the  notes  were  not  good  and  available,  but  of  no  value,  as  the 
prisoner  then  well  knew;  and  so  the  prisoner,  by  color  of  the 
said  papers,  unlawfully,  6fc.,  did  obtain,  and  get  into  his  pos- 
session from  Blood  the  said  gelding,  with  intent  to  cheat  nim 
of  the  same,  and  of  his  said  gelding,  did  cheat  and  defraud 
him. 

It  appeared  in  evidence,  that  the  prisoner,  on  the  4th  of 
June,  1821,  bought  of  the  prosecutor,  at  Rugelyfair,  the  geld- 
ing in  question,  for  the  price  of  12/.,  and  tendered  him  in 
payment,  notes  to  that  amount  on  the  Oundle  bank.  On  the 
prosecutor's  objecting  to  accept  these  notes,  the  prisoner  as^ 
sured  him  they  were  good  notes,  and  upon  this  assurance  the 
prosecutor  parted  *with  the  gelding.  It  further  ap-  [  *461  ] 
peared,  that  these  notes  had  never  been  presented  by  the  pro- 
secutor at  Oundle,  or  at  Sir  James  Esdaile's,  in  London,  where 
they  were  made  payable. 

A  witness  stated,  that  he  recollected  Rickett's   bank  at 
Oundle,  stopping  payment  upwards  of  seven  years  ago;  but 

(a)  Vide  Rex  «.  Beck,  Str.  1160.  . 
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he  added,  that  he  knew  nothing  but  what  he  saw  in  the 
papers,  and  heard  from  people  who  had  bilk  there.  The 
notes  appeared  to  have  b^n  exhibited  under  a  commission  of 
bankrupt  against  the  Oundle  bank;  the  words  importing  the 
memorandum  of  exhibit,  had  been  attempted  to  be  oblitera- 
ted; but  the  names  of  the  commissioners  remained  on  each 
of  them. 

The  jury  found  the  prisoner  guilty;  and  said,  they  were  of 
opinion,  that  when  he  bargained  for  and  obtained  the  horse, 
he  well  knew  that  the  notes  were  of  no  valu^,  and  that  it  was 
bis  intention  to  cheat  the  prosecutor  of  his  horse. 

The  learned  judge  respited  the  judgment  in  order  to  take 
the  opinion  of  all  the  judges  on  this  case. 

On  December  3, 1821,  the  judges  met  (except  Best,  J.,  who 
was  absent),  and  considcired  this  case.  They  held  the  con- 
viction wrong;  being  unanimously  of  opinion,  that  the  evi- 
dence was  defective,  in  not  sufficiently  proving  that  the  note 
was  bad.  No  opinion  was  given  whether  this  would  have 
been  an  indictable  fraud,  if  the  evidence  had  been  sufficient* 


Bex  V.  Moses  Goodhall. 

Indictment  on  30  C7.  !L  e,  24. 1. 1.  (a)  A  prctenee  that  the  pwly  would  do  an  act  fae  <  ^ 
not  mean  to  do  (ai  a  pretence  to  pay  for  gooda  on  deliyery)  la  not  a  fklae  pretence  with- 
in the  act 

THE  prisoner  was  tried  before  Mr.  Baron  Garrow,  at  the 
Stafford  summer  assizes,  in  the  year  1821,  on  an  indictment, 
[  *462  ]  ^charging  that  he,  being  an  ill-designing  person,  and 
a  common  cheat,  and  intending  to  cheat  and  defraud  one 
Thomas  Perks,  of  bis  goods,  wares  and  merchandises,  on  the 
17th  of  August,  1821,  at  the  parish  of  Wolverhampton;  un- 

(a)  By  30  G,  2.  e.  34.  t.  1.  it  ia  enacted^  That  all  persona  who  kmimmgij  and  de. 
ai^edly,  by  ialae  pretence  or  pretences,  shall  obtain  fVom  any  person,  money,  ffoodsi,  wane 
or  merchandises,  with  intent  to  cheat  or  defraud  any  person  of  the  same,  ehalT  be  deemed 
offenders  aijrainst  law  and  the  pablic  peace,  and  being  thereof  convicted  shall  be  fined  and 
imprtsooed,  &.c.  By  59  0»  3.  e.  64.  the  provisions  of  the  ebove  act  of  30  0. 2.  are  ex- 
tended to  persons  obtaining  by  false  pretences  any  bonds,  bills  <^  exiefaange»  bank  nolev 
promiasory  note  or  other  seeonty  lor  tne  payment  of  money,  or  any  warrant  or  order  fer 
the  payment  of  money,  or  delivery  or  tranaler  of  goods  or  valoable  thinga,  with  intent  to 
cheat  or  defraud  any  pereon,  && 
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lawfully,  knowiocly  and  deeigoedly,  did  falsely  pretend,  that 
if  he,  the  said  Thomas  Perks,  would  sell  to  him,  the  said  pri- 
soner, the  carcases  of  three  sheep  and  two  legs  of  veal,  and 
send  the  same  to  him  at  Blonwick,  he,  the  said  prisoner, 
would  pay  for  the  same  on  delivery,  and  send  the  money 
back  by  the  servant  of  the  said  Thomas  Perks;  by  which 
said  false  pretences,  he,  the  said  prisoner,  did  obtain  from  the. 
said  Thomas  Perks,  two  hnndred  and  twenty  pounds  weiffht 
of  mutton,  value  4/.  and  thirty  pounds  weight  of  veal,  vsJue 
lOs.  his  property,  with  intent  to  cheat  him  of  the  same. 
Whereas,  in  truth,  and  in  fact,  the  said  prisoner  did  not,  at 
the  time  of  buying  the  said  carcases  and  legs  of  veal,  intend 
to  pay  for  the  same  on  delivery.  And  whereas,  in  truth,  and 
in  met,  the  said  prisoner  did  not  pay  for  the  same  on  delivery. 
And  whereas,  in  truth  and  in  fact,  the  said  prisoner  did  not 
send  the  money  for  the  same  back  by  the  servant  of  him. the 
said  Thomas  Perks,  against  the  form  of  the  statute,  &c. 

It  appeared  in  evidence,  that  the  prosecutor,  Thomas  Perks, 
was  a  butcher  at  Wolverhampton;  and  that,  on  the  17th  of 
August,  1821,  the  prisoner  came  to  his  shop  to  purchase  three 
sheep  and  two  legs  of  veal;  on  bein^  told  by  the  prosecutor 
that  he  would  not  trust  him,  he  promised  the  prosecutor,  if  he 
would  send  the  sheep  and  veal  in  good  time  on  the  following 
morning,  he  would  remit  the  money  back  by  the  bearer. 

The  meat  was  accordingly  sent  on  the  18th  of  August,  by 
the  prosecutor,  and  delivered  to  the  prisoner  by  the  prosecu- 
tor^s  servant,  who  asked  him  for  the  money;  and  said,  if  he 
did  not  give  it  him,  he  must  take  the  meat  back  again.  The 
prisoner  repKed,  ^  Aye,  sureP'  and  wrote  a  note;  and  told  the 
prosecutor^s  servant  to  take  it  to  his  master,  and  it  would 
satisfy  him.  *This  note  (of  which  the  following  [  M63  ] 
is  a  copy)  was  delivered  to  the  prosecutor  by  his  servant:— > 

*^  Mr.  Perks,  Sir,  I  have  a  bill  of  Walsall  bank,  which  is 
a  very  good  one,  if  you  will  send  me  the  change^  or  Vl\  see 
you  on  Wednesday  certain." 

**  Yours,  M.  G.'^ 

The  jury  found  the  prisoner  guilty;  and  said,  they  were  of 
o|Hnioii,  that  at  the  time  the  prisoner  applied  to  Perks,  he 
knew  Perks  would  not  part  with  the  meat  without  the  money; 
and  that  he  promised  to  send  back  the  money,  to  obtain  the 
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goods.  The  jury  also  found,  that  at  the  time  he  applied  for 
the  meat,  and  promised  to  send  back  the  money,  he  did  not 
intend  to  return  the  money;  but  by  that  means  to  obtain  the 
meat,  and  cheat  the  prosecutor. 

The  learned  judge  respited  the  judgment,  making  an  order 
that  the  prisoner  mi^ht  tx)  delivered  on  finding  bail,  to  appear 
at  the  then  next  assizes. 

In  Michaelmas  term,  1821,  the  judges  met  and  considered 
this  case.  They  held  the  conviction  wrong;  being  of  opinion^ 
that  was  not  a  pretence  within  the  meaning  of  the  statute. 
It  was  merely  a  promise  for  future  conduct,  and  common  pni* 
dence  and  caution  would  have  prevented  any  injury  arising 
from  the  breach  of  it. 


Rex  V.  John  Hall. 

Erobetzleinent  If  a  lertant,  Immodiately  on  reoeivlng  a  tum  for  hi>  maiter  entert  a 
•mailer  auni  in  his  maater'a  books,  atid  Dltimatelj  aooounta  to  his  master  for  the  smaOcr 
sum,  he  may  be  considered  as  erobezdiDgr  the  dimrenoe  at  the  time  he  makes  the  entry. 
It  will  make  qo  diflferenoe  thoag^h  he  received  other  sums  for  his  master  the  as  me  dtj^ 
and  in  paying  those  and  the  smaller  sum  to  his  master  together*  he  might  give  his 
master  every  piece  of  money  or  note  Im  received  at  the  time  lie  made  the  false  entry. 
B.  C.  2  Stark.  N.  F.  C.  67. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayley,  at  the  summer  assizes  for  the  county  of  Lancaster, 
in  the  year  1821^  of  embezzling  six  one  pound  notes,  received 
by  him  as  clerk  to  Messrs.  Hollingshead  &  Co. 

[  *464  ]  *It  appeared  in  evidence,  that  on  the  10th  of 
November,  1820,  the  prisoner  received  from  one  Mrs.  Web- 
ster, for  and  on  account  of  Messrs.  Hollingshead  &i  Co.,  18/. 
in  one  pound  notes;  the  prisoner  immediately  entered  in  the 
books  of  Messrs.  Hollingshead  &  Go.  as  the  amount  received, 
12/.  only;  and  he  accounted  to  them  only  for  12/. 

In  the  course  of  the  same  day  he  received  for  them  other 
sums  amounting  to  104/.  2«.  Od.;  and  in  the  evening  of  that 
day  he  paid  to  Messrs.  HoHingshead  6i  Go.  the  116/.  25.  Od. 

It  was  urged  on  the  part  of  the  prisoner,  that  the  money 
ho  BO  paid  might  have  included  every  one  of  the  notes  hie 
receivM  from  Mrs.  Webster;  and  if  so,  that  he  could  not  be 
considered  as  having  embezzled  any  of  those  notes. 
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The  learned  judge  was  of  opinion,  that  although  every  one 
of  those  notes  certainly  might  have  been  included  in  what 
ho  so  paid,  yet,  that  as  he  paid  the  116/.  Us.  Od.^  as  and  for 
the  12/.  received  of  Mrs.  Webster,  and  the  104/.  25.  Od.  re- 
ceived of  other  persons,  he  ought  to  be  considered  as  embez- 
zling six  of  Mrs.  Webster's  notes;  and  that  it  was  not  losa 
an  embezzlement  thereof  because  he  paid  them  over  to 
Messrs.  Hollingshead  &  Co.,  if  be  paid  them  over  as  and  for 
money  receiv^  from  other  persons.  The  jury  under  this 
direction  from  the  learned  judge,  found  the  prisoner  guilty; 
but  Starkie  appearing  to  doubt  the  propriety  of  the  learned 
jiidge's  direction,  and  some  of  the  judges  thinking  the  point 
deserved  consideration,  the  case  was  stated  for  the  opinion  off 
thejtidges. 

The  learned  judge  also  added  to  the  case  the  following 
4|Uestion:— 

Suppose,  instead  of  paying  the  six  notes  over  to  Messrs^ 
Hollingshead  ds  Co.,  as  and  for  money  received  from  other 
customers,  he  had  paid  it  to  them  for  a  debt  bo  owed  themi^ 
would  It  not  have  been  an  cmbezzlenient? 
.  In  Michaelmas  term,  1821,  eleven  of  the  judges  (Best  J. 
being  absent^,  met  and  considered  this  case.  Nine  of  the 
'  dgea,  viz.  Richardson  J.,  Garrow  B.,  Burrongh  J.,  Holroyd 

^  Bayley  J.,  Graham  B.,  Richanis  C.  B.«  and  Dallas  C.  J., 
held  the  conviction  right;  being  of  opinion  that  from  tlie  time 
of  making  the  false  entrv  it  was  an  embei(zlement.  Wood 
B.  doubted  whether  it  could  be  considered  as  an  embezzlement; 
Abbott  L.  C.  J.t  thought  that  point  should  ^bave  [  *495  ], 
been  left  to  the  jury,  and  was  of  opinion  that  the  coavictioa 
was  wn^g.  (a) 
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Rex  V.  John  Reynolds,  alias  John  DieL 

IndictmoDt  on  52  O,  3.  e.  143.  for  diooUog  at  a  tesiel  of  the  coiCoiiw,  and  abo  at  ao 

cer  of  the  aftme  on  the  high  seas:  Held,  that  to  constitute  the  offence  under  this  statoto* 
'  the  shooting  must  be  maliciooa.    If  a  custon-hoiiBe  vesael  chase  a  mnuggler  and  fir» 
.  into  her  without  hoisting  snch  a  pendast  and  enaigii  as  the  56  0. 3.  «<.  3.  c.104. «.  8.  le* 
quires,  returning  the  fire  will  not  be  malicious. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
llolroyd,  at  the  summer  assizes  for  the  county  of  Northum- 
berland, in  the  year  1821,  on  an  indictment  founded  upon  the 
statute  52  6.  3.  c.  143*  s.  II  (b)  charging  him  by  different 
counts  of  the  indictment,  witti  feloniousty  and  maliciously 
shooting  at,  and  upon  a  vessel  then  being  in  the  service  of 
the  customs,  called  the  Swallow,  upon  the  high  seas,  and 
within  one  hundred  leagues  of  the  coast  of  Great  Britain;  and 
also  within  the  same  limits,  feloniously  and  maliciously,  shoot- 
ing at,  maiming  and  dangerously  wounding  Thomas  Thomp- 
son, an  officer  of  the  customs,  and  describing  him  as  acting 
in  the  due  execution  of  his  duty  as  such  officer,  in  such  man- 
ner as  to  bring  him  within  the  description  and  protection  of 
the  eleventh  section  of  the  abote  statute;  with  a  like  charge 
as  to  maliciously  shooting  at,  maiming,  and  dangerously 
wounding  George-'^sterby,  aiding  and  assisting  WiDiam 
Pierce  Stanley,  an  officer  of  the  customs,  when  acting  in  the 
duo  execution  of  his  duty,  under  an  act  for  the  prevention  of 
smuggling.  There  were  also  counts  charging  the  prisoner 
with  aiding,  die.  in  committing  the  like  offences. 
[  •466  ]  *It  appeared  in  qyidence,  that  the  prisoner  who 
was  an  Englishman,  was  one  of  the  English  crew  of  a  large 
English  smuggling  vessel,  armed  with  cannon,  muskets  and 
other  offensive  weapons,  at  the  time  of  her  engagement,  on 

(5)  Whieh  enacts,  (amonr  other  thinn,)  That  if  any  person  thall  malieiooslj  abooC  at 
or  upon  any  vessel,  &c.,  behmglng  to  His  Majeaty^s  navy,  or  in  the  serrioe  of  the  eostoaBa, 
4te.  on  the  high  aeaa  within  one  hundred  learaea  of  the  coast  of  Great  Britain  or  Irelaiid» 
or  if  any  peraon  ahall,  either  on  abore  or  on  ue  water  within  tlie  fimits  last  aiureBaid,  nm- 
Beioualy  anoot  at,  maim,  or  dangeronaly  wound  any  officer,  &^  of  the  euatoros,  &e.  or 
any  other  peraon  or  persona  aiding  or  assisting  any  auch  officer  when  acting  in  the  doe 
ejmcntion  of  hie  doty  under  any  of  the  forms,  «c.  of  any  act  relating  to  the  rerenosa  of 
euatoma,  &c.  of  Great  Britain,  or  of  any  act  for  the  prevention  of  amuggling,  eveiT  per- 
■oo  ao  ofiending,  and  every  peraon  aiding,  abetting  or  aaaiating  therein  ahall,  temg  tliereQf 
eonneled,  be  MQudgad  feMw  witlioitt  benefit  of  ewgy. 
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the  2llih  of  Fehnoiry^  ISSI^  on  the  high  seas,  widiin  the 
limits  mentioned  in  the  indictment,  with  a  vessel  called  the 
-Swallow,  then  in  the  service  of  the  customs. 

In  the  course  of  that  engagement  it  was,  that  the  shooting 
at,  maiming  and  dangerously  wounding,  the  above  named 
Thomas  Thompson  and  George  Easterby  (who  were  on 
board  the  Swallow,  and  part  of  her  crew,  and  answered  the 
characters  and  descriptions  given  of  them  in  the  indictment,) 
by  the  guns  of  the  smuggling  vessel  took  place. 

The  GonOict  was  attended  with  the  following  circumstances. 
The  smuggling  vessel  being  a  vessel,  liable  to  seizure  and 
examination,  as  mentioned  in  the  eighth  section  (a)  of  the 
statute  56  6.  3.  s.  2.  c.  104.  did  not  bring  to  on  being  chased 
by  the  Swallow,  a  vessel  employed  in  the  prevention  of  smug- 
*gling,  under  the  authority  of  the  Coiqmissioners  of  Customs 
then  having  a  pendant  and  ensign  hoisted  of  the  following 
description. 

The  ensign  was  proved  to  be  a  red  ensign,  with  a  regal 
crown  in  a  red  field,  and  the  pendant  of  the  same  description 
No  further  or  more  particular  evidence  was  given  of  their 
description,  but  the  commander  of  the  vessel  proved  that 
they  were  colors,  that  under  his  duty  as  an  officer  be  had  been 
directed  to  hoist.  In  the  chase,  the  pendant  and  ensign  being 
so  hoisted,  and  the  smuggling  vessel  being  liable  to  seizure 
and  examination  as  aforesaid,  *and  not  bringing  to,  [  *467  ] 
but  altering  her  course  and  sailing  away,  the  person  having 
the  charge  and  command  of  the  Swallow,  (nrst  causing  a 
fun  to  be  fired  as  a  signal,  and  the  smuggling  vessel  still  not 
bringing  to,)  fired  a  shot  at  her;  but  it  fell  short  of  the  smug- 
gling vessel,  which  then  fired  a  shot  in  return;  and  in  the 
result,  after  a  severe  conflict,  in  which  the  prisoner  as  well 
as  the  above  named  Thomas  Thompson  and  George  Easter- 


(«)  Which  enaotl^  That  in  case  any  ahip  or  ^wwl  liable  to  aeiraro  or  ezaminatian  hf 
this  or  any  other  act  of  parliament  in  force,  shall  not  brin|r  to  on  bein|r  required  ao  to  do» 
or  beings  chased  by  any  ship  or  veaael  in  Hia  Majeaty^a  navy,  havinjjr  the  proper  pendant 
and  enaiKn  of  His  Majealy*B  ships  hoisted,  or  by  any  ship  or  veaael  employed  an  the  pre. 
vention  of  smn^glingr  onder  the  aothority  of  the  Lords  Commissioners  of  the  Customs  or 
Excise,  having  a  pendant  or  ensif^n  hoisted  of  soch  description  as  His  Majesty,  by  any 
order  in  council,  or  by  his  royal  proelanMticin  under  the  freataoal  of  the  united  kn^omof 
Great  Britain  and  Ireland,  shall  from  time  to  time  on  that  behalf  order  and  direct,  it  ahall 
and  may  be  lawful  for  the  captain,  &c.  hdvingr  the  charge  or  command  of  such  ship  or 
vessel  in  his  majesty's  navy,  er  employed  as  aforesaid  (6rst  causing  a  run  to  be  fired  aa  u 
signal),  to  aboot  at  or  into  such  ship  or  vessel  so  liable  as  aforesaid,  and  soch  captain,  &c. 
and  every  person  acting  in  hb  aid  and  aaaistanoe,  or  by  hia  dhvction,  are  indemnified  and 
discharged  from  any  peoaltiea  oc  aolioni  fur  damagea  ior  so  doing. 
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t>j,  weK  daogeroosly  wounded,  the  smuggling  vesset  was 
captured. 

The  eighth  section  of  the  above  fitatute  of  ^6  G.  3.  re- 
quires the  pendant  and  ensign  that  are  to  be  hoisted  (in  or- 
der to  make  it  lawful  to  shoot  at  a  vessel  liable  to  seizure 
or  examination  as  aforesaid,  for  not  bringing  to,  after  a 
gun  has  been  fired  as  a  signal^,  to  bo  of  sUdi  description 
fis  His  Majesty  by  any  order  in  council,  or  by  bis  Royal 
Proclamation,  under  the  great  seal  of  the  united  kingdom  of 
.Great  Britain  and  Ireland,  should  from  time  to  time,  in  that 
behalf  order  and  direct. 

No  proof  was  given  at  the  trial  of  any  such  order  in  coua«- 
cil,  or  royal  proclamation  liaving  issued. 

The  learned  judge  stated  (in  the  case  submitted  to  the 
judges)  that  on  inquiry,  since  the  trial,  he  could  not  karot 
that  any  such  royal  proclamation  as  the  statute  requires  had 
been  issued;  but  he  found  that  an  order  of  His  Majesty  ia 
council  was<made  on  the  1st  of  February  1817,  and  oublished 
in  the  London  Gazette  of  the  8th  of  February  following, 
directing  and  appointing,  that  the  pendant  and  ensign  to  be 
hoisted  should  be  such  as  not  only  to  answer  the  descriptioa 
above  proved,  but  should  contain  also  other  particulars  not 
proved. 

The  proof,  therefore,  of  the  pendant  and  ensign  used  in  the 
present  case,  did  not  extend  to  all  the  particulars  of  the 
pendant  and  ensign  required  by  the  above  order  in  council, 
even  supposing  that  the  court  could  take  judicial  notice  of 
this  order  in  council,  by  the  publication  thereof  in  the  ga- 
zette, without  either  tlie  proof  or  production  of  the  order,  or 
of  the  gazette. 

The  question  for  the  opinion  of  the  judges,  arising  upon 
the  want  of  such  evidence,  was  as  to  the  legal  effect  of  the 
fact  of  the  Swallow,  firing  first  at  the  smuggling  vessel;  whe- 
ther the  subsequent  shooting,  by  the  smuggling  vessel  at  the 
Swallow,  and  her  crew  was  a  malicious  shooting,  so  as  to 
constitute  it  a  capital  felony,  within  the  above  statute  of  the 
52  6.3. 

Judgment  was  respited  until  the  next  assizes. 

[  *468  ]  *ln  Michaelmas  term,  1821,  eleven  of  the  judges 
met  (Best  J.,  being  absent),  and  considered  this  case.  The 
judges  were  unanimously  of  opinion,  that,  as  the  custom- 
house vessel  had  not  complied,  with  what  was  required  by 
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the  statute  to  make  the  shooting  legal,  the  gmagglers'  Tesael 
firing  in  the  way  stated  in  the  case,  could  not,  in  point  of 
law,  be  considered  malicious.  They  recommeiided  that  a 
pardon  should  be  applied  for. 


Rex  V.  John  Watson. 

An  indictment  on  56  O,  3.  e.  97.  t .  S.  (a)  shoaM  let  Ibrth  the  eflTect  tnd  floMance  of  the 
ibrmer  conviction;  m  likowiao  shooM  tlie  cerUftcaCe  of  the  ibrnier  conf  iction.  The  in. 
dictment  or  tho  certificatv  noder  thix  lectiun  of  the  statute,  etating  the  former  conviction 
to  have  been  for  felony  only,  ie  insufficient. 

THE  prisoner  was  tried  and  eonvicted  before  Mr.  Justice 
Bayley,  at  the  summer  assizes  for  tho  county  of  Durham,  in 
the  year  1S21,  for  being  at  large  after  sentence  of  transport 
tation  for  seven  years. 

The  indictment  was  as  foHows: — ^^  The  jurors,  &c  present, 
that  at  the  Christmas  general  quarter  sessions  of  the  peace 
of  *ourlate  lord  the  king,  holden  by  adjournment  at  [  *469  ] 
Doncaster,  in  and  for  the  West  Riding  of  the  county  of  York« 
on  tlie  17th  January,  56  G.  3.  before  W.  W.,  R  C,  H.  P., 
&c.  and  others  their  fellows,  justices  of  our  said  lord  the  King, 
assigned  to  keep  the  peace  of  our  said  lord  the  king,  in  the 
said  Riding,  and  also  to  hear  and  determine  divers  felonies, 
di^c.  committed  within  the  Riding  aforesaid;  John  Watson  of 
Wakefield,  in  the  West  Riding  of  the  county  of  York,  waa 
indicted  for  a  felony  by  him  committed  within  the  said  Rid* 
ing;  and  that  he  was  found  guilty  of  the  said  felony  by  the 
verdict  of  his  country,  and  was  thereupon  sentenced  to  be 

(a)  Which  enacts,  Thot  if  any  offender  who  shall  be  transported,  either  for  life  or  any 
nainber  uf  years,  shall  be  sftcrwards  at  Urge  within  any  part  of  tho  nnited  kingdom  of 
Great  Britain  and  Ireland,  without  some  lawrfol  caose,  berore  tlie  expiration  of  the  term 
for  which  such  offender  shall  huve  been  transported,  any  sooh  offender  being  at  large;, 
being'  thereof  lawfallv  convicted,  shall  suffer  death,  as  in  oases  of  ielonv,  without  benefit  of 
dergy;  and  aach  offender  mny  be  tried  either  before  the  jostioes  of  aasite,  dte.  for  the 
county,  &.C.  where  he  was  apprehended,  or  from  whence  be  was  ordered  to  be  transported, 
and  the  clerk  of  assiie,  clerk  of  peace,  or  other  officer  or  olerk  of  the  eoart  having  the  cus- 
tody of  the  reoords  where  snch  order  of  transportation  shall  be  made,  shall,  at  the  request 
ef  the  proseoator,  or  any  other  person  on  His  Majesty's  behalf,  make  out  and  give  a  oer- 
iificate  in  writing  signed  by  him,  oontaining  the  effect  and  substance  only  (omitting  the 
formal  pqrt)  of  evrry  indictment  and  conviction  ef  suOh  offender,  and  of  the  order  of  hie 
transportation,  to  the  ja«tipee  of  aHsiie,  dltc  where  each  offender  shall  be  indicted,  whieh 
certific  (te  shall  be  soffieient  proof  of  tlie  oonvicrtioo  and  order  for  the  trapsportitien  of  audi 
offender. 
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transported  into  foreign  parts  beyond  the  seas,  for  the  term 
of  seven  years,  to  such  place  as  His  Majesty  in  his  privy 
council  should  order  and  direct;  and  that  it  was  ordereid  by 
the  said  court,  that  the  said  John  Watson  should  be  trans- 
ported accordingly,  and  that  he  should  be  committed  to  His 
Majesty^s  gaol,  the  castle  of  York,  there  to  be  confined  in 
safe  custody  until  the  time  of  his  said  transportation;  and 
the  jurors,  drc.  further  present,  that  the  said  John  Watson, 
otherwise  called  John  Nay  lor,  afterward,  to  wit,  on  the  Ist 
of  November,  1  G.  4.  with  force  and  arms,  feloniously  was 
at  large  without  lawful  cause,  within  that  part  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  called  Great  Britain; 
to  wit,  at,  &c.,  before  the  expiration  of  said  term  for  which 
he  the  said  John  Watson,  otherwise  called  John  Nay  lor,  was 
so  ordered  to  be  transported  as  aforesaid,  against  the  statute, 
&c.,  and  against  the  peace,  &c. 

The  above  indictment  states,  that  the  prisoner  had  been 
convicted  of  felony,  without  stating  the  nature  of  that  felamy. 

The  certificate  of  that  conviction  which  was  given  in  evi* 
dence  stated  only  that  the  prisoner  had  been  convicted  cf 
feiontf. 

The  learned  judge,  upon  the  authority  of  Rex  i;.  Sutclifie 
(a),  thought  that  the  indictment  and  certificate  ought  to  have 
stated  the  nature  of  the  felony;  but  saved  the  point  for  the 
consideration  of  the  judges* 

[  *470  ]  *The  case  of  Rex  v.  Sutcliffe  was  founded  on  6  (?• 
1«  c.  23.  8.  7,  which  requires  the  officer  to  certify  a  transcript 
briefly  and  in  few  woids,  containing  the  effect  and  tenor  of 
the  indictment  and  conviction;  and  also  on  the  24  G.  3.  c.  56. 
«.  5.,  which  requires  a  certificate  containing  the  effect  and 
substance  only,  omitting  the  formal  part  of  the  indictment  and 
conviction.  The  56  G.  3.  c.  27.  a^  8.  requires  the  same  cer* 
tificate  as  24  G.  3.;  i.  e.  the  effect  and  substance  only,  omit- 
ting the  format  part. 

In  Michaelmas  term  1821,  the  judges  met,  and  considered 
this  case.  They  were  of  opinion  that  point  was  decided  by 
Rex  V.  Sutcliffe,  and  the  prisoner  was  remitted  to  his  former 
sentence. 

(a)  East  T.  1788.  The  indictment  in  this  case  charged  thepriioner  with  beingf  at  large 
after  sentence  of  transportation  for  scTen  years;  and  then  staled  that  the  prisoner  was  con. 
victod  of  grand  larceny  within  the  benefit  of  clergy,  wiihoat  setting  out  the  effect  and  sob- 
stance  of  each  former  conviction.  The  certificate  was  in  the  same  form;  and  on  ease  re- 
served the  jadgos  held  botJi  iosofficient.    MS.  C^  0.  R. 
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Bex  V.  Nowell  Wilkinson,  and  Joseph  Marsden. 

Larceny.  If  a  man  ilea]  hia  own  fooda,  firom  hia  own  bailee,  though  be  haa  no  intont  to 
charge  the  bailee,  but  his  intent  la  to  dcfraad  the  king,  yet,  if  the  bailee  had  an  intereat 
in  the  poaaeaaion,  and  ooald  bave  withheld  it  from  tne  owner,  the  taking  ia  a  larceny, 

THE  prisoners  were  tried  before  Mr.  Justice  Park  (present 
Lord  Chief  Justice  Abbott)  at  the  Old  Bailey  sessions  Octo^ 
ber  1821,  on  an  indictment  for  stealing  six  thousand  six  hun- 
dred and  ninety-six  pounds  of  weight  of  nux  Yomica,  value 
thirty  pounds,  the  property  of  James  Marsh,  Henry  Coombe, 
and  John  Young  in  a  certain  boat  belonging  to  them  in  the 
port  of  London,  being  a  port  of  entry  and  discharge. 

It  appeared  in  evidence,  that  the  prosecutors  were  lighter- 
men and  agents,  and  were  employed  by  a  Mr.  Cooper,  a'  mer- 
chant, who  delivered  them  warrants  properly  filled  up,  to 
enable  them  to  pass  the  nux  vomica  through  the  custom  house, 
for  exportation  to  Amsterdam.  The  quantity  was  thirty  bales 
of  nux  vomica,  consisting  of  seven  hundred  and  fifty  bags. 

For  exportation  this  conmiodity  paid  no  duty,  but  for  home 
consumption  there  was  a  duty  of  two  shillings  and  sixpence  on 
the  pound  weight,  though  the  article  itself  was  not  worth 
above  one  penny  per  pound. 

Messrs.  Marsh  &  Co.  entered  the  bales  for  a  vessel  about  to 
sail  to  Amsterdam,  called  the  York  Merchant,  then  lying  in 
the  London  dock;  and  having  done  what  was  necessary  de- 
livered *back  the  cockett  bill  and  warrants  to  Cooper,  [  ^'iTl  ] 
considering  him,  as  the  owner,  and  Marsh  6i  Co.  gave  a  bond 
to  government  with  Cooper,  under  a  penalty,  to  export  these 
go<^8.  Marsh  &  Co.  were  to  be  paid  for  lighterage  and  for 
their  services. 

Afler  this.  Marsh  &  Co.  empk>yed  the  prisoner  Wilkinson 
as  their  servant,  who  was  a  lighterman,  (and  who  had  origi- 
nally introduced  Cooper  to  them«  to  do  what  was  necessary 
respecting  the  nux  vomica,)  to  convey  the  goods  from  Bon 
Creek,  where  they  were,  to  the  New  York  Merchant  at  the 
London  docks,  and  lent  their  boat  with  the  name  ^  Marsh  dc 
Co."  upon  it,  to  enable  him  so  to  do. 
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The  priflODer  Wilkinsoa  accordingly  went  and  got  the  nnz 
vomica,  bjr  an  order  comnianding  the  person  who  had  the 
possession  of  it  to  deliver  it  to  Mr.  John  Cooper.  The  bales 
were  marked  G.  4  to  33. 

When  Wilkinson  received  the  cargoi^  instead  of  taking 
it  to  the  York  Merchant,  he,  one  William  Marsden,  and 
the  other  prisoner  Joseph  Marsden,  took  the  boat  to  a 
Mr.  Brown^s  a  wharfinger,  at  Lea  Cut  in  the  county  of 
Middlesex,  and  there  unloaded  it  into  a  warehouse,  which 
William  Marsden  had  hired  three  weeks  before,  and  which 
they  had  used  once  before.  The  two  prisoners  and  William 
Marsden  were  there  employed  a  long  time  in  unpacking  the 
bales,  taking  out  the  nux  vomica,  repacking  it  in  smaller 
sacks,  and  sending  it  by  a  waggon  to  London,  and  refilling 
the  marked  bales  with  cinders  and  other  rubbish,  which  tb^ 
found  on  the  wharf. 

The  prisoner  Wilkinson  then  put  the  bales  of  cinders,  &c. 
en  board  the  boat,  took  them  to  the  New  York  Merchant, 
hailed  the  vessel,  and  said  he  had  thirty  bales  of  nux  vomica, 
which  were  put  on  board,  and  remained  so  for  two  or  three 
days,  when  the  searcher  of  the  customs  discovered  the  fraud. 

Marsh  &c  Co.  admitted  tliat  they  had  not  been  called  on  (or 
any  duties,  nor  sued  upon  the  bond  though  the  tond  remained 
vncancelied. 

The  defence  was,  and  which  Cooper  was  called  to  prove, 
that  the  goods  were  not  his  (Cooper's),  but  that  he  had«  at 
William  Marsden's  desire,  lent  his  name  to  pass  the  entry; 
and  that  he  had  done  so,  but  did  not  know  why,  that  he  did 
not  know  it  was  a  smuggling  transaction,  or  that  the  object 
was  to  cheat  government  of  the  importation  duties. 

[  *473  ]  *ir  these  were  to  be  considered  as  the  goods  of 
Cooper,  then  it  slionld  seem  a  febny  was  committed  upon 
them  by  Wilkinson  and  the  two  Marsdens,  by  taking  them  in 
the  manner  described  out  of  the  hands  of  Marsh  6c  Co., 
without  their  knowledge  or  consent,  who,  as  lightermen  or 
carriers,  had  a  special  property  in  them,  and  who  wc*re  also 
Kahle  to  government,  to  see  the  due  exportation  of  them. 

Even  iif  they  were  the  goods  of  William  Marsden,  who 
superintended  the  shifting  of  them  from  the  bales  to  the 
sacks,  the  question  for  the  judges  to  consider  was,  whether 
this  can  be  done  by  an  owner  against  a  special  bailee,  who 


has  made  bimself  responsible  that  a  given  thing  shall  be 
done  with  the  goods,  and  which  the  owner,  without  the 
knowledge  or  consent  of  such  bailee,  had  by  a  previous  aot 
entirely  prevented. 

The  learned  Judge  told  the  jury  that  he  would  reserve  this 
point  for  the  opinion  of  the  judges;  but  desired  them  to  say, 
whether  ihey  thought  the  general  property  in  the  goods  was 
in  Cooper  or  William  Marsden, 

The  jury  found  the  prisoners  guilty,  and  that  the  property 
was  Wittiaoi  Marsden^s. 

In  Michaelmas  term  1821,  eleven  of  the  judges  (Best  h 
being  absent)  met,  and  considered  this  case.  Four  of  the 
radges,  viz^  Richardson  J.,  Burrough  J.,  Wood  B.,  Graham 
R,  doubted  whether  this  was  larceny,  because  there  was  no 
intent  to  cheat  Marsh  4s  Co*,  or  to  charge  them,  but  the 
intent  was  to  cheat  the  Crown.  Seven  of  the  judges,  via. 
Garrow  B.,  Holroyd  J.,  Park  J.,  Bayley  J.,  Richards  C.  B., 
Dallas  C.  J.,  Abbott  L.  C  J.  held  it  a  larceny,  because  Marsh 
&  Co.  had  a  right  to  the  possession  until  the  goods  reached 
the  shi{^  they  had  also  an  interest  in  that  possession,  and  the 
intent  to  deprive  them  of  their  possession  wrongfully  and 
against  their  will,  was  a  felonious  intent  as  agamst  them, 
because  it  exposed  them  to  a  suit  upon  the  bond.  In  the 
the  opinion  of  part  of  the  seven  judges,  this  would  have  been 
larceny,  although  there  had  been  no  felonious  intent  against 
Marsh  4e  Co.,  but  only  an  intention  to  defraud  the  Crown,  (a) 


*Rex  r.  Manasseh  Goldstein.       [  *473  ]| 

il  iV.  9.  e;  138.  a  1.  Forfery  of  a  Pronhn  ttmnry  iHila.  Hie  iioCa  in  qveaCio*  Md^ 
in  a  ibreigii  iaiigiia(e,  and  (he  indictraeot  not  containinf  anj  Eagiiah  tranalaUoa  of  il» 
jodgmeDt  waa  arroated.    S.  C.  3  Brad*  6l  Buigh«  901« 

THE  prisoner  was  tried  before  Mr.  Justice  Richardson, 
at  the  Old  Bailey  September  sessions,  in  the  year  1821,  upon 

(a)  Vide  Foat  1S4 

GO 
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an  indictment  frambd  on  the  43  G.  3.  c.  139,  s.  1.  (a)  for 
falsely  making,  forging,  and  counterfeiting,  and  causing,  and 
procuring  to  be  falsely  made,  forged,  and  counterfeited,  a 
certain  promissory  note  for  the  payment  of  money  purport- 
ing to  be  the  promissory  note  for  the  payment  of  money  of 
a  certain  foreign  prince,  that  is  to  ^ay,  Frederick  Wiltianr, 
[  *474  ]  king  of  a  certain  foreign  country  called  Prussia,  •with 
intent  to  deceive  and  defraud  the  said  Frederick  Williaan 
against  the  form  of  the  statute,  &C. 

In  other  counts  the  instrument  was  stated  to  be  a  certaiir 
promissory  note  for  the  payment  of  money,  purporting  to  be 
the  promissory  note  for  the  payment  of  money  of  A]ten« 
stein,  known  by  the  name  and  description  of  Baron  D'AIten* 
Btein,  he  the  said  Altcnstein  being  a  minister  intrusted 
by,  and  in  the  service  of  the  said  Frederick  William,  so 
being  such  foreign  prince  as  aforesaid,  with  intent  to  deceive 
and  defraud  the  said  Frederick  William,  6ic. 

In  other  counts  tlie  said  Altenstein  was  stated  to  be 
<^  a  person  resident  in  a  certain  foreign  country  called  Prus* 
sia.'^  And  in  other  counts  the  intent  charged  was  to  de^ 
ceive  and  defraud  the  said  Altenstein. 
.  In  another  set  of  counts  the  instru  i^iont  was  stated  to  be 
^^  an  undertaking  for  the  payment  of  money ,'^  and  in  another 
set  "  an  order  for  the  payment  of  money.'' 

(a)  Thii  statute  enacts,  That  if  any  pcreon  shall,  within  any  part  of  the  united  kiof. 
dom  of  Great  Britain  and  Ireland,  falsely  make,  forge,  or  counterfeit,  or  cause  or  procure 
to  be  fulpcly  made,  forgfcd,  or  coanterfeitcd,  or  knowingly  aid  or  assist  in  the  ftlse  ouk* 
ing,  forging,  or  connterfeiling  any  bill  of  exchange,  or  an?  promissory  note,  imdertakiii^, 
or  order  for  the  payment  of  money,  purporting  to  be  the  bill  of  exchange,  promissory  note, 
undertaking,  or  order  for  payment  of  money  of  any  foreign  prince,  state  or  ooontry  what- 
soever, or  of  any  minister  or  officer  entrusted  by  or  employed  in  the  service  of  any  foreign 
prince,  state,  or  country,  or  of  any  pernon  or  company  of  persons  resident  in  any  ibreign  state 
or  country,  or  of  any  body  corporate  or  politic  and  body  in  the  oatare  of  a  biidy  corporate 
and  politic,  created  or  constituted  by  any  foreign  prince  or  state,  with  intent  to  deceive  or 
defraud  His  Majesty,  his  heirs  and  successors,  or  any  such  foreign  prince,  stite,  or  country, 
or  with  intent  to  deceive  or  defraud  any  person  or  company  of  persons  whomsoever,  or 
any  body  corporate  or  politic,  or  body  in  tlie  nature  of  a  body  corporate  or  politic  whatso- 
ever, whether  the  same  be  respectively  resident,  carrying  on  business,  constituted,  or  being 
in  any  part  of  the  united  kingdom^  or  in  any  Ibreign  state  or  country,  and  whether  soch 
bill  of  exchange,  promissory  note,  or  order,  be  in  the  English  language,  or  in  any  foreign 
language  or  languages,  or  partly  in  one  and  partly  in  the  otlier;  or  if  any  person  shall, 
within  any  part  of  the  said  united  kingdom,  tender  in  payment,  or  in  exchange,  or  other- 
wr80,  utter  or  publish  as  true  any  such  fiilsc,  forged,  or  counterfeited  bill  of  exchange,  pro- 
missory note,  undertaking,  or  order,  knowing  the  same  to  be  false,  forged,  or  coantefeited, 
with  intent  to  deceive  or  defraud  Uis  Majesty,  his  heira  and  successorp,  or  any  fbreign 
prince,  stato,  or  country,  or  any  person  or  company  of  persons,  or  any  body  oorporate*and 
politic,  or  body  in  the  nature  of  a  body  politic  and  corporate,  as  aforesaid,  then  every  per- 
son  so  offending  shall  be  deemed  and  taken  to  be  guilty  of  felony;  and  being  thereof  Uw- 
fuily  convicted,  shall  be  transported  for  any  term  of  years  not  exceeding  fourteen  years. 
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The  instrument  was  set  out  on  the  record;  and,  in  one  set 
of  counts,  was  stated  to  be  in  the  German  language;  in  ano^ 
ther  set,  to  be  partly  German  and  partly  French;  and  in  a 
third  set,  the  particular  language  was  not  averred.  No 
count  contained  any  English  translation. 

It  was  proved  at  the  trial,  that  these  instruments  were 
notes  (or  receipts)  issued  by  the  Prussian  treasury,  signed 
(in  /ac  simile)  by  Baron  D^Altenstein,  the  Prussian  minister 
of  finance;  that  they  were  not  only  received  by  the  Prussian 
government  in  payment  of  all  duties  and  taxes,  but  that  any 
holder  might,  and  often  did,  receive  payment  for  them  in 
cash,  on  presenting  them  at  the  treasury  offices  established 
at  Berlin,  Konigsberg,  and  Breslaw,  and  that  they  passed  as 
current  money  for  all  purposes  throughout  the  Prussian  do* 
minions. 

This  instrument,  being  translated  by  a  witness,  appeared 
to  be,  in  English,  as  follows: — 

•On  the  front  side.  [  *475  ] 


No. 


Treasury  Note  (a)  of  one  Dollar  in 
currency  according  to  the  standard  of  1764,  valid 
in  all  payments  in  full. 

Altbnstein. 


On  the  reverse  side. 


Treasury  Note,  (b) 

F.  R. 
W. 

Jiii[OQ  ano 


Office  of  Realization  (c)  at  Konigsberg. 


(n)  Or  receipt,  the  German  word  '*$ehHn^  si^ifjrinijr  either  **  note**  or  **  receipt* 
(6)  Or  receipt, 
(e)  Or  payment 
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The  last  words,  which  in  the  original  were  ^  Realisatknu 
Comptoir  zu  Konigsherg^  were  printed  in  red  ink,  and  in  the 
French  character;  but  the  witness  said  that  the  phrase  ^Rt* 
aUmtions  Comptoir^*  was  adopted  into  the  German  Ian* 
guage.  (d) 

The  same  witness,  on  cross-examination,  stated,  that  in 
German  he  should  call  an  undertaking  to  pay  monej,  or  pro- 
missory note,  ^^  schuld-scheiTi*^  which  jiteraily  means  ^  receipt 
for  a  debt,*^  and  that  the  word  ^^  9cheinV  alone  does  not  import 
a  promise  to  pay. 

[  *476  ]  •It  was  clearly  proved,  that  the  prisoner,  who  was 
a  German  Jew  residing  at  Shadwell,  having  a  correspondence 
with  some  persons  in  Prussia,  and  having  in  his  possession  a 
genuine  note,  had  caused  plates  to  be  engraven,  and  many 
thousands  of  false  notes  to  be  struck  off,  in  the  city  of  Loo* 
don. 

The  evidence  being  closed,  the  counsel  for  the  prisoner  ob- 
jected that  the  instrument  stated  in  the  indictment  was  not, 
nor  did  it  purport  to  be  a  promissory  note,  or  an  undertaking 
to  pay  money,  or  an  order  to  pay  money;  and  that  it  contained 
no  words  of  promise,  undertaking,  or  order.  He  cited  Mary 
Mitchell's  case,  Post.  119.  2  East,  P.  C.  936.  William's  case, 
1  Leach,  114.  2  East,  P.  C.  937.  Clinch's  case,  1  Leach, 
540.  2  East,  P.  C.  938.,  and  Jone's  case,  1  Leach,  53.,  2  East, 
P.  C.  941.,  which  cases  were  decided  upon  the  statute  7  €r.  2. 
c.  22.  respecting  orders  for  payment  of  money;  and  argued 
from  thence  that  an  order  for  payment  of  money  must  contain 
words  importing  a  command,  and  must  purport  to  be  signed 
by  some  person  having,  or  at  least  claiming  to  have,  authority 
to  command  such  payment.  He  also  cited  Hunter's  case,  2 
Leach,  624.,  2  East,  P.  C«  928.  and  Thompson's  case  2  Leach, 
632.,  (in  the  notes),  which  cases  were  decided  upon  the  statute 
2.  Gr.  2  c.  25.,  respecting  receipts  for  money,  to  show  that  the 
signature  of  a  name  alone«  or  the  word  settled  alone<»  could  not 
be  set  out  in  an  indictment  for  forgery  as  a  receipt  for  money, 
although  it  might  operate  as  such,  without  other  matter  con- 
nected with  it  by  proper  averments  so  as  to  show  that  the 
whole  matter  taken  together  purported  on  the  face  of  it  to 
bo  a  receipt  for  money,  (a)    He  then  cited  Reading^s  case, 

((Q  The  iMtrnment,  whioh  vii  a  lort  of  ticket  omanMnted  with  eto^rafcd  fiatterMi,  was 
attached  to  the  caae  Rubmttted  to  the  jodjereB,  and  was  in  the  German  Uof  tta^,  with  tha 
eseeptioD  of  the  words  ^Retdi§atUn9  eemjrtoi r,** 

(a)  Vide  Rex  «.  Hanrey,  anle,  887. 
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2  Leach,  590.,  2  East,  P.  C.  98L,to  show  that  John  Ring 
could  not  purport  to  be  John  King:  and  he  observed,  that  the 
effect  of  the  instrument  when  presented  for  payment  at  the 
treasurjr  at  Berlin  could  not  vary  its  purpOTt. 

The  learned  judge  overruled  the  objection,  being  of  opinion 
that  the  act  of  parliament^  made  to  prevent  the  forgery  in 
Great  Britain  of  foreign  gecuritiea,  could  not  be  understood  to 
require  that  these  securities  should  possess  the  technical  pro- 
perties required  by  our  municipal  law  of  England;  but  that 
It  was  sufficient  if  they  imported  on  the  face  of  the  whole  in« 
strument  an  Undertaking  or  order  for  the  pay-  [  *476  } 
ment  of  money,  which  he  thought  was  the  case  with  the  in- 
strument in  question.  The  learned  judge  was  also  inclined 
to  think,  considering  the  peculiar  wording  of  the  act,  that  it 
was  sufficient  if  the  mstrument  was  in  fact  an  undertaking  or 
order  for  the  payment  of  money,  and  operated  as  such,  (which 
appeared  by  the  evidence  to  be  the  case  in  this  instance),  and 
purported  to  be  issued  by  any  foreign  prince  or  his  minister; 
the  word  *^  purporting^  in  the  act  appearing  to  him  to  refer 
rather  to  the  person  by  or  on  whose  behalf  the  instrument 
was  issued  than  to  the  form  of  the  instrument  itself. 

The  jury  found  the  prisoner  guilty. 

On  tne  following  day  the  prisoner's  counsel  moved  in 
arrest  of  judgment,  oh  the  ground  that  the  false  instrument 
was  here  set  out  only  in  a  foreign  language,  and  not  trans- 
lated or  explained  by  averments  on  the  record.  He  argued 
that  the  object  of  setting  out  the  instrument  in  case  of  libef 
and  forgery  is,  that  the  court  w*hich  tries,  and  also  a  court  of 
error,  may  judge  whether  it  be  what  it  is  alleged  to  be,  and 
«?hether  it  falls  within  the  act  or  law  on  which  the  prosecu- 
tion is  founded:  which  functions  the  court  could  not  exercise 
in  the  case  of  a  foreign  instrument  not  translated  or  explained 
by  averments,  because  the  court  could  no  more  take  judicial 
notice  of  the  meaning  of  German  or  French,  than  of  Arabic 
or  Chinese;  and  he  cited  Zenobis  t;.  Axtell,  6  T.  R.  162. 
where  it  was  held  that  the  translation  of  a  foreign  libel,  with- 
out the  original,  would  not  suffice;  and  argued  that  the  con* 
verse  was  equally  true.  He  also  cited  Lyon*s  case,  2  Leach, 
597.,  2  East,  P.  C.  933.  IJoyd'a  case,  2  Leach,  608.  (in  the 
notes),  Gilchrist's  case,  3  Leach,  657,  2  East,  P.  C.  982., 
and  Reading^s  case,  2  Leach,  590.,  2  East,  P.  C.  981.,  for 
the  purpose  of  showing  that  indictments  have  been  held  in« 
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sufficient,  because  the  instrument  set  out  did  not,  in  the  opi- 
nion of  the  court,  agree  with  the  purport  ascribed  to  it,  of 
which  advantage  this  prisoner  was  deprived  by  setting  out 
the  instrument  only  in  an  unknown  language.  He  then  men- 
tioned the  statute  4  G.  2.  c.  26.  s.  1.,  which  reauires  all  in- 
dictments to  be  in  the  English  language,  as  fortifying  the 
argument  that  every  thing  material  must  be  stated  or  ex- 
plained in  that  language. 

The  learned  judge  expressed  no  opinion  upon  this  pointy 
[  *478  ]  '"'having  determined  to  submit  it,  and  also  the  objec- 
tion made  at  the  trial,  to  the  opinion  of  the  judges. 

Both  points  were  accordingly  submitted  to .  their  opinion; 
and  the  judgment  was  in  the  mean  time  respited. 

In  Hilary  term,  1822,  this  case  was  argued  (a)  by  Piatt 
for  the  prisoner  and  C.  Law  for  the  Crown,  before  ten  of 
the  judges.  Wood  B,  being  absent  from  illness,  and  Bayley 
J.  being  engaged  at  chambers;  when  eight  of  the  judges  were 
of  opinion  that  the  objection  in  arrest  of  judgment  was.good; 
and  judgment  was  accordingly  arrested. 


Rex  V.  Phoebe  Bramley. 

If  a  part  owner  of  property  stealf  it  from  the  person  in  who«e  custody  it  is,  and  who  is 

responsible  for  its  safety,  he  is  guilty  of  larceny. 

THE  prisoner  was  tried  upon  a  charge  of  burglary,  be- 
fore Mr.  Clarke,  the  King's  counsel,  at  the  Spring  assizes  for 
the  county  of  Derby,  in  the  year  1822. 

The  indictment  charged  the  prisoner  with  a  burglary  in 
the  dwelling-house  of  one  Thomas  Noon,  and  with  stealing  a 
box,  two  purses,  twenty-two  pounds  ten  shillings  in  silver, 
six  shillings  and  three  pence  in  copper,  a  promissory  note  for 
the  payment  of  ten  pounds,  and  eighteen  promissory  notes 
for  the  payment  of  one  pound  each,  the  property  of  the  said 
Thomas  Noon.  In  another  count,  the  property  was  stated 
to  belong  to  Sarah  Sisson,  Ann  Fretwell,  and  Ann  Noon. 

The  box  and  the  other  articles  (all  of  which  were  in  the 

(a)  See  the  arfoments.    3  Brod.  &  Biogh.  207. 2ia 
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box  when  taken  by  the  prisoner)  were  the  property  of  a 
Female  Friends  Society,  established  under  the  statute  33  G. 
3.  c.  54,  and  the  rules,  orders  and  regulations  of  which  had 
been  exhibited  to,  and  allowed  and  confirmed  by  the  sessions 
as  directed  by  that  statute.  The  society  held  their  meetings 
at  a  public-bouse  kept  by  Thomas  Noon,  the  person  men- 
tioned in  the  indictment;  and  the  funds  of  the  society  were 
kept  in  the  box,  which  with  the  funds  it  contained,  was 
always  deposited  in  a  bed  chamber  in  the  house  of  Thomas 
Noon,  after  the  meetings  of  *the  society  had  ended.  [  *479  ] 
It  was  directed  by  the  rules  of  the  society,  that  the  box 
should  remain  in  the  custody  of  the  landbrd  of  the  house, 
or  any  other  person  whom  the  society  should  appoint,  he 
being  responsible  for  whatever  effects  were  lodged  tnerein* 

The  persons  in  whom  the  property  was  laid  in  one  of  the 
counts  of  the  indictment,  namely,  Sarah  Sisson,  Ann  Fret- 
well,  and  Ann  Noon,  were  stewardesses  of  the  society,  ap- 
pointed according  to  its  mles.  The  box  (as  directed  ako  by 
the  rules  of  the  society)  had  three  different  locks  upon  it,  and 
each  stewardess  had  one  key.  The  stewardesses  were  (by 
the  same  rules)  to  serve  for  one  year,  and  then  to  resign 
their  keys,  cash,  and  books,  to  the  new  stewardesses* 

The  society  met  on  the  evening  of  the  night  in  which  the 
offence  was  committed,  and  the  box  with  the'  funds  in  it  was, 
after  the  meeting  broke  up,  deposited  in  the  usual  place  in 
Thomas  Noon^s  honse,  from  whence  it  was  afterwards  taken 
by  the  prisoner,  who  gained  admission  to  the  chamber  by 
means  of  a  ladder,  and  breaking  open  the  window* 

The  prisoner  had  been  for  some  time  a  member  of  the 
society.  One  of  the  rules  of  the  society  was,  that  each 
member  .should  pay  sixpence  to  the  stock  every  fourth  Mon- 
day; and  that  if  a  member  failed  to  pay  for  four  successive 
nights,  she  should  be  excluded.  The  prisoner  had  failed  to 
pay  for  four  successive  nights,  the  last  of  which  was  the 
night  the  property  was  taken:  but  no  order  for  excluding  her 
had  been  made  by  the  society. 

The  prisoner  was  convicted;  but  a  case  was  reserved  for 
the  opinion  of  the  judges  upon  the  question,  whether,  consid- 
ering the  situation  m  which  the  prisoner  stood  with  respect  to 
this  property,  the  conviction  was  proper. 

In  Easter  term,  1822,  the  judges  (ten  of  them  being  present) 
were  clear,  that  as  the  landlord  was  answerable  to  the  society 
for  the  property,  the  conviction  was  right. 
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^Bex  V.  James  Bew. 

ladictaient  fyr  rtealia^  goods  in  a  lodging  room  lot  by  oootrtet  to  tiio  priiooor  to  be 
with  Ibe  \odg\ng  tifbreaaid,  imparts  an  entire  letting  to  the  priaoner  akme,  and  it  is  aol 
■upporied  if  it  appear  that  others  have  a  concurrent  use  of  the  room  and  goods.  Qk. 
If  soeh  a  lodger  be  within  the  statute  of34r4  W,Sf  iLc,9. 

THE  prisoner  was  tried  before  Newman  Knowlys,  Es^., 
Common  Serjeant,  at  the  Old  Bailey  December  sMsions,  m 
the  year  1821,  oo  an  indictment  founded  on  3  6^4  W.  6lM^ 
e.  9j  charging  him  with  stealing  on  the  I3tb  of  November^ 
1821,  at  St.  Martin  in  the  Fields,  two  sheets  value  five  shil- 
liogs,  two  pillow-cases  value  sixpence*  one  towel  value  six* 
pence,  and  a  candlestick  value  one  shilling,  the  goods  and 
chattels  of  James  Child,  in  a  lodging^room  in  his  dwellii^* 
bouse,  then  let  by  contract  by  the  said  James  Child  to  the 
prisoner,  to  be  used  with  the  lodging  aforesaid,  against  the 
statute,  &c. 

The  evidence  was  clear  that  the  goods  mentioned  in  the 
indictment  were  stolen  by  the  prisoner,  and  were  the  goods 
to  be  used  with  the  lodging  which  the  prisoner  occupied;  but 
it  appeared  that  the  lodging-room  in  question  was  often  let 
to  more  tenants  than  one;  and  that  at  the  time  of  its  being 
let  to  the  prisoner,  it  was  occupied  by  one  other  lodger,  who 
had  been  there  for  some  months,  and  was  still  to  continue  to 
occupy  it,  of  which  the  prisoner  was  apprised  at  the  time  he 
took  the  lodging. 

Upon  this  appearing  in  evidence,  the  prisoner's .  counsel 
contended  that  the  indictment  ought  to  have  stated,  that  the 
lodging  room  and  the  goods  therein  were  let  by  contract  to 
the  prisoner,  to  be  used  jointly  with  the  other  lodger. 

The  learned  Common  Serjeant  was  of  opinion,  that  it  was 
sufficient  to  state,  that  the  goods  were  in  a  lodging-room,  let 
by  contract  to  the  [H*isoncr  to  be  used  with  the  locking,  with- 
out stating  the  particular  nature  of  the  contract,  whether  joint 
or  several,  or  for  what  term,  or  on  what  consideration;  and 
that  it  was  sufficient  to  state  the  offence  in  the  words  of  the 
statute,  to  show  that  it  was  a  larceny  under  the  special  pro- 
visions of  the  3  &  4  W.&  M.J  and  not  a  larceny  at  common 
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law;  inaBmuch  as  a  possession  of  the  goods  stolen  under  any 
contract  whatsoever  with  the  owner  of  the  goods,  was  with- 
in  the  principle  as  well  as  within  the  language  of  the  statute; 
and  that  it  was  no  more  necessary  ^o  state  the  par-  [  M81  ] 
ticular  nature  of  the  contract  in  an  indictment  on  this  8ta-> 
tute,  than  it  was  to  state  the  particular  nature  of  the 
endeavor  to  seduce  a  soldier  from  bis  duty,  in  an  indict* 
ment  on  37  G.  3.  c.  70*,  as  determined  m  Rex  v.  Fuller,  1 

B.  &  P.  180. 

The  jury  found  the  prisoner  guilty;  but  as  the  point 
appeared  to  the  learned  Common  Serjeant  to  be  new,  he 
reserved  the  objection  for  the  opinion  of  the  judges* 

In  Easter  term,  1822,  all  the  judges  met  (except  Richards 

C.  R  and  Best  J.,  who  were  absent)  and  considered  this  case. 
Abbott  L.  C*  J.,  seemed  to  think  that  the  prisoner  was  not  a 
lodger  within  the  meaning  of  the  statute  of  3  &  4  W.A^M, 
e.  9.    But  the  majority  of  the  judges,  without  giving  any 

*  express  opinion  on  that  point,  thought  that  the  indictment 
imported  that  the  lodging-room  and  goods  were  to  let  to  the 
prisoner  exclusively;  and  that  this  was  negatived  by  the 
evidence,  which  proved  that  another  was  to  have  the  concur- 
rent use  of  them.  The  judges  all  agreed  that  the  conviction 
was  wrong,  (a) 


Rex  r.  George  Falkner  and  Richard  Bond. 

A  prisoner's  confession  is  sufficient  grnmnd  fonr  a  conviction,  thoagli  there  is  no  other  proof 
of  his  having  committed  the  offence,  or  of  the  offence  having  been  at  all  committed,  if 
each  confession  was  in  consequence  of  a  charge  against  the  prisoner.  £>pecial)y  if 
there  is  evidence  that  he  had  been  desirous  to  keep  oat  of  the  way  the  person  upon 
whom  the  offence  b  supposed  tp  have  been  committed;  or  if  any  of  hit  cbropanioite  under 
the  same  charge  have  attempted  to  do  so. 

THE  prisoners  were  convicted  before  Mr,  Justice  Bayley 
at  the  Lancashire  spring  assizes  in  the  year  1822,  of  robbing 
Thomas  Halliday,  of  sixty  pennies  and  sixty  half-pence. 
Thomas  Halliday  was  called  upon  his  recognizances  but  did 
not  appear.    There  was  evidence,  that  the  prisoner  Falkner 

(a)  See  Rez  «.  Healey,  Ryan  &  Moody*s  C.C. R«,  p^  1. 
61 
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had  been  desirous  to  send  a  message  to  Halliday,  to  keep  him 
from  appearing.  The  only  other  evidence  against  the  priso- 
ners was,  that  Bond  had  confessed  the  offence  to  the  consta- 
ble who  apprehended  him;  and  that  both  the  prisoners,  on 
[  *482  ]  hearing  the  depositions  *read  over  to  them  which 
contained  the  charge,  had  admitted  that  they  were  guiky. 

The  depositions  charged  the  prisoners  with  roUiing  Halli- 
day  of  one  paper  containing  5«.  in  copper,  and  of  loose 
copper  to  the  amount  of  2$. 

The  counsel  for  the  prosecution  expressed  a  doubt,  whether 
the  confession  of  the  prisoner  alone  without  proof  aliunde 
that  Halliday  had  been  robbed  fcy  somebody,  was  sufficient 
ground  for  a  conviction,  ami  as  the  case  of  Rex  v.  Eldridge 
(a),  did  not  quite  come  up  to  this  case,  the  learned  judge 
thought  it  right  to  save  the  question  for  the  consideration  of 
the  judges. 

In  EEister  term,  1822,  the  judges  held  the  conviction 
right.  (A) 


Rex  V.  Samuel  Fry  and  William  Fry. 

An  indictment  for  stealing  lOL  in  moneyi  numbered  ii  not  sufficient    Some  of  tbe  pieees 

of  which  that  money  contieted  ihuold  be  specified. 

THE  prisoners  were  tried  before  Mr.  Justice  Richardson, 
at  the  spring  assizes  for  the  county  of  Gloucester,  in  the  year 
1822,  on  an  indictment,  for  breaking  and  entering  a  dwelling- 
house,  in  the  day-time,  and  stealing  therein  ten  pounds  in 
moneys  numbered,  and  one  pair  of  stockings,  value  four 
shillings  of  the  moneys,  goods,  and  chattels  of  Francis  Hicks. 

The  jury  acquitted  them  of  tbe  breaking  and  entering,  and 
of  steahng  the  stockings,  and  found  them  guilty  of  the  rest  of 
the  charges. 

The  counsel  for  the  prisoners  objected  to  the  description  of 
the  money  in  the  indictment,  on  the  ground  that  pounds,  which 
the  prisoners  were  charged  with  stealing,  have  no  physical 

(a)  AfUe,p,  440. 

(6)  See  Rex  v.  Eldridge,  €mt$^  440.  Rex  v.  White  and  Luiffdon,  Eaet  T.  1893,  Mil,  508, 
uid  Rex  «.  Tippit,  Eaet  T.  1883,  pet/,  509. 
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existence,  but  were  a  mere  expression  of  value  used  in 
computation. 

The  learned  judge  passed  judgment  upon  the  prisoners; 
but  afterwards  presented  the  point  for  the  consideration  of 
the  judges;  and  ho  mentioned  that  Lord  Hale  (c)  uses  ^^  40^. 
^peeuniis  numeratis^^  as  a  description  of  money ,  in  [  *483  ] 
an  indictment  for  larceny,  and  that  this  passage  is  cited  in 
a  modern  treatise  on  criminal  pleading  (a)  as  an  authority, 
that  in  an  indictment  for  stealing  the  current  coin  of  the 
realm,  so  many  guineas  or  shillings  of  the  current  coin  of  the 
realm,  in  moneys  numbered,  is  a  good  description  without 
averring  the  value. 

In  &ister  term,  1822,  the  judges  held  the  conviction 
wrong. 


Rex  V.  Samuel  Hill,  Charles  Dix,  Robert  Vince,  Robert 
Lucas,  James  Maundrell,  James  Champion,  John 
Brew^er,  Joseph  Bailey,  William  Smith  and  James 
Daniel. 

Cutting  or  destroying  part  of  a  loom^  bdd,  not  to  be  within  the  statute  33  O.  3.  c.  40. 1. 1. 
The  charge  was  of  an  intent  to  cut  and  destroy  certain  tooU  employed  in  the  woollen 
trade. 

THE  prisoners  were  tried  before  Mr.  Justice  Park,  at  the 
spring  assizes  for  the  county  of  Wilts,  in  the  year  1822, 
upon  an  indictment  charging  them  with  breaking  and  enter- 
ing certain  houses,  with  intent  to  cut  and  destroy  certain 
tools  employed  in  making  woollen  goods,  against  the  statute. 

This  indictment  was  founded  upon  the  statute  22  G.  3.  c, 
40.  s.  1.,  by  which  it  is  made  a  capital  felony  to  break  into 
any  bouse  or  shop,  or  enter  by  force  any  house  or  shop, 
with  intent  to  cut  or  destroy  "  any  serge  or  other  woollen 
goods  in  the  loom,  or  any  tools  employed  in  making  thereof; 
or  wilfully  and  maliciously  to  cut  or  destroy  any  such 
serges  or  woollen  goods  in  the  loom,  or  on  the  rack,  or  to 
burn,  cut  or  destroy,  any  rack,  on  which  any  such  serges 
or  other  woollen  goods  are  hanged  in  order  to   dry,  or 

(e)  1  Hale,  P.  C.  534. 
(a)  1  SUrk.  187. 
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'^ilfiilly  and  maliciouslj  to  break  or  destroy  any  tools  need  in 
the  making  any  such  serges  or  other  woollen  goods^  not  having 
the  consent  of  the  owner  so  to  do."  {b) 

It  was  admitted  by  the  counsel  for  the  prosecution  that 
the  thing  destroyed  was  not  a  tool,  hut  a  part  of  the  loom 
itself.  The  learned  judge  was  therefore  of  opinion,  that 
merely  destroying  part  of  the  loom  did  not  fall  within  the 
[  *484  ]  statute;  and  ^that  the  silence  of  this  section  of  the 
statute,  as  to  the  loom,  frame  or  any  part  thereof,  was  jpro^ 
babty  an  omission;  especially  as  in  the  second  section  of  the 
same  act,  where  the  sUk  trade  is  spoken  of,  though  ^^  frame 
or  loom"  is  not  mentioned;  yet  the  words  used  might  per- 
haps include  the  frame,  for  that  section  speaks  of  the  destruc- 
tion of  ^^  any  tools,  tackle  or  utensils."  And  he  obsenred, 
also,  that  in  the  third  section  of  the  statute  which  applied  to 
the  cotton  trade,  the  words  ^'  tools,  tackle  or  utensils,"  are 
again  used. 

The  prisoners  pleaded  guilty  by  the  advice  of  their  counsel 
the  learned  judge  assuritag  them  that  he  would  take  the  opin- 
ion of  the  judges  upon  the  objection,  and  recommend  the 
prisoners  for  a  free  pardon,  in  case  the  judges  should  hold  his 
opinion  to  be  correct;  and  he  did  not  tnerefore  pass  the 
sentence  of  death. 

In  Easter  term,  1822,  the  judges  held  that  the  objection 
was  well  founded,  (a) 


Bex  V.  Richard  Paddle. 

Sending  a  threatening  letter  within  27  69^.  3.  c.  15.  To  bring  the  offence  vrithin  this  a(a. 
tute,  the  letter  moat  be  sent  to  the  person  threatened,  and  it  must  bo  so  stated  in  the  ii»- 
dictment.  But  it  seems  that  sending  the  letter  to  A  in  order  that  he  may  deliver  it  to 
B,  is  a  sending  to  B  if  the  letter  be  deUvered  by  A  to  B. 

THE  prisoner  was  tried  before  Mr.  Serjeant  Firth,  at  the 
spring  assizes  for  the  county  of  Suffolk,  on  a  charge  of  send- 
ing a  threatening  letter,  within  the  statute  27  G.  2.  c.  15. 

(6)  This  statute  is  repealed  by  4  a  4  e.  46.  f .  2.    And  see  4  (7.  4.  c.  53. 
(a)  Vide  Rexi;.  Tiicey,  anU,  453.^ 
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The  first  count  of  the  indictment  charged  the  prisoner 
with  having,  knowingly,  unlawfully,  wickedly  and  feloniously, 
sent  a  certain  letter,  without  any  name  subscribed  thereto,  to 
one  William  Kirby,  by  the  name  of  William  Kurbay  Clargy- 
man  Barham  Suffolk,  the  tenor  of  which  said  letter  was  as 
follows.  "  Mr.  Kurbay  We  take  the  Hberty  of  Riten  the  few 
lines  to  you  and  we  hope  that  you  will  Explain  them  a  proper 
manner  to  the  Jantlemcn  as  we  may  call  them  But  not  so 
that  IS  conscerning  the  Poor  La  bourn  meen  in  this  parish 
been  so  very  much  Robd  *and  In  Posed  upon  in  [  *485  } 
their  Laborn  and  if  they  go  on  of  dropping  the  wages,  they 
may  depend  they  will  meet  with  som  bad  misforten  for  some* 
thing  we  must  Do  for  we  cannot  Bear  it  no  longer  there  is 
one  two  that  make  it  there  comon  Pratic  to  go  about  the 
Parish  teach  the  others  not  to  give  onlly  So  and  So,  and  they 
must  Do  it  and  as  long  as  we  will  stand  it  thay  will  intairly 
star  us  to  Dead  ould  Brook  is  the  worst  rogue  of  all  Mr. 
Rodwell  is  nearley  as  bad  and  they  do  not  chouse  to  mend 
we  intend  to  make  them  a  present  of  a  fair  brond  and  need 
not  think  that  this  promise  will  fael  for  it  will  not  thats  for 
ould  Brook  may  be  as  shure  of  having  his  Stack  yard  Set  on 
fair  as  shure  as  ever  he  is  a  rogue  and  that  we  are  shure  of 
and  so  shall  that  ould  serpant  at  Claydon  hall.  William 
Kurbay,  Glargyman,  Burham,  Suffolk.*'  To  the  great 
damage  and  terror  of  the  said  William  Kirby,  against  the 
statute,  &G. 

The  second  count  charged  the  prisoner  with  having  know- 
ingly,  &c.,  sent  a  certain  letter  without  any  name  subscribed 
thereto  to  William  Kirby,  threatening  to  burn  the  house  of  one 
John  Meadows  Rodwell;  (and  it  set  forth  the  same  letter)  to 
the  great  damage  and  terror  of  the  said  John  Meadows  Rod- 
well  against  the  statute,  &c.  The  third  count  charged  the 
prisoner  with  having  sent  the  same  letter  to  Mr.  Kirby, 
threatening  to  burn  the  stacks  of  hay,  corn,  and  grain  of  one 
Robert  Brook,  to  the  great  damage  and  terror  of  the  said 
Robert  Brook,  against  the  statute,  &c. 

It  was  proved  that  the  letter  was  written  by  the  prisoner, 
and  that  Mr.  Kirby  received  it  by  the  post  on  the  6th  of  De- 
cember, 1821;  and  that  it  was  communicated  very  soon  after- 
wards to  Mr.  Rodwell  and  Mr.  Brook.  Mr.  Brook  proved 
that  he  had,  in  the  beginning  of  December  1821,  five  or  six 
stacks  of  wheat,  barley,  and  teans,  in  his  stack  yard,  and  that 
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on  readiDg  the  letter  in  question  he  was  mudi  alarmed  and 
terrified. 

The  prisoner's  counsel  objected  that  the  statute  on  which 
the  indictment  was  framed,  recites,  in  the  preamble,  the  statute 
9.  G  I.e.  22.  of  which  it  meant  to  extend  the  provisions;  and 
insisted  from  the  last  mentioned  statute  connected  with  that 
of  the  27th  G.  2.  that  it  was  indispensably  necessary  that  the 
indictment  should  charge  the  prisoner  with  sending  the  threat- 
ening letter  to  the  party  threatened;  whereas  it  was  stated  in 
the  indictment  and  appeared  upon  the  evidence,  that  the  letter 
[  *486  ]  was  not  so  sent,  but  *was  sent  to  a  third  party,  a 
stranger;  and  that  Mr.  Eirby  might  have  destroyed  the  letter 
without  the  party  threatened  knowing  any  thing  of  it. 

The  learned  Serjeant  expressed  his  opinion,  that  the  charge 
of  sending  the  letter  to  one  William  Kirby,  &c.,  directed  lo 
the  said  William  Kirby,  was  merely  an  allegation  of  a  coUat* 
eral  fact  which  was  proved  by  the  evidence,  but  which  he 
thought  needed  not  to  have  been  alleged.  And  he  thought 
the  indictment  sufficient,  inasmuch  as  it  followed  the  %vords 
of  the  statute;  which  makes  the  bare  sending  of  a  threatening 
letter,  the  offence  meant  to  be  provided  against:  and  as  neither 
the  9th  G  1.  nor  27th  G.  2.  have  the  words,  "  to  any  of  his 
majesty's  subjects,^'  in  the  enacting  clause  respectively;  he 
thought  that  the  letter  (according  strictly,  as  he  considered  it, 
with  the  words,  spirit,  and  meaning  of  the  27th  G.  2.),  need 
not  be  directed  to  any  body  at  all,  nor  be  sent  to  the  party 
threatened.  It  seemed  to  him  that,  by  a  different  construc- 
tion, this  wholesome  statute  might  easily  be  evaded  by  sending 
a  letter  to  an  inmate  in  the  house  of  the  party  threatened,  or 
to  a  stranger;  and  that  it  was  sufficient,  if,  by  the  act  of  the 
prisoners,  the  letter  came  into  the  possession  of  the  party 
threatened,  and  the  party  was  thereby  put  in  fear,  alarm,  and 
apprehension. 

The  learned  Serjeant  therefore  overruled  the  objection;  but 
as  he  considered  this  a  new  case,  and  as  the  prisoner's  coun- 
sel expressed  great  confidence  in  the  validity  of  the  objection, 
he  thought  fit  to  respite  the  judgment,  and  remanded  the  pri- 
soner until  the  following  assizes. 

This  case  was  considered  by  the  judges  in  Easter  term, 
1822,  and  they  held  that  the  sending  the  letter  to  Kirby,  as 
Kirby  was  not  threatened,  was  not  within  the  statute;  and 
upon  that  account  the  judgment  was  arrested;  but  they  inti-  . 
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mated,  that  if  Kirbj  had  delivered  it  to  Rodwell  or  Brook, 
and  a  jury  should  think  that  the  prisoner  intended  he  should 
so  deliver  it,  this  would  be  a  sending  by  the  prisoner  to  Rod- 
well  or  Brook,  and  would  support  a  charge  to  that  effect. 


*Rex  V.  Joseph  Jackson.  [  *487  ] 

Having  earnal  knowledge  of  a  married  woman  under  circnmitanoes  which  indace  her  to 
snppoie  it  ii  her  hosband.    Held  by  a  majority  of  the  jadges,  not  to  amotant  to  a  rape. 

THE  prisoner  was  convicted  before  Mr.  Justice  Bayley, 
at  the  spring  assizes  at  Lancaster  in  the  year  1822,  for  a 
burglary  with  an  intent  to  commit  a  rape  upon  a  married 
woman. 

It  appeared  in  evidence  that  the  prisoner  went  into  the 
room,  and  got  into  the  woman's  bed  as  if  he  had  been  her 
husband;  that  he  was  in  the  act  of  copulation  when  she  made 
the  discovery,  and  immediately,  and  before  completion,  he 
desisted.  The  jury  found  that  he  entered  the  house  with 
intent  to  pass  for  her  husband,  and  to  have  connection  with  her 
if  she  did  not  discover  the  mistake,  but  not  with  the  intention 
of  forcing  her  if  she  made  that  discovery.  The  learned 
judge  thought  it  right  to  reserve  the  question  for  the  consi- 
deration of  the  judges,  whether  the  connection  with  the  wo- 
man, whilst  she  was  under  that  mistake,  would  have  amounted 
to  a  rape,  and  he  accordingly  respited  the  sentence. 

The  case  was  considered  by  the  judges  in  Trinity  term, 
1822,  when  four  judges  thought,  that  the  having  carnal  know- 
ledge of  a  woman  whilst  she  was  under  the  belief  of  its  being 
her  husband  would  be  a  rape,  but  the  other  eight  judges 
thought  that  it  would  not;  and  Dallas  C.  J.  pointed  out  for- 
cibly the  difference  between  compelling  a  woman  against  her 
will,  when  the  abhorrence  which  would  naturally  arise  in  her 
mind  was  called  into  action,  and  beguiling  her  into  consent 
and  co-operation;  but  several  of  the  eight  judges  intimated, 
that  if  the  case  should  occur  again,  they  would  advise  the 
jury  to  find  a  special  verdict. 
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*Rex  r.  Fanny  Chard. 

In  an  indictment  for  larceny,  if  the  thin|^  stolen  be  described  as  a  bank  poet-bill,  and  be 
not  set  out,  the  coart  cannot  take  judicial  notice  that  it  is  a  promissory  note;  or  that  it 
is  such  an  instrument  as,  under  the  statute  3  O.  2.  t,  25.,  may  be  the  subject  of  larceny, 
Ihoug^h  it  be  described  as  made  for  the  payment  of  money. 

THE  prisoner  was  convicted  before  Mr.  Justice  Bay  ley, 
at  tlie  Lancaster  spring  assizes  in  the  year  1822,  of  a  simple 
larceny  in  stealing  what  was  described  to  be  a  bank  post  bill, 
made  for  the  payment  of  one  hundred  pounds.  It  was  not 
set  out  in  the  indictment  (a);  and  an  objection  was  taken  in 
arrest  of  judgment,  that  it  did  not  appear  to  be  such  an  in- 
strument as  was  within  2  G.  2.  c.  25.,  and  that  at  the  time 
this  statute  passed  it  was  not  known  what  a  bank  post  bill 
was.  The  learned  judge  reserved  the  point  for  the  conside- 
ration of  the  judges. 

The  case  was  considered  by  the  judges  in  Trinity  term, 
1822,  when  it  appeared  that  bank  post  bills  were  not  in  use 
until  two  years  after  the  statute  2  G.  2.  c.  25.  had  ^passed. 
And  the  judges  were  of  opinion  that  they  could  not  take 
notice  that,  what  is  now  called  a  bank  post  bill,  fell  within 
any  of  the  descriptions  in  that  statute;  and  also  that  thej 
could  not  say,  as  the  instrument  was  not  set  out,  what  a 
bank  post  bill  was:  and  further,  that  as  the  instrument  was 
not  what,  at  the  time  the  statute  passed,  would  properly  be 
called  a  bill,  the  prisoner  should  have  been  acquitted.  A 
pardon  was  therefore  recommended. 

(a)  The  indictment  was  to  the  foUowingr  efiect* — 

The  jurors,  ^c.  that  Fanny  Chard,  late,  Slc  in,  A&c.  on,  &e.  with  fbree  and  arms  at  the 
parish,  &.a  feloniously  did  steal,  take,  and  carry  away  one  bank  post  bill  made  for  the 
payment  of  the  sum  of  one  hundred  pounds  of  lawful  money  of  Great  Britain,  and  of  tbe 
value  of  one  hundred  pounds,  then  and  there  being*  found,  and  then  and  there  being  tbe 
property  of  Samuel  Scotaon,  and  the  money  payable  upon  and  secured  by  the  said  bank 
post  bill  then  and  there  remaininjf  due  and  unsatisSed,  against,  tbe  form,  &&  and  afainst 
the  peace,  &c.  And  the  jurors,  &c.  that  the  said  Fanny. Chard,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  with  force  and  arms  at,  Jkc  feloniously  did  steal,  take,  and 
carry  away  one  other  bank  post  bill  made  for  the  payment  of  the  sum  of  one  bnndred 
pounds  of'^like  lawful  money,  and  of  the  Talue  of  one  hundred  pounds,  then  and  there 
being  found,  and  then  and  there  bieing  the  property  of  Adolphus  Perie,  and  the  money 
payable  upon  and  secured  by  the  said  last  mentioned  bank  post  bill  tlien  and  there  remain- 
ing  due  and  unsatisfied,  against  the  form,  &c  and  against  the  peace,  &c 


ANOlfTMODS,  1822.  *48d 


*Rex  V. 


If  \he  name  of  a  prisoner  ii  unknown,  and  he  refase  to  discloae  it,  an  indictment  ai^iiost 
him  as  a  person  whose  name  is  to  the  jurors  unknown,  but  who  is  personally  brought 
before  the  jdrors  by  the  keeper  of  the  prison  will  be  suffioient  But  an  indictment 
against  him  as  a  person  to  the  jurors  unknown,  withoot  something  to  ascertain  whom 
the  grand  jury  meant  to  designate,  is  insufficient. 

THE!  prisoner  was  indicted  at  the  Old  Bailey  sessions  in 
January,  1822,  by  the  description  of  a  person,  whose  name 
was  to  the  jurors  unknown.  The  offence  with  which  he  was 
charged,  was  that  of  publishing  a  blasphemous  and  seditious 
b'bel. 

It  appeared  that,  when  apprehended,  he  refused  to  declare 
his  name  before  the  magistrate^  and  the  prosecutors,  not  being 
able  to  discover  his  name,  indicted  him  as  a  man,  whose  name 
was  unknown  to  the  jurors.  When  called  to  the  bar,  the 
indictment  was  read  to  him,  and  he  then  refused  to  pleac),  and 
was  remanded.  At  the  following  sessions,  in  the  month  of 
February,  the  prisoner  was  again  called  to  the  bar,  and  by, 
the  advice  of  his  counsel  put  in  a  demurrer  in  writing  to  the 
indictment.  The  prosecutors  had  time  given  them,  until  the 
next  morning,  to  reply;  but  before  they  could  do  so,  the  pri- 
soner by  his  counsel  moved  the  court  to  be  permitted  to  with- 
draw his  demurrer,  which  was  granted:  and  being  then  called 
oh  for  his  plea,  he  pleaded  not  guilty;  and  being  told  that  he 
must  plead  by  sgme  name,  he  refused  to  give  in  any  name. 
The  learned  Recorder  was  of  opinion,  that  his  plea  could  not 
be  received  without  a  name,  and  the  prisoner  was  again  re- 
manded for  want  of  a  plea.  At  the  following  sessions  he  was 
again  called  on  to  plead,  and  again  pleaded  not  guilty;  but 
refuded  to  put  in  that  plea  by  any  name.  He  was  again  told 
that  the  court  could  not  receive  his  plea,  unless  he  would  plead 
by  some  name;  and,  as  he  persevered  in  his  refusal,  he  was 
again  remanded. 

As  this  case  appeared  to  be  without  precedent  and  might 
materially  affect  the  administration  of  justice,  the  learned 
Recorder  requested  the  opinion  of  the  judges  upon  the  follow- 
ing points:  first,  whether  the  prisoner  could  be  admitted  to 
62 
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put  a  plea  on  the  record  without  a  name:  secondly,  whether 
such  a  plea  should  be  treated  as  a  mere  nullity,  and  the  pri- 
soner be  remanded  from  time  to  time,  as  in  contempt  for  not 
pleading:  thirdly,  whether  the  refusal  to  plead  by  name  would 
entitle  the  court  to  enter  up  judgment  by  default:  and,  fourthly, 
[  *490  ]  whether  in  case  the  prisons  ^should  ultimately 
plead  by  name,  the  court  could  proceed  to  try  him  upon  this 
indictment  or  should  quash  the  indictment  as  defective,  and 
direct  a  fresh  indictment  to  be  preferred  against  him  by  the 
name  by  which-  he  might  plead. 

In  Trinity  term,  1822,  this  case  being  presented  for  consi- 
deration, some  of  the  learned  judges,  before  it  was  discussed, 
suggested  that  the  prisoner  might  be  indicted  as  a  person 
whose  name  was  unknown,  but  who  was  personally  brought 
before  the  jurors  by  the  keeper  of  the  prison.  An  indictment 
was  preferred  accordingly,  and  the  prisoner  was  convicted. 


Bex  V.  John  Austen. 

MaliciouBly  killinsr,  &,c,  cattle,  within  9  0. 1.  e.  22. 1. 1:  Held,  that  the  malice  moBt  be 
against  the  owner  of  Ihe  cattle,  and  not  againat  a  aerrant  or  reUtfon  of  the  owner. 
Bat  tee  now  4  0. 4  c<  54.  #.  2. 

.  THE  prisoner  was  tried  before  the  Lord  Chief  Jostice 
Abbott,  at  the  summer  assizes  at  Appleby,  in  the  year  1822, 
on  an  indictment,  charging  him  with  feloniously,  &c.,  maino- 
ihg,  wounding,  and  killing,  one  wether  sheep,  one  ewe  sheep, 
and  ten  lambs,  of  Mary  Close,  against  the  peace,  &c 

At  the  trial  it  appeared  that  the  prosecutrix,  Mary  Close, 
the  owner  of  the  sheep  in  question,  was  a  small  farmer,  and 
bad  a  small  flock  of  sheep,  which  were  beafed  (grounded)  on 
a  fell  or  common  near  the  spot  where  the  prisoner's  master 
also  had  a  sheep  heaf.  Joseph  Close  the  son  of  the  prose- 
cutrix resided  with  her,  and  managed  the  farm  and  attended 
to  the  sheep.  Six  of  her  sheep  were  killed  one  morning,  in 
a  very  barbarous  manner;  the  throats  of  some  were  cut,  others 
were,  trampled  to  death,  and  three  more  were  very  nearly 
destroyed.  There  were  quarrels  between  Joseph  Close  and 
the  prisoner  about  the  sheep.    The  jury  found  the  prisoner 
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fuilty,  and  also  that  ho  acted  from  a  malicious  motive  to 
oscph  Close.  The  learned  judge,  doubting  whether,  up(m 
this  finding,  the  case  was  within  the  statute,  respited  the 
judgment,  m  order  to  submit  the  point  to  the  opinion  of  the 
judges. 

In  Michaelmas  term,  1823,  the  judges  held  that  as  Joseph 
Close  could  not  in  any  respect  be  deemed  the  owner  of  the 
animals,  the  conviction  was  wrong. 


♦Rex  V.  Richard  French.  [  ^491  ] 

Borglmrj.  Where  a  married  woman  lived  apart  from  her  huiband,  npoo  an  income  ariiinf 
from  propertr  veated  in  truateea  for  her  separate  uae:  Held,  that  a  house  whieh  ihe  htd 
hired  to  live  in  waa  properly  deecribed  as  her  husband's  dwelling-boase,  though  she  paid 
the  rent  oat  of  her  separate  property,  and  the  husband  had  never  been  in  it 

THE  prisoner  was  tried  before  Mr.  Justice  Burrough,  at 
the  summer  assizes  for  the  county  of  Somerset,  in  the  year 
1822,  upon  a  charge  of  burglary, 

The  first  count  of  the  indictment  was  for  a  burglary  in  the 
dwelling-house  of  Thomas  Sedwick  Whalley,  with  intent  to 
fiteal,  and  stealing  one  box  value  ten  shillings,  one  pair  of  ear- 
rings value  twenty  shillings,  and  one  tea-chest  value  five 
shillings,  the  goods  of  the  said  Thomas  Sedwick  Whalley. 
A  second  count  was  for  a  burglary  in  the  dwelling-house  of 
Fanny  Whalley,  and  stealing  the  same  things,  alleging,  the 
goods  to  be  hers. 

The  facts  for  the  burglary,  and  the  stealing  of  the  goods  in 
the  indictment  were  fully  proved;  but  the  following  facts 
appeared  upon  the  evidence  of  Mrs.  Whalley. 

She  deposed  that  she  and  her  husband  were  separated,  and 
had  entirely  ceased  to  live  together;  that  she  subsisted 
on  property  which  was  hers  before  her  marriage,  and  which 
before  the  marriage  was  conveyed  to  trustees  for  her  own 
separate  use;  that  she  resided  in  the  house  mentioned  in  the 
indictment,  which  was  no  part  of  the  settled  property,  but  was 
hired  by  herself,  and  that  she  paid  the  rent  for  it  out  of  her 
separate  property:  and  that  Mr.  Whalley  had  never  been  in 
the  house. 
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The  jury  found  the  prisoner  guilty;  and  the  learned  judge 
passed  sentence  on  him.  But  he  thought  it  proper  to  reserve 
a  question  for  the  opinion  of  the  judges^ .  namely,  whether 
either  of  the  counts  was  adapted  to  the  facts*  proved? 

The  case  was  considered  in  Michaelmas  term,  1822,  when 
the  judges  were  clear,  that  this  house  was  to  be  deemed  in 
law  the  dwelling-house  of  the  husband.  It  was  the  dwelling- 
house  of  some  one;  it  was  not  that  of  the  trustees,  for  they 
had  nothing  to  do  with  it;  it  was  not  that  of  the  Yfife% 
because  at  law  she  could  have  no  property;  it  could  then  only 
be  the  husband's,  (a) 


[  *492  ]  *Rex  v.  David  Jenkins. 

If  a  confession  is  improperly  obtained,  it  is  a  ground  for  excluding  cTidenoe  of  the  ooofts- 
sioD,  and  of  any  act  done  b^  the  prisoner,  in  conseqoenoc,  towards  dli!Ooveriii|^  the 
property,  unless  the  property  is  actually  di8co?ered  thereby. 

THE  prisoner  was  convicted  before  Mr.  Justice  Bayley 
(present  Mr.  Justice  Park)  at  the  Michaelmas  Old  Bailey 
sessions,  in  the  year  1822,  of  stealing  several  gowns  and  other 
articles.  ^  He  was  induced  by  a  promise  from  the  prosecutor 
to  confess  his  guilt,  and,  after  that  confession,  he  carried  the 
officer  to  a  particular  house  as  and  for  the  house  where  he 
bad  disposed  of  the  property,  and  pointed  out  the  person  to 
whom  he  had  delivered  it.  That  person  denied  knowing  any 
thing  about  it,  and  the  property  was  never  found.  The 
evidence  of  the  confession  was  not  received;  the  evidence  of 
his  carrying  the  officer  to  the  house  as  above-mentioned  was; 
but  as  Mr.  J  ustice  Bayley  thought  it  questionable  whether  that 
evidence  was  rightly  received,  he  stated  the  point  for  the 
consideration  of  the  judjjes. 

In  Michaelmas  term,  1822,  the  case  was  considered  by  the 
judges,  who  were  of  opinion  that  the  evidence  was  not  admis- 
sible, and  that  the  conviction  was  therefore  wrong.  The 
confession  was  excluded,  because  being  made  under  the 
influence  of  a  promise  it  could  not  be  relied  upon,  and  the  acts 

(«)  And  see  Rex  v.  Wilford,  Trin.  T.  1823,  poBt,  317. 
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of  the  prisoner,  under  the,  same  influence,  not  being  confirmed 
by  the  finding  of  the  property,  were  open  to  the  same  objec- 
tion. The  influence  which  might  produce  a  groundless 
confession,  might  also  produce  groundless  conduct. 


Bex  t).  James  Johnson. 

7  GL  3.  e.  91.  A  ttiek  held  to  be  an  *■  offeniiYe  weapon**  within  this  Rtatote,  thonffh  not  of 
extraordinary  siiOi  and  thoDj^h  it  might  in  general  be  need  aa  a  wallLin|^  etick.  See  now 
4  0.4,e,  54.  §,  5.  which  lepeak  the  former  statote,  and  doee  not  require  that  the  aaaault 
■hoold  have  been  made  with  any  weapon* 

THE  prisoner  was  tried  before  Mr.  Justice  Holroyd,  at 
the  summer  assizes  for  the  county  of  Lincoln,  in  the  year 
1822,  upon  an  indictment  for  felony  upon  the  statute  7  G.  2. 
c.  21.  in  assaulting  with  an  ofiensive  weapon  with  intent  to  steal. 

*The  indictment  charged  that  the  prisoner,  with  [  *493  ] 
an  ofifensive  weapon,  to  wit,  a  stick,  unlawfully,  maliciously, 
and  feloniously  made  an  assault  upon  Samuel  Wilson,  with  a 
felonious  intent,  the  moneys  of  the  said  Samuel  Wilson,  from 
his  person,  and  against  his  will,  violently  and  feloniously  to 
steal,  against  the  form  of  the  statute. 

The  robbery  was  attempted  to  be  committed  by  the  pri- 
soner, and  two  other  men  in  the  following  manner.  On  their 
pursuing  the  prosecutor  to  rob  him,  and  the  prisoner  coming 
up  and  demanding  his  money,  the  prisoner  struck  him  with  a 
stick  on  the  head  violently,  and  so  as  to  cut  the  top  of  the 
head  and  make  it  bleed,  the  prosccutor^s  hat  being  Knocked 
off  with  the  blow.  The  stick  appeared  to  the  witness  to  be 
a  common  walking  stick,  about  a  yard  long,  and  not  very 
thick.  The  prisoner  struck  the  prosecutor  with  the  stick 
first,  and  then  the  prosecutor  defended  himself  by  wounding 
the  prisoner  with  an  open  knife  in  the  face,  upon  which  the 
two  other  men  came  up  and  began  to  beat  the  prosecutor 
about  the  head  in  the  same  manner,  with  sticks  ot  the  same 
description;  but  upon  the  alarm  of  some  person  coming  up 
they  all  ran  away  without  effecting  the  robbery. 

The  learned  judge  told  the  jury,  that  if  the  prisoner  used 
his  stick  by  way  of  attack  for  the  purpose  of  effecting  the 
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robbery,  it  might,  he  thought,  be  considered  as  an  offensive 
wea]K)n  within  the  meaning  of  the  statute;  and  that  if  tbej 
were  satisfied  that  this  was  the  case,  upon  the  evidence,  they 
might  find  him  guilty. 

The  jury  found  the  prisoner  guilty,  and  judgment  was 
passed  upon  him;  but  the  learned  judge  reserved  the  point 
for  further  consideration. 

In  Michaelmas  term,  1822,  the  case  was  considered  by  the 
judges,  wtio  concurred  in  the  opinion  of  the  learned  judge 
by  whom  the  prisoner  was  tried,  and  held  the  conviction 
right,  (a) 


[  ^494  ]         ♦Rex  v.  William  Welland. 

Foals  and  fiUeyi  are  within  the  statate  3  4r  ^  ^^'  ^-t  >^^  <^>^  ineladed  in  the  wotrda^hane, 
ffeldingr,  or  mare.  Held,  therefore,  that  e?ideaeo  of  atealing^  a  mare  filley  aapported  aa 
indletment  for  stealinf  a  mare. 

THE  prisoner  was  tried  before  Mr.  Justice  Parke,  at  the 
summer  assizes  for  the  county  of  Kent,  in  the  year  1822,  f<M* 
stealing  a  mare. 

The  fact  of  stealing  was  clearly  established,  and  the 
prisoner  was  convicted.  But  a  point  was  made  in  the  course 
of  the  trial,  upon  which  the  learned  judge  respited  the  judg* 
ment  in  order  to  take  the  opinion  of  the  judges. 

All  the  witnesses  proved,  and  the  jury  expressly  found  that 
the  animal  was  a  Jilley;  and  it  was  contended,  that  as  the 
judges  had  held,  in  the  case  of  Rex  v.  Beaney,  fa),  that  upon 
an  indictment  for  stealing  a  colt,  not  stating  whether  it  was 
horse  or  mare,  clergy  was  not  taken  away,  notwidistanding 
the  statutes  of  Edw.  6.;  so,  by  parity  of  reasoning  the  same 
rule  would  apply  to  an  indictment  charging  the  stealing  of  a 
Jilley.  It  was  urged  that  if  a  man  would  not  lose  his  clergy 
when  indicted  for  stealing  a  coli  or  foal^  or  a  Jilleyj  it  ought 
not  to  be  in  the  power  or  a  prosecutor,  by  calling  an  animal 

(a)  See  Fletcher's  Case,  1  Leach,  95.  2  Str.  1166.  And  aee  aluo  1  Leach,  341  in  the 
note  on  Hatehioaon'a  Caae ;  and  1  Raas.  167.  689,  and  3  Inat  161.  The  statute  7  G.^c. 
dl.  did  not  contain  the  worda  **  armed  with,**  which  are  to  be  found  in  aome  of  the  atatolea. 

(a)  Atae,  p.  416. 
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a  mare  in  the  indictment,  which  term  is  never  conamonly  ap- 
plied to  a  fiUey  (though  a  female  of  the  horse  species),  to  de- 
prive a  prisoner  of  that  benefit,  which,  if  the  indictment  had 
correctly  denominated  the  animal^  he  would  have  had. 
.  Upon  this  point  the  opinion  of  the  judges  was  requested. 

And  in  Michalemas  term,  1822,  the  judges  decided  that 
foals  and  filleys  are  within  the  statutes  2  &  3  Edw.  6.,  and  are 
included  in  the  words  ^^  horse,  gelding,  or  mare,''  and  there- 
fore that  the  evidence  of  stealing  a  mare  fiUey  would  support 
this  indictment  for  stealing  a  mare. 


♦Hex  V.  James  Westwood.  '      £  *495  ]: 

A  baildioff  leparated  from  the  dwelKng-hooie  by  a  public  road,  however  narrow,  will  not 
be  parcel  of  the  dwelling  hoose,  if  there  is  no  oommoQ  fence  or  roof  to  connect  them, 
thongrh  H  be  held  b^  the  nme  tenure,  and  though  some  of  the  cffioee  neceiearj  to  the 
dwelling  house  adjom  it,  and  though  there  be  aa  awning  extending  from  it  to  the  dwel- 
ling hoBM.  But  if  it  is  made  a  sleeping  place  for  any  of  the  servants  of  the  dwelling, 
hopse^  it  may  be  deemed  a  distinct  dwelling  house. 

THE  prisoner  was  indicted  before  Mr.  Justice  Park,  at  the 
summer  assizes  for  the  county  of  Surrey,  in  the  year  1822, 
for  a  burglary  in  the  dwelling-house  of  John  Bailey,  at  Epsom, 
and  stealing  various  articles. 

Of  the  existence  of  the  usual  circumstances  to  constitute  a 
burglary,  and  also  to  constitute  the  grand  larceny,  there  was 
no  question,  and  the  prisoner  was  capitally  convicted. 

But  a  doubt  arose  in  the  mind  of  the  learned  judge  (there 
being  no  counsel  for  the  prisoner)  whether  the  place  in  which 
the  felony  was  committed  could  be  considered  as  a  parcel  of 
the  dwelling-house  of  Mr.  Bailey,  the  prosecutor;  and  the 
learned  judge  respited  the  judgment  till  the  following  assizes. 
.  The  house  of  the  prosecutor  was  in  the  High  Street,  at 
E4)som.  There  were  two  or  three  houses  there,  insulated  like 
Middle  Row,  Holbom.  At  the  back  of  the  house  was  a 
common  passage  or  street,  through  which  all  the  king's  sub- 
jects, by  day  or  night,  passed,  being,  in  fact,  the  footway,  and 
of  the  width  of  nine  feet.  Across  this  passage,  opposite  to 
the  dwelling-house,  were  several  buildings  and  rooms  used  by 
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Mr.  Bailey  for  the  purposes  of  his  house;  namely,  one  for  a 
kitchen,  another  for  a  coach-house,  adjoining  to  which  were 
a  larder  and  brewhouse.  Over  the  brewhouse  a  servant  boy 
always  slept,  but  no  others  of  Mr.  Bailey's  famity  ever  slept 
there;  and  this  was  the  room,  by  breaking  into  which  the 
ofience  was  committed. 

There  was  no  communication  between  the  dwel]ing*house 
and  these  buildings,  nor  any  thing  to  connect  them,  except 
that  there  was  a  kind  of  canopy  or  awning  reaching  over  the 
common  passage  or  footway  to  prevent  the  rain  from  falling 
on  the  victuals  in  their  conveyance  from  the  kitchen  to  the 
dwelling-house,  but  not  at  all  obstructing  the  highway. 

The  question  submitted  to  the  learned  judges  was,  whether, 
under  these  circumstances,  the  place  in  question  could  be  con- 
sidered as  part  of  the  dwelling-house  of  the  prosecutor. 

[  ^496  ]  *In  Michaelmas  term,  1822,  a  great  majority  of 
the  judges  were  of  opinion  that  the  room  in  question  was  not 
parcel  of  the  dwelling-house  in  which  Mr.  Bailey  dwelt;  be- 
cause it  did  not  adjoin  it,  was  not  under  the  same  roof,  and 
bad  no  common  fence.  Graham  B.  was  of  opinion  that  it 
was  parcel  of  that  house.  But  all  the  judges,  except  Park  J. 
TRichardson  J.  being  absent)  were  of  opinion  that  it  was  a 
distinct  dwelling-house  of  Mr.  Bailey's;  and  the  indictment 
having  described  it  as  his,  that  the  conviction  was  right. 


Rex  r«  Burke. 

Forgvry.    Instrument  in  the  form  of  a  promitsory  note  hdd  not  to  be  the  «Mbject  of  an  io- 

dictmcnt  for  forgery  at  common  law. 

AT  the  Lancashire  summer  assizes,  in  the  year  1822, 
Thomas  Burke  was  indicted  and  found  guilty,  as  for  a  mis- 
demeanor, upon  the  second  count  of  an  indictment,  which 
second  count  was  to  the  following  effect: — 

That  the  said  Thomas  Burke  on,  &c.,  with  force  and  arms, 
at,  &c.,  unlawfully  and  fraudulently  did  dispose  of  and  put 
away  to  one  Joseph  Hadfield,  a  certain  false,  forged,  and 
counterfeited, pro77imor^  note;  which  said  last«mentioned  false 
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forged,  and  coonterfeited  promissory  note,  was  as  foHows, 
that  is  to  say, 


(( 


N.  6414, 


Btackhum 
Bank 


30  shillings. 


^  I  promise  to  take  this  as  thirty  shillings  on  demand  in 
part  for  a  two  pound  note,  vahie  received. 
•*  EntH.  J.  C. 

"  Blackburn,  Sept.  18, 1821.  No.  6414. 
"For  Cunlifcj Brooks, ^  Co. 

Thirty 


R«  CUNLITFB. 


Wth  intention  to  defraud  the  said  Roger  CunHffe  the  elder, 
John  CunHffe,  William  Brooks,  Roger  Cunlife  the  younger, 
fames  Cunlife,  and  Samuel  Brooks;  he  the  said  J7u>mas  Burke, 
at  the  said  time  he  so  disposed  of  and  put  away  the  said  last- 
mentioned  false,  forged,  and  counterfeited,  promissory  note  as 
aforesaid,  *then  and  there,  to  wit,  on  &c.,  at  ^c;  [  ^497  ] 
well  knowing  the  same  to  be  false,  forged,  and  counterfeited, 
to  the  sreat  damage  of  the  said  Roger  Cunliffe  the  elder,  John 
Cunliffe  William  Brooks,  Roger  Vunl^e  the  younger,  and 
Samuel  Brooks,  and  against  the  peace  ofour  said  lord  the  king, 
his  crown  and  dignity.^* 

The  prisoner  was  acquitted  of  all  the  other  counts  iq  the 
indictment;  and  it  was  stated  by  the  counsel  for  the  prosecu- 
tion,  not  to  be  a  case  within  any  of  the  statutes  against  for? 
gery. 

It  was  objected  l^  the  counsel  fbr  the  prisoner,  that  the 
instrument,  or  writing  forged  and  uttered,  could  not,  in  any 
legal  sense,  be  denommated  a  promissory  note  as  charged  in . 
the  count 

This  point  the  learned  judge  reserved.  And  it  also,  struck 
the  learned  judge  that  there  was  a  great  doubt  whether  the 
genuine  instrument  or  writing,  supposed  to  be  forged  and 
uttered,  had  any  l^^al  validity,  anci  whether  it  was  not  a 
mere  nullity,  for  the  forgery  of  which  no  indictment  could  be 
sustained;  and  the  Lord  Chief  Justice  concurred  in  that  doubt. 

The  case  was  therefore  submitted  to  the  consideration  of 
63 
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the  judges,  ia  Michaelmas  term,  1822;  and  they  decided  that 
judgment  should  be  arrested,  (a) 


Rex  V.  James  Edwards  aBcL  Willianoi  Walker. 


Laroeny.  Umm  an  Indiotmeiit  far  ataaliD^  a  lite  aDimil,  evidaoce  cuinot  be  gi^vm  of  itBel- 
ing  a  dead  one.  An  indictment  for  ttnlingr  a  dead  animal  aboold  state  that  ft  was  daa<g 
for  apon  a  general  atatement  that  a  party  aUde  the  animal,  it  ia  to  be  inlenlad  tbat  kr 
stole  it  alive. 

AT  the  gaol  deliyerj  for  the  county  of  Hertford,  in  tha 
year  1823,  the  prisoners  were  convicted  before  Mr.  Jostke^ 
Bayley,  upon  an  indictment,  which  charged  them  with  steal- 
ing four  live  tame  turkeys.  It  appeared  that  they  stole  them 
alive  in  the  county  of  Cambridge,  and  killed  them  there,  and 
[.  *498  ]  then  brought  *them  into  the  county  of  Hertford;  so 
that  the  character  of  live  turkeys  was  never  applicable  in  the 
county  of  Hertford. 

The  learned  judge  doubted  whether  he  could  consider  the 
word  ^  live,^^  which  was  a  description  of  the  quality  of  the 
thing  stolen,  as  surplusage,  and  ne  saved  the  case  for  the 
consideration  of  the  judges* 

In  Hilary  term,  18S3,  the  case  was  considered  by  the 
judffes,  who  held  that  the  word  ^'  live,''  in  the  descriptioo, 
could  not  be  rejected  as  surplusage;  and  that,  as  the  priso- 
ners had  not  the  turkeys  in  a  live  state  in  Hertfordshire,  the 
charge  as  laid  was  not  proved;  and  that  the  conviction  was 
wrong.  And  Holroyd  J.  observed,  that  an  indictment  for 
stealing  a  dead  animal  should  state  that  it  was  dead;  for  upon 
a  general  statement  that  a  party  stole  the  animal  it  is  to  be 
intended  that  he  stole  it  alive. 

(a)  It  is  tD  be  observed  of  the  instrument  stated  in  the  indictment,  that  it  was  not  paja. 
Me  to  the  bearer  on  demand;  that  it  was  not  payable  in  money;  that  the  maker  only  promised 
to  take  it  in  payment;  and  thai  the  requisitions  of  the  alatate  17  (7. 3.  c,  30.  were  not  ooou 
plied  with. 
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Bex  V.  John  CoUett,  William  Sawyer,  and  John  Perry. 

Dwellio^  hooM.  If  (he  owner  of  a  hooee  rafier  a  peraon  to  live  in  it  rent  free*  it  may  be 
stated  to  be  that  penon'i  iuMue:  lach  peraon  ia  tenant  at  wilL 

THE  prisoners  were  convicted  before  Mr.  Justice  Bayley^ 
at  the  special  gaol  delivery  at  Kingston,  in  January,  1823,  of 
breaking  in  the  day-time  into  the  dwelling-bouse  of  Ann 
Pemberton;  and  a  point  arose  whether  the  house  in  question 
could  properly  be  called  her  dwelling-house. 

The  house  belonged  to  Lord  Spencer,  who  had  let  it  to 
Mr.  Stephens;  and  it  was  occupied  by  a  Mr.  Cook,  Stephens's 
son-in-law,  until  November,  1821.  Cook  then  failed,  and  his 
wife  and  family  left  it,  and  nobody  resided  in  it  but  Ann  Pern- 
berton,  who  had  been  servant  to  Cook.  Stephens  paid  her 
15^.  a  week  till  he  died,  which  was  in  February,  1822.  From 
that  time  Ann  Pemberton  received  no  payment,  but  continued 
in  the  house.  At  Michaelmas  the  house  was  given  up  to 
Lord  Spencer,  but  Ann  Pemberton  was  still  permitted  by 
Lord  Spencer's  steward  to  remain  in  it,  and  there  was  no 
furniture  in  it  but  hers.    The  house  was  a  large  house. 

*The  learned  judge  thought  that  Ann  Pemtirton  [  ^499  ] 
might  be  considered  as  tenant  at  will,  and  directed  the  jury 
accordingly;  but  as  the  point  might  admit  of  doubt,  he 
thought  it  right  to  reserve  the  case  for  the  opinion  of  the 
judges. 

The  case  was  considered  in  Hilary  term,  1823,  when  the 
judges  were  of  opinion  that  the  house  was  rightly  laid  in  the 
indictment  as  the  dwelling-house  of  Ann  Pemberton,  as  she 
was  there  not  as  a  servant  but  as  a  tenant  at  will. 
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Rex  V.  John 

Boff lanr.    Wbere^  in  breakaag  a  window  b  order  to  Btwl  pfopeity  in  tbe  faonMt  tin  pri- 
Booers  fiofor  went  withtii  toe  himie:  Heldt  that  tbere  waa  a  Biifficieiit  entry  to  eoMd 
tute  burglary. 

THE  prisoner  was  tried  at  the  Old  Bailey  sessions,  in 
January,  18239  before  the  Chief  Baron  Richards,  for  bur^aiy 
in  the  dwelling-house  of  Montague  Levyson. 

The  prosecutor,  Levyson*  who  dealt  in  watches  and  some 
lewellery,  stated,  that  on  the  2d  of  January,  about  six  o^clock 
m  the  evening,  as  he  was  standing  in  Pall  Mall  opposite  bis 
shop,  he  watched  the  prisoner,  a  little  boy,  standing  by  the 
window  of  the  shop  which  was  part  of  the  prosecutor's 
dwelling-house,  and  presently  observed  the  prisoner  push  his 
finger  against  a  pane  of  the  glass  in  the  corner  of  the  win- 
dow. The  glass  fell  inside  by  the  force  of  his  finger.  The 
prosecutor  added,  that,  standing  as  he  did  in  the  street,  he 
saw  the  forepart  of  the  prisoner's  finger  on  the  shop  side  of 
the  glass,  and  he  instantly  apprehend^  him. 

The  jury  convicted  the  prisoner;  but  the  learned  judge 
having  some  doubt  whether  this  was  an  entry  sufiicient  to 
make  the  offence  a  burglary,  submitted  the  case  to  the  con- 
sideration of  the  judges. 

In  Hilary  term,  1823,  the  case  was  taken  into  considera- 
tion by  the  judges;  who  held,  that  there  was  a  sufficient  entry 
to  constitute  burglary,  (a) 

(a)  Vide  Bez  «.  Bailey,  ante,  p.  341,  and  the  cases  in  the  note,  ante,  348. 
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Rex  V,  Thomas  Amey. 

16  <7. 8  e.  30. «.  9.  «■  to  nkhig  Um  fans,  &e^  of  penono  tafty'ing  them  into  groonds 
where  deer  ere  neneUj  kept,  with  intent  to  destroy  deer;  and  as  to  beating  or  wounding 
the  keepers,  Sto^  in  the  ezeeution  of  their  offices:  Held,  that  an  assistant  Keeper  bad  no 
right  to  seiM  the  person  of  one  so  armed  in  order  to  get  hie  gun,  without  having  first 
demanded  the  gon.  Qn.  Whetlier  an  assistant  keeper,  appointed  by  the  keeper  onW, 
and  not  confirmed  bj  the  owner  of  the  forest,  chase,  4lc.,  can,  in  the  abeence  of  the 
keeper,  seine  gnns,  ate. 

THE  defendant  was  convicted  before  Mr.  Justice  Richard- 
son^  at  the  Dorcbester.  summer  assizes,  1822,  on  an  indict- 
ment founded  upon  the  16  G.  3.  c.  20.  s.  9.  (a) 

*The  indictment  stated  that  on  the  1st  of  June,  [  *50I  ] 
1822,  the  defendant,  then  carrying  a  gun,  did  unlawfuHy 
come  with  the  same  into  a  certain  chase  called  Cranboume 
Chase,  without  the  consent  of  Ix>rd  Rivers,  the  owner  of  the 
chase,  being  a  chase  where  fallow  deer  were  and  are  usually 
kept,  with  intent  unlawfully  to  shpot  at  apd  kill  certain  deer 
there,  and  did  then  and  there  in  the  said  chase  with  force 

(e)  This  section  enacts,  That  if  any  person  or  persons,  carrying  any  gon  or  other  fire- 
arma,  or  any  sword,  stafi^,  or  otlier  offensive  weapon,  shall  come  into  any  forest,  chase,  pur- 
lien,  or  nnennt  walk,  or  into  any  inclosed  pnrk«  paddock,  wood,  or  into  any  ground  where 
deer  are  usually  kepti  be  the  same  inclosed  or  not  indoeed,  with  an  intent  unlawfully  to 
shoot  at,  CDOrBC  or  hunt,  or  take  in  any  slip,  noose,  toyle,  snare,  or  ether  engine,  or  to  kill, 
wound,  destroy,  or  take  away  any  red  or  ikUow  deer,  it  shall  be  lawful  Ibr  erery  ranger  or 
keeper,  or  person  intrusted  with  the  care  of  such  deer,  to  seize  and  take  firom  such  per- 
son and  persons,  in  and  upon  sueh  forest,  chase,  purlieu,  ancient  walk,  park,  paddodc, 
wood,  or  other  gromid,  to  and  lor  the  use  of  the  owner  thereof  respectively,  aU  such  guns, 
fire-arms,  slips,  nooses,  toyles,  snares,  or  other  engines,  and  all  dogs  there  brought  for 
ooursing  deer,  in  the  same  and  like  manner  as  the  gamekeepers  of  manors  are  empowered 
by  law,  within  their  respective  manors,  to  seiie  and  take  dogs^  nets,  or  other  enginee  in  the 
custody  of  persons  not  qualified  by  the  law  to  keep  the  same;  and  if  any  such  person  or 
persons  shall  there  unlawfully  beat  or  wound  any  ranger  or  keeper,  or  his  or  their  servante 
or  assistants,  in  the  execution  of  his  or  their  office  or  offices,  or  ihall  attempt  to  resene 
any  person  in  the  lawful  custody  of  any  such  ranger,  keeper,  servant,  or  assistant,  every 
person  so  oflbnding  shall  be  deemed  and  adjudged  to  be  guilty  of  felony,  and  on  being 
lawfully  convicted  on  indictment,  shall  be  transported  lor  t£e  space  of  seven  years. 

The  fifteenth  section  of  the  same  statute  enacts,  That  it  shall  and  may  be  lawful  fi>r  any 
keeper  or  nnderkeeper  of  any  forest,  chase,  purlieu,  ancient  walk,  paddock,  park,  or  other 
ground  inclosed,  where  deer  are,  have  been,  or  shall  be  osoally  kept,  and  their  servants  or 
assistants,  to  seize  and  apprehend,  upon  the  spot,  any  person  or  persons  whom  they  shall 
discover  In  the  actual  foctof  hunting,  coursing,  killing,  wounding,  ahooting  at,  taking,  de- 
stroying, or  carrying  away  any  red  or  follow  deer  finmi  any  soch  forest,  chase,  purlieu,  or 
ancient  walk,  whether  indoeed  or  not,  or  in  any  indoeed  park,  paddock,  wood,  or  in  any, 
other  indoeed  ground,  or  attempting  so  to  do,  or  in  setting  or  laying  any  net,  wire,  dip. 
noose,  toyle,  snare,  or  other  engine  therein,  ibr  the  taking,  killing,  or  destroying;  of  deer 
therein,  and  to  carry  such  offender  or  offitnders  before  some  neighboring  justice  of  the 
feaccb  htving  jQrimBlioii,to  be  dedt  with  aoeonUng  to  bw. 
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&c*,  make  an  assault  upobt  and  wilfully  and  feloniously  beat 
and  wound  one  James  Barrett,  then  and  there  being  an  as- 
sistant of  Moses  Brixey,  a  keeper  of  and  in  the  said  chase* 
and  he  the  said  James  Barrett  being  then  and  there  in  the 
due  execution  of  his  office  as  such  assistant  as  aforesaid  to 
the  said  keeper  of  the  said  chase. 

It  appeared  in  evidence  that  Granboume  chase  was  an 
extensive  chase,  in  which  deer  were  usually  kept;  that  it  con- 
sisted of  five  walks;  that  Lord  Rivers,  the  proprietor,  ap- 
pointed a  keeper  for  each  walk,  though  sometimes  the  same 
person  held  two  walks;  and  that  the  keeper  for  each  walk 
had  under  him,  for  that  walk,  to  assist  him  in  preserving  and 
killing  the  deer,  certain  assistant  keepers,  who  were  appointed 
and  discharged  by  him.  It  further  appeared  that  the  chase, 
and  each  walk  of  it,  were  of  such  extent,  that  assistant  keep- 
ers were  absolutely  necessary  for  the  preservation  of  the 
deer,  and  that  the  keepers  and  underkeepers  respectively 
wore  a  distinguishing  dress. 

Moses  Brixey  was  the  head  keeper  of  two  of  the  walks  of 
Cranbourne  Chase,  called  Rushn;iorc  and  Stapleford  walks, 
and  had  under  him  two  assistant  keepers  for  the  former  and 
three  for  the  latter.  James  Barrett,  the  person  mentioned 
in  the  indictment,  was  one  of  the  assistant  keepers  of  Rush- 
more  walk. 

On  the  day  in  question,  Barrett  was  going  his  rounds  in 
Rushmore  walk  to  look  after  the  deer,  when  he  observed  the 
prisoner  with  a  gun  in  his  hand,  runnings  He  pursued  the 
prisoner,  and  called  out  that  if  he  did  not  stop  he  would 
knock  him  down,  and  also  threw  a  stick  at  him;  but  it  did 
not  appear  that  the  stick  hit  him.  When  he  arrived  within 
twenty  yards  of  the  prisoner  the  latter  turned  round,  and, 
[  *502  ]  presenting  his  gun  at  *Barrett, .  threatened  to  blow 
his  brains  out  if  he  came  any  nearer.  On  Barrett's  still 
advancing,  the  prisoner  ran  on,  until  Barrett  came  within 
four  or  five  yards  of  him,  when  he  again  put  his  gun  to  his 
shoulder,  pointed  it  towards  Barrett,  and  threatened  as  before. 
Barrett,  however,  still  advanced,  and  put  out  his  hand  to 
catch  hold  of  the  prisoner,  his  intention  being  to  take  both 
bis  gun  and  his  person;  when  the  prisoner,  seizing  the  barrel 
of  his  gun,  struck  Barrett  with  the  butt  a  violent  blow  on 
the  head,  which  knocked  him  down  and  stunned  him;  and 
when  he  attempted  to  rise  the  prisoner  repeated  his  blow. 
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by  which  the  stock  of  the  gun  was  broken.  A  struggle  then 
took  place  between  them,  in  which  Barrett  was  further  in- 
jured; but  in  the  result,  other  persons  coming  up  to  his 
assistance,  the  prisoner  was  secured.  All  this  took  place  in 
Rushmore  walk. 

The  gun  was  loaded  with  powder  and  balls;  and  the  jury 
found  that  the  prisoner  came  with  it  into  the  chase,  with  in- 
tent to  shoot  the  deer. 

The  prisoner's  counsel  took  many  objections  to  the  indict- 
ment and  the  evidence,  of  which  the  greater  part  were  over- 
ruled, and  the  prisoner  was  convicted;  but  the  learned  judge 
respited  the  judgment,  and  submitted  the  following  points  to 
the  consideration  of  the  twelve  judges. 

First,  Whether  an  assistant  keeper,  not  being  appointed 
or  confirmed  by  the  owner  of  the  chase,  is  authorised  by  16 
G.  3.  c.  30.  8.  9.  to  seize  the  gnns  of  persons  entering  the 
chase  with  intent  to  kill  deer,  unless  the.  head  keeper  be  pre- 
sent? 

Secondly,  Supposing  an  assistant  keeper  to  be  so  author- 
ised, then,  whether  Barrett  was  in  the  lawful  execution  of 
his  duty,  when  he  attempted,  in  the  manner  mentioned  in  the 
case,  to  stop  the  prisoner,  and  to  take  his  gun,  and  also  to 
apprehend  his  person;  he  being  authorised  to  take  the  gun 
by  s.  9.,  but  not  authorised  to  apprehend  the  person  by 
s.  15.,  which  applies  only  to  persons  found  in  the  act  of 
hunting? 

The  case  was  considered  by  the  judges  in  Hilary  term, 
1823.  No  opinion  was  given  upon  the  first  point:  but  upon 
the  second,  the  judges  (ten  of  them  being  present)  were  una- 
nimous, that  as  the  keeper  had  no  right  to  seize  the  person 
in  order  to  get  the  gun,  unless  he  had  first  demanded  the 
gun,  he  was  not  duly  in  the  execution  of  his  office,  when  the 
prisoner  beat  him,  and  that  the  conviction  was  therefore 
wrong. 
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«Bex  V,  William  PaDkhunt  and  Timotliy  Whiffin. 


A  penoD  oonvicted  under  57  0. 3.  e,  90.  of  Mng  feond  irmed  ib  Um  nif  ht  in  a 
chue,  ptrk,  wood,  or  plantation,  may  be  Mateooed  to  hard  labor  by  3  O.  4.  c.  114,  fiir 
all  thoie  places  are  either  open  or  inoloeed  grroand. 

THE  defendants  were  convicted  before  Mr.  Justice  Baylej, 
at  the  special  gaol  delivery  for  the  county  of  Kent,  in  January, 
1823)  of  having  entered  into  a  wood^  with  the  intent  iHegallj 
to  kill  game  there,  and  for  being  found  there  at  night  armed 
with  a  ffun. 

The  learned  judge  sentenced  them  to  imprisonment  in  the 
house  of  correction;  but  did  not  sentence  them  to  hard  labor, 
because  the  3  G.  4.  e.  114.  seemed  to  him  not  to  extend  to 
this  case.  But  as  the  question,  whether  the  case  was  within 
that  act,  was  of  general  importance;  and  as  the  right  to  com- 
mit to  the  house  of  correction,  independently  of  that  act, 
might  be  questionable,  the  learned  judge  thought  it  proper  to 
request  the  judges  to  take  the  case  into  their  consideration. 

By  57  6.  4.  c.  90.,  entering  into  any  forest,  chase,  park, 
wood,  plantation,  close,  or  other  open  or  inclosed  ground, 
with  intent  to  kill  game,  and  being  found  there  at  night  armed, 
is  made  an  offence. 

By  3.  G.  4.  c.  114.,  imprisonment  with  hard  labor  may  be 
awarded  for  (amongst  other  offences)  the  offence  of  having 
entered  any  open  or  inclosed  ground,  with  intent  to  kill  game, 
and  being  found  there  at  night  anned. 

As  this  latter  statute  omits  the  words  ^^  forest,  chase,  park, 
wood,  and  plantation,^  which  are  contained  in  the  57  G.  3.  c. 
60.,  the  learned  judge  doubted  whether  in  a  case  where  the 
conviction  was  for  entering  any  of  those  places  the  statute  3 
6. 4.  c.  114.  applied. 

In  Hilary  term,  1823,  this  point  was  considered  by  the 
judges,  who  were  of  opinion  that  the  sentence  of  hard  labor 
might  be  passed  in  sucti  a  case,  inasmuch  as  the  places  speci- 
fied in  the  statute  57  G.  3.  c.  90.,  are  all  of  them  either  ^  opcm 
or  inclosed  ground.^ 
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*Rex  V.  Thomas  Wakeling. 

False  pretences;  dO  G»fLc,SU,  A  pretenee  to  a  perish  ofBoer,  as  an  ezcnse  lor  not  working*, 
that  the  party  has  not  clothes*  when  he  really  has,  thoagh  it  induce  the  officer  to  give 
him  clothes,  is  not  ohtaining  goods  by  false  pretences  within  this  statute. 

THE  prisoner  was  convicted  before  Mr.  Justice  Bayley,  at 
the  gaol  delivery  for  the  county  of  Essex,  in  January,  1823, 
for  obtaining  a  pair  of  shoes  from  Thomas  Poole,  the  over- 
seer of  the  poor  of  the  parish  of  Great  Wheltham,  from  which 
parish  the  prisoner  received  parochial  relief,  by  falsely  pre- 
tending that  he  could  not  go  to  work  because  he  had  no 
shoes,  when  he  had  really  a  sufficient  pair  of  shoes. 

It  appeared  in  evidence  that  the  prisoner  and  his  family  re- 
ceived relief  from  the  parish;  that  Poole,  the  overseer,  bid 
the  prisoner  go  to  work  to  help  to  maintain  his  family;  that 
the  prisoner  said  he  could  not  because  he  had  no  shoes;  that 
Poole,  the  overseer,  thereupon  supplied  him  with  a  pair  of  the 
value  often  shillings,  and  that  the  prisoner  had,  in  fact,  at  the 
time,  two  pair  of  new  shoes,  which  he  had  previously  received 
from  the  parish. 

The  learned  judge  doubted  whether  this  was  a  case  within 
the  statute,  and  thought  it  right  to  lay  it  before  the  judges 
for  their  consideration. 

In  Hilary  term,  1823,  this  case  was  considered  by  the 
judges,  who  held  that  it  was  not  within  the  act,  and  that  the 
conviction  was  wrong;  the  statement  made  by  the  prisoner 
being  rather  a  false  excuse  for  not  working  than  a  false  pre- 
tence to  obtain  goods. 
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*Rex  V.  John  Waite. 

upon  an  indictment  ior  forging^  or  uttering  a  power  of  attorney  to  Bell  and  trantler  stock 
in  the  fund:),  the  person  whose  name  is  forged  is  a  competent  witoees  for  the  crown  if 
the  stock  has  not  been  trimsferredi  and  he  has  given  notice  to  the  bank  disa?owing  the 
power.  Especially  if  it  be  previously  proved,  that  though  there  is  an  attestation,  in- 
}K)rting  that  ho  executed,  in  the  presence  of  two  witnesses,  he  did  not  so  execute  in  their 
presence;  the  bank  act  not  authorising  any  transfer,  under  a  power  of  attorney,  unless  it 
is  attested  by  two  witnesses.  And  it  will  make  no  difference  whether  the  stock  was  tiie 
property  of  the  person  whose  name  is  forged;  or  whether  he  was  a  mere  trustee.  & 
C.  1  Bingh.  R.  121. 

THE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayley  (present  Mr.  Baron  Garrow),  at  the  Old  Bailey  ses- 
sions in  January,  1823,  of  uttering  a  forged  power  of  attorney 
for  selling  stock,  which  was  standing  in  the  joint  names  of  the 
prisoner  and  John  Cox.  The  power  imported  to  be  executed 
by  the  prisoner  and  John  Cox,  and  the  attestation  imported 
that  it  was  executed  in  the  presence  of  the  subscribing  wit- 
nesses by  the  prisoner  and  John  Cox.  The  subscribing  wit- 
nesses proved  that  it  was  not  executed  by  Cox  in  their  pre- 
sence, and  that  Cox^s  signature  was  not  upon  the  power  when 
they  attested  it,  and  that  they  believed  the  words  in  the  at- 
testation, "  and  John  Cox,"  were  added  after  they  attested. 
The  bank  ledger  was  produced;  according  to  which  the  stock 
was  still  standing  in  the  prisoner's  and  Cox's  names,  and  the 
party  to  whom  the  power  was  granted  proved,  that,  when  he 
applied  to  sell  under  the  power,  he  was  not  permitted  to  sell, 
Cox's  signature  bein;^  objected  to,  as  differing  from  one  he 
had  before  made.  Cox  was  then  called  as  a  witness  to  prove  . 
the  forgery  and  other  points:  he  was  objected  to,  but  both 
the  learned  judges  thought  him  competent,  and  he  was  ex- 
amined. He  produced  the  probate  of  a  will  of  a  Mr.  Fitchew, 
by  which  he  gave  some  money  to  the  prisoner  and  Edmund 
Naish,  in  trust,  for  Mrs.  Fitchew,  for  life,  remainder  to  Ste- 
phen and  John  Cox;  and  he  proved  that  Naish  refused  to 
act;  that  the  trust  money  was  invested  in  the  joint  names  of 
the  prisoner  and  himself;  that  he  never  gave  any  power  to 
sell;  that  the  signature  in  his  name  was  a  forgery;  and  that 
as  soon  as  he  knew  of  it,  viz.  in  three  days  after  the  date,  he 
wrote  and  sent  a  letter  to  the  accountant-general  of  the  Bank  to 
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state  that  he  had  not  executed  any  such  power,  and  was  not 
privy  to  its  execution.  This  letter  was  produced,  and  had 
upon  it  the  country  and  London  postmarks,  and  it  ^as  pro- 
duced by  the  counsel  for  the  Bank.  No  express  evidence 
was  given  of  its  reaching  the  *accountant-general,  [  *506  ] 
or  any  other  officer  of  the  Bank.  The  prisoner  after  his  con- 
viction petitioned  the  crown  on  the  grounds  that  John  Cox 
was  improperly  received  as  a  witness,  and  he  relied  upon  the 
following  grounds  of  objection: — that  the  party  whose  name 
was  forged  was  not  competent,  in  case  the  instrument,  if  gen- 
uine, could  have  prejudiced  him;  that  it  would  have  preju- 
diced him,  .if  genuine,  in  case  the  stock  had  been  sold  out;  that 
for  any  thing  that  appeared  in  evidence  upon  the  trial,  the 
stock,  might  have  been  sold  before  the  trial;  for  though  no 
sale  appeared  upon  the  ledger,  and  a  witness  stated  that  the 
stock  was  still  in  the  original  names,  it  might  have  been  sold 
under  the  power  after  he  had  left  the  Bar^  with  the  ledger; 
that,  if  not  sold  before  the  trial,  it  would  be  saleable  after- 
wards, unless  the  prisoner  was  convicted,  or  unless  tlie  pow- 
er was  duly  revoked;  that  the  Bank  was  compellable  to 
submit  to  it,  unless  it  were  duly  revoked;  that  as  the  power 
was  by  deed,  it  would  require  a  deed  to  revoke  it,  and  that, 
asjsuch  deed  must  be  attended  with  expense,  Cox  had  a  direct 
interest  to  avoid  that  expensq. 

As  the  conviction  would  have  been  wrong  if  any  of  these 
objections  wer«  weU«founded,  they  were  submitted  to  the  con- 
sideration of  the  twelve  judges. 

The  power  of  attorney  was  in  the  following  form:  **  Know 
all  men  by  these  presents,  that  we,  John  Waite,  of  St.  James's, 
Gloucestershire,  gentleman,  and  John  Cox,  of  Wrington,  Som- 
crshetshire,  attorney,  do  jointly,  and  each  of  us  doth  separate- 
ly for  ourselves,  and  for  the  survivors  of  us,  make,  constitute, 
and  appoint  John  Underbill,  of  the  Stock  Exchange,  gentleman, 
our  true  and  lawful  attorney  for  us,  and  in  our  names,  and  in 
our  behalf,  and  also  for  and  in  the  name  and  on  the  behalf  of 
the  survivor  of  us,  to  sell,  assign,  and  transfer  all  or  any 
part  of  2189/.  175.  Irf.,  being  all  our  interest  or  share  in  the 
capital  or  joint  stock  of  3  per  cent,  annuities,  created  by  an  act 
of  parliament  of  the  25th  year  of  the  reign  of  His  Majesty 
King  George  the  Second  [entitled  an  act  for  converting  the 
several  annuities  therein  mentioned,  into  several  joint  stocks 
of  annuities  transferable  at  the  Bank  of  England,  to  be  charged 
on  the  sinking  fund,  &c.,],  and  by  several  subsequent  acts; 
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also  to  receive  the  consideration  money,  and  give  a  receipt 
or  receipts  for  the  same,  and  to  do  all  lawful  acts  requisite  for 
effecting  the  premises  hereby  ratifying  and  confirming  all  that 
[  *507  ]  our  said  attorney  shall  do  therem  by  virtue  hereof;*  and 
in  case  of  the  death  of  both  or  either  of  us,  this  letter  of  attor- 
ney, as  to  all  matters  and  things  which,  after  our  re^ective 
decease,  shall  be  done  by  our  said  attorney  by  virtue  of,  or 
under  colour,  or  in  pursuance  thereof,  shall,  so  far  as  the  go- 
vernor and  company  of  the  Bank  of  England  are  interested 
or  concerned,  be  as  binding  upon  our  respective  executors  and 
administrators,  as  the  same  would  have  been  upon  us,  if  liv- 
ing, unless  notice  in  writing  of  our  respective  deaths  shall 
have  been  previously  given  to  the  said  governor  and  company^ 
by  our  executors,  or  administrators,  or  by  some  person  or 
persons  interested  in  the  property  to  which  this  letter  of 
attorney  refers;  and  unless  such  notice  be  given,  we  hereby 
severally  covenant,  promise,  and  engage,  and  bind  ourselves 
and  our  respective  executors  and  administrators,  to  and  with 
the  said  governor  and  company  of  the  Bank  of  England,  that 
our  respective  executors  and  administrators  shall  and  do  allow, 
ratify,  and  confirm,  as  good,  valid,  and  effectual  against  them, 
and  against  our  respective  estates,  whatsoever  shall  or  may 
be  done  by  our  said  attorney  after  our  respective  decease,  so 
far  as  the  said  governor  and  company  of  the  Bank  of  England^ 
shall  or  may  be  in  any  way  or  manner  interested  therein.    In 
witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 
the  twenty-second  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  twenty-one. 

*^  Signed,  sealed,  and  delivered,  in  the  presence  of  us,  by 
the. above  named  John  Waite  and  John  Cox: — 

"  John  Waitb,  (L.  S.) 
«  John  Cox.      (L.  S.) 

"  William  Shepherd^  Stationer,  Com  Street^  Bristol. 

"  Thomas  Davis^  Auctioneer,  Corn  Street^  BristoV^ 

This  case  was  argued  in  the  Exchequer  Chamber,  on  the 
29th  of  January,  Hilary  term,  1823,  before  all  the  judges 
except  Mr.  Justice  Richardson  and  Mr.  Baron  Wood,  (a) 

(a)  See  the  arguments  and  authoritiei  cited  upon  the  occasion  in  the  report  of  this  case 
in  1  Bio|rh.  195,  •  et  sejtt. 

•  Engr.  Com.  Law  Reps.  vUi.  967. 
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The  judges  present  were  all  of  opinion  that  Cox  was  com« 
pet^it,  and  was  rightly  admitted  as  a  witness.  They  con- 
sidered that  he  had  not  been  prejudiced  by  the  forgery  at  the 
time  of  the  trial;  and  that  nis  disavowal  of  the  power  of 
attorney  was  a  prohibition  to  the  Bank  from  permitting  it  to 
be  used,  and  was  ^tantamount  to  the  revocation  of  a  [  *509  ] 
genuine  powen  and  that  if  it  were  not,  yet  it  would  have 
been  in  Cox's  power,  as  soon  as  the  trial  was  over,  by  notice 
to  the  Bank  and  to  Underbill,  to  have  prevented  Underbill 
from  acting  under  it.  And  if  he  had  been  disposed  to  have 
allowed  Underbill  to  have  acted  under  it,  yet  be  might  have 
taken  care  that  the  price  was  secured  for  the  purposes  of  the 
trust. 

The  prisoner  was  afterwards  executed. 


Sex  V.  Thomas  White  and  Zacbarias  Langdon. 

The  conf^ion  of  a  priioner  before  a  magistnite  is  sufficient  ground  to  warrant  a  con?ic- 
tion,  though  there  is  no  positive  proof  aliunde  that  the  offence  was  committed.  At 
least,  if  ther6  is  probable  evidence  that  it  was  committed. 

THE  prisoners  were  tried  before  Mr.  Justice  Burrough,  at 
the  spring  assizes  for  the  county  of  Cornwall,  in  the  year 
1823,  on  an  indictment  for  stealing  four  bushels  of  oats,  the 
goods  of  William  Pearce. 

The  prosecutor,  who  was  a  stable-keeper  at  Truro,  deposed 
that  he  had  300  quarters  of  oats,  sometimes  more,  sometimes 
loss,  in  his  granary,  the  door  of  which  was  fastened  with  a 
padlock;  that  on  the  24th  of  the  preceding  month  of  Decem- 
ber, be  found  the  door  unhinged  and  drawn  back.  He  said 
he  could  not  swear  that  he  lost  any  of  his  oats.  Another 
witness  stated,  that  on  the  24th  I)ccember,  at  half  past  two 
in  the  morning,  he  saw  two  men  coming  from  Mr.  Pearce's 
yard,  each  of  them  having  a  sack  on  his  shoulders,  but  he 
did  not  say  that  these  men  were  the  prisoners.  It  was  proved 
by  another  witness,  that  the  prisoner  White,  on  the  same  24th 
December,  asked  him  to  carry  four  bags  of  oats  to  a  Mr. 
Johns's,  and  to  shake  them  into  a  bin  there,  saying  that  they 
came  from  B,  farmer  in  the  country.    The  witness  did  so,  and 
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brought  the  bags  back  to  White.  Mr.  Johns  proved  that  he 
bought  four  bushels  of  oats  of  White  on  Christmas  eve  at 
six  sliillings  and  sixpence  a  bushel.  It  was  further  proved 
by  a  witness  who  had  seen  these  oats  at  Mr.  Joho8%  that 
they  were  black  Irish  kiln  dried  oats,  which  was  the  kind  of 
oats  in  the  granary  of  Mr.  Pearce. 

[  *509  ]  *The.  counsel  for  the  prosecution  then  offered  to 
give  in  evidence  the  several  confessions  of  the  two  prisoners 
taken  before  the  magistrates:  but  the  learned  judge  doubted 
whether,  as  Mr.  Pearce  could  not  establish  that  a  felony  had 
been  committed,  the  evidence  was  sufficient  to  let  in  the 
confessions.  He  determined  however  to  admit  the  evidence, 
and  reserve  the  point  for  the  opinion  of  the  learned  judges. 

Each  confession  contained  a  most  explicit  acknowledge- 
ment of  the  felony  charged  in  the  indictment. 

The  jury  found  the  prisoners  guilty,  and  sentence  was 
passed  upon  them.  The  question  was  afterwards  submitted 
to  the  judges;  namely,  whether,  the  evidence  having  been 
received,  the  conviction  was  good  as  to  both  or  cither  of  the 
prisoners. 

In  Easter  term,  1823,  the  judges  present  held  the  conviction 
right,  (a) 


Rex  V.  John  Tippet 

CdD&flsion  of  a  prisoner  evidence  a^piinst  him  without  poeitive  proof  oZiunde  of  the  offence 
having  been  committed.    See  Rex  v.  White  &  Langdon,  arde,  508. 

THIS  was  also  an  indictment  for  stealing  two  bushels 
of  oats,  the  goods  of  William  Pearce,  the  same  person 
mentioned  in  the  indictment  in  the  last  case,  and  was  tried 
before  Mr.  Justice  Burrough,  at  the  same  assizes  for  the 
county  of  Cornwall. 

The  prosecutor  Pearce  gave  the  same  evidence  as  in  the 
last  case,  stating,  in  addition,  that  the  prisoner  was  an  under 
ostler  in  his  stables. 

The  confession  of  the  prisoner  before  a  magistrate  was 

(a)  See  Rex  v.  Falkner,  anl«,  p.  481^  and  the  noxt  case  Rex  v.  Tippet 


Norton's  casb,  1823*  509 

proved,  in  X9h\ch  he  explicitly  acknowledged  that  he,  in 
company  with  .White  and  Langdon  (the  prisoners  convicted 
in  the  former  case),  stole  oats  from  Mr.  Pearce's  granary. 

The  learned  judge  received  the  evidence,  and  the  jury 
found  the  prisoner  guilty. 

The  question  as  to  the  propriety  of  the  conviction  upon 
this  evidence  was  afterwards  submitted  to  the  consideration 
of  the  judges. 

*In  Easter  term,  1823,  seven  of  the  learned  [  *510  ] 
judges  (all  who  met  upon  the  occasion),  were  of  opinion  that 
the  conviction  was  right,  as  there  was  not  only  the  confession 
but  the  evidence  of  Pearce  also,  which  made  it  probable  that 
oats  had  b^en  stolen;  as  it  appeared  from  such  evidence  that 
the  door  of  the  granary  had  been  broken  open.  And  most 
of  the  learned  judges  thought  that,  without  the  owner's 
evidence,  the  prisoner's  confession  was  evidence  upon  which 
the  jury  might  have  convicted,  (a) 


Rex  V.  Frederick  John  William  Norton. 

A  prosecutor  may  be  described  by  a  name  he  has  assamed,  though  it  be  not  his  right  name. 

THE  prisoner  was  tried  before  Mr.  Baron  Hullock,  at  the 
Old  Bailey  sessions,  on  the  12th  of  April,  1823,  upon  an 
indictment  for  stealing  in  the  dwelling-house  of  Mary  Johnson, 
one  clock  of  the  value  of  six  pounds,  and  several  other 
articles,  her  property. 

The  felony,  and  the  prisoner's  guilt  -were  clearly  estab* 
lished. 

The  prosecutrix  swore,  that  the  articles  mentioned  in  the 
indictment  were  her  property.  She  also  stated  that  her 
original  name  was  Mary  Davis;  but  that  she  had  been  called 
and  known  by  the  name  of  Mary  Johnson  for  the  last  five 
years. 

That  she  took  the  house  in  which  the  felony  was  commit- 
ted; two  years  ago,  in  the  name  of  Johnson;  and  had  always 
gone  and  been  known  in  the  neighborhood  by  the  name  of 

(a)  See  Wheeling^s  Case,  1  Leach,  311.  note  (a).    Rex  v,  Eldridge,  East  T.  1821,  ante, 
p.  440.    Rex  V.  Falkner,  anle,  p.  481.    Rex  v.  White  and  Langdon,  an/e,  p.  508. 
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Johnson,  and  had  not  for  the  last  five  years  been  known  or 
called  by  the  name  of  Davis.  That  she  did  not  take  the 
name  of  Johnson  for  any  purpose  of  concealment  or  of  fraud. 

The  prisoner's  counsel  objected  to  the  indictment,  on  the 
ground  that  the  dwelling-house  was  improperly  laid  as  the 
dwelling-house  of  Mary  Johnson.  And  the  prisoner  being 
convicted,  the  question,  whether  the  dwelling-house  was  well 
described*  in  the  indictment,  was  reserved  for  the  opinion  of 
the  judges. 

[  *511  ]  *In  Easter  term,  1823,  the  point  was  taken  into 
consideration  by  seven  of  the  learned  judges,  who  were 
clearly  of  opinion  that  the  time  the  prosecutrix  had  been 
known  by  the  name  of  Johnson  warranted  her  being  so  called 
in  the  indictment,  and  that  the  conviction  was  right. 


Rex  t?.  Thomas  Careless  Hunter. 

forgery.    The  instrument  set  forth  in  the  indictment,  and  therein  described  as  a  promis- 
sory notCt  held  to  be  a  bill  and  not  a  note. 

THE  prisoner  was  convicted  before  Mr.  Justice  Holroyd 
at  the  summer  assizes  for  the  county  of  Warwick,  in  the 
year  1823,  of  uttering  and  publishing  as  true,  a  forged  pro- 
missory note,  with  intent  to  defraud  Benjamin  Hobday,  know- 
ing it  to  be  forged,  against  the  statute. 

The  indictment,  in  stating  and  describing  the  forged  in- 
strument, stated  it  only  as  follows,  without  any  innuendo 
explanation  or  allegation  respecting  it  or  its  contents,  further 
than  as  above  stated,  and  thus  denominating  and  describing 
it,  viz:  "  a  promissory  note  for  the  payment  of  money,  which 
is  as  follows:^' 

"  Newport,  Nov.  20,  1821. 
«  £  28  15  0. 

"  Two  months  after  date,  pay  Mr.  Bn.  Hobday,  or  order, 
the  sura  of  twenty-eight  pounds  fifteen  shillings. 

"  Value  reed. 
**  John  Jonbs. 
"  At  Messrs.  Spoon  &  Co. 
"  Bankers,  LondonJ*^ 
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A  question  was  submitted  for  the  opikiion  of  the  judges, 
namely,  whether  the  prisoner  was  rightly  convicted  on  the 
above  indictment,  an  objection  having  been  taken,  that  the 
instrument  so  described  was  not  in  law  a  promissory  note: 
or  wiietber  the  objection  was  not  properly  an  objection  in 
arrest  of  judgment. 

In  Easter  term,  1825,  the  judges  held  that  the  instrument 
was  a  bill  of  exchange,  and  not  a  promissory  note. 


*Rex  V.  William  Fitzpatrick.       [  *512  ] 

Indictment  for  being  at  Urge  after  an  order  for  traneportation.    Variance  in  the  itatement 

of  the  condition  upon  which  the  royal  mercy  had  been  extended;  the  condition  not  being 

^  general,  as  stated,  bat  specific;  that  the  prisoner  should  be  transported  to  places  specified. 

THE  prisoner  was  convicted  before  Mr.  Justice  Bayley, 
at  the  Lancaster  spring  assizes,  in  the  year  1823,  for  being 
at  large  after  an  order  for  his  transportation. 

The  indictment  against  bim  stated  that  he  was  capitally 
convicted  at  the  summer  assizes  of  1818;  but  that  His 
Majesty  was  graciously  pleased  to  extend  his  mercy  to  him, 
upon  condition  of  his  being  transported  for  life  to  some  parts 
beyond  the  seas;  and  that  he  was  thereupon  ordered  to  be 
transported  to  New  South  Wales,  or  to  some  of  the  islands 
adjacent,  (a) 

It  appeared  in  evidence,  that  the  condition  upon  which  he 

(a)  The  indictment  stated  the  previous  conviction  of  the  prisoner  (along  with  Daniel 
Fiupatrick)  at  Lancaster  assizes,  58  G.  3,  for  highway  robbery,  and  the  sentence  of  death 
passed  upon  them;  and  then  proceeded  thus; — 

**  And  the  jurors  aforesaid,  now  here  sworn,  do  further  present  that  His  said  late  Majesty 
having  been  graciously  pleased  to  extend  his  royal  mercy  to  the  said  William  Fitzpatrick 
and  Daniel  Fitzpatrick  on  condition  of  their  being  transported  to  some  parts  beyond  the 
seas,  for  and  during  the  term  of  their  natural  lives,  and  such  intention  having  been  notified 
in  writing  by  one  of  His  said  late  Majesty's  principal  secretaries  of  state  to  the  said  Sir 
George  Wood,  Knight,  the  judge  before  whom  the  said  William  Fitzpatrick  and  Daniel 
Fitzpatrick  were  convicted  of  the  felony  aforesaid,  the  said  judge  was  pleased  to  grant  his 
Jiat  for  the  transportation  of  the  said  William  Fitzpatrick  and  Daniel  Fitzpatrick  accord, 
ingly,  and  the  said  William  Fitzpatrick  and  Daniel  Fitzpatrick  were  afterwards,  to  wit,  at 
the  same  general  sessions  of  assize  of  oyer  and  terminer  and  general  gaol  delivery,  held 
at  the  castle  of  Lancaster,  on  the  said  fideenth  day  of  August,  in  the  fifly-oigbth  year  of 
the  reign  aforesaid,  ordered  to  be  transported  with  all  convenient  speed  to  the  eoast  of  New 
South  Wales,  or  some  one  or  other  of  the  islands  adjacent,  there  to  stay  and  remain  for 
and  during  the  term  of  their  natural  lives." 

65 
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reQeived  the  royal  mercy  was  not  general,  as  the  indictment 
stated,  but  specific;'  that  he  should  be  transported  to  New 
South  Wales,  or  some  of  the  islands  adjacent;  and  the 
learned  judge  thought  this  a  variance,  because  the  real  con- 
dition would  not  have  warranted  a^y  order  except  for  tranfi- 
portation  to  the  places  specified;  whereas  the  condition,  as 
stated  in  the  indictment,  would  have  warranted  a  general 
order. 

[  *513  ]  *The  learned  judge  therefore  forbore  to  pass  sen- 
tence; and  saved  the  case  for  the  consideration  of  the  judges. 

In  Easter  term,  1823,  the  judges  held  that  the  conviction 
was  wrong. 


Rex  V.  William  Allen. 

Upon  an  indictment  for  a  aecond  oflfence  against  42  &.  3.  e.  107.  by  killing'  deer,  objectiom 
were  taken  to  the  conviction  for  tlie  first  offence,  vig,  that  it  was  not  in  the  pioper 
county,  and  that  it  was  not  correctly  stated  in  the  indictment  for  the  eecond  oSences 
and  the  conviction  for  the  second  offence  held  wrongr. 

THIS  was  an  indictment  tried  before  the  Lord  Chief 
B^ron  Richards,  at  the  Chelmsford  spring  assizes,  in  the 
year  1823. 

The  indictment  stated,  that  the  said  William  Allen  was,  in 
pursuance  of  an  act  of  parliament  (42  G.  3.  c.  107.  5.  2.), 
convicted  by  and  before  E.  R.  Mores,  Esq.,  one  of  His 
Majesty's  justices  of  the  peace,  acting  in  and  for  the 
county  of  Essex;  for  that  he,  the  said  William  Allen  did,  on 
the  29th  of  November,  1820,  in  a  certain  uninclosed  part  of 
His  Majesty's  forest  of  Waltham,  in  the  parish  of  Barking, 
in  the  county  of  Essex,  unlawfully  and  wilfully  carry  away  a 
certain  fallow  deer,  of  which  the  King  was  owner,  and  with- 
out His  Majesty's  authority;  and  the  said  justice  did  adjudge 
that  the  said  William  Allen  had  thereby  forfeited  50/.  dz:c.;  and 
the  indictment  then  proceeded  to  state,  that  the  said  William 
Allen,  after  having  been  duly  convicted  of  the  said  offence 
did,  on  the  11th  of  December,  2  G.  4,  in  the  said  county  of 
Essex,  unlawfully  and  feloniously  offend  a  second  time,  by 
committing  a  certain  offence  agaiifst  the  said  act  of  parlia* 
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ment,  by  TirilfuUy  and  feloniously,  aiding,  abetting  and  assist* 
ing  one  John  Hudgell,  in  killing  a  certain  faliow  deer,  &c.  (a) 

The  conviction  was  properly  proved;  and  appeared  to  be 
a  conviction  by  E.  R.  Mores,  Esq.,  one  of  His  Majesty's 
justices  of  the  peace,  acting  in  and  for  the  county  of  Essex:, 
and  corresponded  with  the  statement  in  the  indictment,  ex*- 
cept  that  it  was  a  conviction  of  four  persons;  namely,  tho 
said  William  Allen,  and  also  Thomas  Harvey,  Luke  Harvey, 
and  William  Warren:  whereas  it  was  stated  in  the  indict- 
ment as  the  conviction  of  William  Allen^  without  adverting 
to  the  other  persons. 

•The  identity  of  William  Allen,  and  the  fact  [  *514  ] 
charged  in  the  indictment  as  a  second  offence,  was  also 
proved.  But  it  appeared  that  the  conviction  for  the  first 
c^ence  was  at  Edmonton^  in  the  county  of  Middlesex,  and 
not  in  the  county  of  Essex;  and  the  place  where  that  offence 
was  committed  was  in  the  county  of  Essex. 

The  counsel  for  the  prisoner  took  several  objections:  first, 
that  it  was  not  stated  in  the  indictment  that  William  Alien 
was  duly  convicted;  secondly,  that  he  was  not  duly  convicted 
as  the  conviction  was  in  Middlesex,  and  not  in  Essex,  the 
proper  county;  and,  thirdly,  that  the  conviction  was  of  four 
persons;  whereas  the  indictment  stated  it  as  a  conviction ,  of 
William  Allen,  and  not  a  joint  conviction:  and,  therefore, 
that  there  was  a  fatal  variance. 

The  prisoner  having  been  convicted,  the  case  was  reserved 
for  the  consideration  of  the  judges,  who  in  Easter  term,  1823, 
held  that  the  conviction  was  wrong,  (a) 

(a)  This  is  made  an  offence  punishable  by  transportation. 

(a)  The  second  objection  was  probably  considered  fatal  The  28  G.  3.  c,  49.  s.  I.  enacts, 
That  a  iastice  actingr  as  such  for  two  adjoining  counties,  may  act  as  a  justice  in  all  mat- 
ters and  tbingrg  whatsoever  concerning  or  in  any  wise  relating  to  any  or  either  of  the  said 
counties,  and  that  all  acts  of  such  justice  shall  be  as  ▼alid,  to  all  intents,  as  if  such  acts  had 
been  done  in  the  county  to  which  such  acts  more  particularly  relate:  provided  that  such 

Iustioe  be  personally  resident  in  one  of  the  said  counties  at  the  time  of  doing  such  acts. 
)ut  in  this  case  of  Rex  v.  Allen,  it  does  not  appear  that  Mr.  Mores  came  within  the  pro- 
Tisions  of  the  statute. 

A  case  of  Rex  «.  William  Warren  was  tried  at  the  same  assizes,  the  circumstances  of 
which  were  exactly  similar  to  those  of  Rex  «.  Allen,  and,  being  also  res^l'ved,  was  dis- 
posed of  by  the  above  decision. 
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*Rex  V.  Thomas  Ridley. 

The  indictmeiit  nnder  57  G.  3.  c.  90.  (a)  cbar|ringa  party  with  having  entered  intoa  fimtt 
chaae,  &jc^  with  intent  to  destroy  game,  and  being  found  armed  in  .the  night,  mo^  in 
some  way  or  other,  particnlariae  the  pkce. 

THE  defendant  was  convicted  before  Mr«  Justice  Bajley, 
at  the  spring  assizes  for  the  county  of  Northumberland,  in  the 
year  1823,  of  being  armed  with  a  gun  in  the  night,  with  intent 
to  kill  game,  in  a  certain  close,  in  the  parish  of  Whitfield,  in 
the  county  of  Northumberland.  The  indictment  contained 
two  counts;  one  for  entering  a  certain  close,  the  other  for 
entering  certain  inclosed  ground;  but  there  was  nothing  in  the 
indictment  to  show  what  particular  close,  or  what  particular 
inclosed  ground  was  meant.  They  were  not  described  by 
name,  ownership,  occupation,  or  abuttals,  (b)  The  learned 
[  *516  ]  judge  doubted  whether  this  ^indictment  was  not  de- 
ficient in  proper  certainty,  and  discharged  the  defendant,  upon 
his  own  recognisance,  to  appear  and  receive  the  judgment  of 
the  court  when  required. 

(a)  See  words  of  the  atatnte,  ante^  368,  note  (a) 

(b)  The  indictment  was  in  the  foHowiug  form: — 

"  Northnmberland  to  wit.  The  jurors  of  our  lord  the  king,  upon  their  oath,  present  that 
Thomas  Ridley,  late  of,  &.C.,  laborer,  after  the  passing  of  a  certain  act  of  parliament,  oMKle 
and  passed  in  the  fifly-eeventh  year  of  the  reign  of  his  late  Majesty  king  George  the  Third, 
and  between  the  first  day  of  October  in  the  third  year  of  the  rcign  of  our  lord  toe  now  king, 
and  the  first  day  of  February,  in  the  fourth  year  of  the  reign  of  our  said  lord  the  now 
king,  (to  wit),  on  the  twenty-third  day  of  January,  in  the  third  year  of  the  reign  of  oar  said 
lord  the  now  king,  at  the  parish  of  Whitfield,  in  the  county  of  Northumberland,  baTing 
entered  intoa  certain  close  there  situate  and  being  with  the  intent  there  illegally  todeetro^. 
take,  and  kill  game,  was  there  found  at  night  (that  is  to  say)  between  the  hours  of  six  m 
the  evening  aiKl  seven  in  the  morning,  to  wit,  at  the  hour  of  one  in  the  night  of  the  said 
twenty.third  day  of  January,  in  the  third  year  aforesaid,  then  and  there  armed  with  a  oer- 
tain  gun,  against  the  form  of  the  statute  in  that  case  made  and  provided,  and  against  the 
peace  of  our  said  lord  the  now  king,  his  crown  and  dignity.  And  the  jurors  aforesaid, 
npon  their  oath  aforesaid,  do  further  present,  that  the  said  Thomas  Ridley,  after  rhe  pawing 
of  the  said  act  of  parliament,  and  between  the  said  first  day  of  October,  in  the  said  third 
year  of  the  rcign  of  our  said  lord  the  now  king,  and  tlie  said  first  day  of  February,  in  the 
said  fourth  year  of  the  rei^n  of  our  said  lord  the  now  king,  to  wit,  on  the  said  twenty-third 
day^f  January,  in  the  said  third  year  of  the  reign  of  our  said  lord  the  now  king,  at  the 
parish  of  Whitfield,  afiiresaid,  in  the  county  aforesaid,  having  entered  into  a  certain  inckised 
ground  there  situate  and  being  with  the  intent  there  illegally  to  destroy,  and  take,  and  kill 
game,  was  there  found  at  night,  that  is  to  say,  between  Sie  hours  of  six  in  the  evening  and 
seven  in  the  rocrnnig,  to  wit,  at  the  hour  of  one  in  the  night  of  the  said  twenty-third  day 
of  January,  in  the  third  year  aforesaid,  then  and  there  armed  with  a  certain  gun,  against 
the  form  of  the  statute  in  that  ease  made  and  provided,  and  against  the  peace  of  oor  said 
lord  the  king,  his  crown  and  dignity. 
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The  ca^  was  considered  by  the  judges  in  Trinity  term, 
1823,  when  Abbott  L.  C.  J.,  Holroyd  J.,  and  Park  J.  thought 
any  such  description,  of  the  place  unneccessary;  but  Burrough 
J.,  Garrow  B.,  Best  J.,  HuUock  B.,  and  Bayley  J,  thought 
otherwise;  because  there  was  substantially  a  local  offence, 
and  the  defendant  was  entitled  to  know  to  what  specific  pkico 
the  evidence  was  to  be  directed.  The  judgment  was  conse- 
quently arrested. 


Rex  t^.  Thomas  Smith. 

Embezzloment  by  servants,  39  O,  3.  c.  85.  If  a  seirant  generally  employed  by  bis  master 
to  receive  sums  of  one  description  and  at  one  place  only  is  employed  by  bim  in  a  par- 
ticalar  instance  to  receive  a  sum  of  a  different  description  and  at  a  different  place,  this 
latter  sam  is  to  be  considered  as  reoeived  by  him  by  virtue  of  bis  employment.  He  fills 
the  character  of  servant;  aad  it  is  by  being  employed  as  servant  that  he  receives  the 
money. 

THE  prisoner  was"  tried  and  convicted  before  Mr.  Justice 
Holroyd,  at  the  spring  assizes  for  the  connty  of  York,  in  the 
year  1823,  upon  the  statute  39  G.  3.  c.  85.,  for  feloniously 
and  fraudulently  embezzling  a  1/.  promissory  note,  and  IT^* 
and  Qd.  in  moneys;  which  he  being  the  servant,  and  employed 
for  the  purpose  in  the  capacity  of  a  servant  to  Thomas  Han* 
son  and  Thomas  Inman,  by  yirtue  of  such  employment  re- 
ceived for  and  on  their  account,  and  so  stealing  the  same. 

Hanson  and  Inman,  as  lessees  of  the  tolls  of  a  turnpike- 
road,  engaged  and  employed  the  prisoner  to  collect  the  tolls 
at  a  turnpike-gate  on  that  road,  called  Howarth  Gate,  at 
small  weekly  wages,  besides  his  having  the  use  of  the  furni- 
ture and  bed  in  the  turnpike-house.  The  collection  of  the 
tolls  at  that  turnpike-gate  was  all  that  he  was  hired  to  do; 
but,  during  that  employment,  his  master  Hanson,  on  one  oc- 
casion, ordered  him  to  receive  the  *amount  which  [  *517  ] 
John  Holmes,  who  was  in  like  manner  employed  by  Hanson 
and  Inman,  to  receive  the  tolls  for  them  at  another  gate,  had 
collected,  and  was  to  send  to  the  prisoner.  Though  the  gates 
were  on  the  same  road,  neither  gate  freed  the  other. 

The  note  and  money  in  question  were  accordingly  sent  to 
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the  prisoner  by  Holmes,  for  and  on  the  ac<^oant  of  Hanson 
and  Inman,  and  were  embezzled  by  him* 

A  question  was  reserved  for  the  opinion  of  the  judges, 
namely,  whether  the  note  and  money  were  received  by  the 
prisoner,  by  virtue  of  his  employment^  so  as  to  bring  this  em* 
bezzleii.ent  within  the  operation  of  the  above  statute. 
•  This  case  was  considered  by  eight  of  the  learned  judges, 
in  Ttrinity  erm,  1823,  when  Abbott  L.  C.  J.^  Holroyd  J.,  and 
Garrow  B.  were  of  opinion  that  the  prisoner  did  not  receive 
the  note  and  moneys  by  virtue  of  his  employment,  because 
it  was  out  of  the  course  of  his  employment  to  receive  them: 
but  Park  J.,  Burrough  J.,  Best  J.,  Hullock  B.,  and  Bayley  J. 
thought  otherwise;  because,  though  this  was  out  of  the  ordi- 
nary course  of  the  prisoner's  employment,  yet,  as  he  was  ser- 
vant to  Hanson  and  Inman,  and  in  his  character  of  servant  to 
them  had  submitted  to  be  employed  by  them  to  receive  the 
note  and  moneys  and  had  received  them  by  virtue  of  his 
being  so  employed,  the  case  was  within  the  statute,  and  the 
conviction  right,  (a) 


Rex  V.  John  Wilford  and  Charles  Nibbs. 

fiorgrlaiT.    Held  that  the  bonse  of  a  hmband  in  which  be  aliowed  his  wift  to  live  wpvati 
^   from  nim  mtght  be  described  as  the  house  of  the  basband,  though  the  wife  h?ed  tbero 
in  adaltery  with  another  man  who  paid  the  housekeeping  expenses,  and  though  the  hus- 
band suspected  a  criminal  intercourse  between  bis  wife  and  the  other  man  whtai  be 
allowed  her  to  live  separate. 

THE  prisoners  were  tried  and  convicted  before  Mr.  Baron 
Hullock,  at  the  Old  Bailey  sessions,  on  the  15th  day  of  May, 
in  the  year  1823. 

The  indictment  charged  them  with  burglariously  entering 
the  dwelling-house  of  George  Gillings,  in  the  night  time,  and 
[  *518  ]  stealing  *therein  a  feather  bed  and  other  articles  of 
the  said  George  Gillings,  and  ten  yards  of  baize  and  other 
articles  of  one  John  Websdale, 

The  facts  of  the  burglary  and  stealing  were  clearly  estab- 

(a)  See  Rex  v.  Beechej,  anJUt  319. 
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lished  by  evidence;  but  it  was  suggested  on  behalf  of  the  pri- 
soners that  the  dwelling-house  in  which  the  goods  were,  and 
from  which  they  were  stolen  in  the  night  time,  ought  not, 
under  the  circumstances  of  the  ease,  to  be  considered,  in  point 
of  law,  as  the  dwelling-house  of  George  Giilings. 

As  to  this  point  the  following  facts  appeared  in  evidence: — 

George  Gillings  named  in  the  indictment,  was  the  owner  of 
the  house  in  question,  which  was  built  by  him;  and  he  built 
it  and  paid  the  ground  rent  and  taxes  for  it,  but  never  lived 
in  it.  In  the  preceding  month  of  September  he  and  his  wife 
agreed  to  live  separate;  and  upon  that  occasion  he  told  her 
she  might  have  this  house  to  live  in;  and  she  went  to  it  ac- 
cordingly, and  bad  resided  in  it  ever  since.  Before  the  sepa- 
ration of  Gillings  and  his  wife  this  house  had  been,  for  about 
»x  months,  occupied  by  a  tenant,  but  Gillings  himself  never 
at  any  time  lived  in  it.  When  his  wife  left  him  he  gave  to 
her  a  feather  bed  and  several  other  articles  of  bedding,  which 
were  the  things  enumerated  and  described  in  the  indictment 
as  the  property  of  George  Gillings.  Mrs.  Gillings  and  a  man 
of  the  name  of  John  Websdale^  the  person  also  named  in  the 
indictment,  had  for  the  last  six  months  Hved  together  as  man 
and  wife  in  this  house;  during  which  time  Websdale  paid  the 
expenses  of  house^keeping,  but  he  never  paid  any  rent  to 
Gillings,  nor  had  he  ever  any  conversation  or  communication 
whatever  respecting  the  house  with  Gillings.  Gillings  had 
reason  to  suspect  a  criminal  intercourse  between  his  wife  and 
Websdale  before  their  separation,  but  he  did  not  certainly 
know  that  she  was  going  to  live  with  Websdale  in  this  house 
when  she  quitted  GilUngs's  residence.  Gillings,  however,  very 
soon  after  bis  wife  had  left  him,  knew  that  she  and  Websdale 
were  living  together  in  this  house. 

The  question  was  reserved  for  the  opinion  of  the  learned 
judges;  namely,  whether  the  house  in  which  the  burglary  was 
committed,  and  in  which  Mrs.  Gillings  and  John  Websdale 
were,  at  the  time  of  the  burglary,  living  in  the  manner  above 
stated,  was  properly  described  in  the  indictment  as  the  dwell- 
ing-house of  George  Gillings. 

*In  Trinity  term,  1823,  this  case  was  considered  [  *519  ] 
by  the  judges  who  were  of  opinion  that  the  house  was  pro- 
perly described  as  the  house  of  Gillings,  and  that  the  convic- 
tion was  right,  (a) 

(a)  See  Ftfre*e  Cue,  KeL  43.    3  Eaat,  P.  C  504.    Bex  «.  Frencfa,  18S3,a]Ke,  jk  491. 
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Rex  V.  John  Burrows. 

Rape.  If  something  occurs  to  create  an  alarm  to  the  party  while  he  is  perpetrating  the 
offence,  it  cnaj  be  for  the  jury  to  say  whether  he  left  the  body  re  infecid  because  (S*  the 
alarm,  or  whether  he  left  it  because  his  purpose  was  aooomplisbed. 

THE  prisoner  was  convicted  of  a  rape  before  Mr.  Justice 
Holroyd,  at  the  summer  assizes  for  the  county  of  York,  in 
the  year  1823. 

The  evidence  of  the  girl  was  that  the  prisoner  remained 
within  her,  how  long  she  could  not  tell,  she  was  so  much  dis- 
tressed; perhaps  two  or  three  minutes;  that  she  did  not  per- 
ceive any  thing  come  from  him;  that  she  was  struggling 
during  this  time;  that  she  then  saw  two  men  several  yards 
fr6m  her  coming  on  the  road;  and  as  soon  as  she  saw  them 
she  began  to  struggle  violently,  and  attempted  to  call  out; 
that  on  her  struggling  violently,  and  on  his  seeing  those  moo, 
the  prisoner  withdrew  himself  from  within  her  and  jumped 
with  his  knees  upon  her  breast,  and  held  her  by  the  mouth 
and  throat  so  that  she  could  neither  speak  nor  stir.  She 
further  stated  that  the  men  went  two  or  three  yard  past  her 
without  taking  any  notice;  that  the  prisoner  did  not  attempt 
to  enter  her  again;  and  that  when  the  two  men  had  gone  by 
a  yard  or  two,  she  called  out,  and  they  directly  came  and 
helped  her.  The  two  men,  in  their  testimony,  confirmed  her 
as  to  these  circumstances  of  struggling  and  violence;  but 
one  of  them  stated  that  the  prisoner's  face  was  down  to- 
wards her  when  they  came  to  the  prisoner  first,  and  that  he 
did  not  believe  the  prisoner  could  see  them  till  they  got  close 
to  him. 

Upon  this  evidence  of  interruption  the  learned  judge 
doubted  whether  there  was  sufficient  evidence  of  the  offence 
having  been  completed;  but  he  thought  it  right  to  leave  the 
question  to  the  jury,  whether  the  prisoner  had  completed  the 
crime  before  he  withdrew,  and  withdrew  on  that  account. 

[  *520  ]  *The  jury  found  that  he  had,  and  convicted  the 
prisoner;  upon  which  the  learned  judge  reserved  the  point 
for  the  opinion  of  the  judges,  and  respited  the  sentence. 
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In  Michaelmas  tetm,  1823,  this  case  was  considered  by  the 
judges,  who  held  that  the  question,  whether  the  prisoner  had 
so  completed  the  crime,  was  a  question  for  the  jury,  and  was 
rightly  submitted  to  their  consideration. 


Rex  V.  John  Butterworth,  Edward  Braithwaite  and 

Thomas  Moss. 

Barglarj.    Upon  an  indictment  for  bnrglary  and  larceny  a^inst  two,  ono  may  be  found 
gvalty  of  the  harglaiy  and  larceny,  and  the  other  of  the  larceny  only. 

THE  three  prisoners  were  indicted  at  the  summer  assizes 
for  the  county  of  York,  in  the  year  1823,  for  a  burglary  in 
breaking  into  the  dwelling-house  of  William  Keighley,  in  the 
night-time,  and  stealing  therein  to  the  value  of  forty  shillings 
and  upwards. 

Moss  pleaded  guilty;  and  the  other  two  prisoners  were  tried 
before  the  learned  jud^e,  on  their  pleas  of  not  guilty,  and  ac- 
quitted of  the  burglary,  but  found  guilty  of  stealing  in  the 
dwelling-house  to  the  value  of  forty  shillings. 

It  appeared  in  evidence  that  all  the  three  prisoners  were 
parties  to  the  transaction  as  principals;  and  the  two  who 
were  tried  had  been  detected  m  the  act  of  committing  the 
theft,  very  soon  after  the  day-light  was  gone,  in  the  dwelling- 
house,  which  had  been  left  before  sunset;  but  the  jury,  from 
a  doubt  whether  the  breaking  in  might  not  have  been  before 
it  became  dark,  acquitted  the  two  who  were  so  tried  of  the 
burglary,  and  found  them  guilty  of  stealing  as  above- 
mentioned. 

The  learned  judge  doubted  against  whom  the  judgment 
ought  to  be  given  upon  this  confession  of  burglary  and  steal- 
ing by  the  one,  and  this  conviction  of  the  stealing  only  by 
the  others,  with  an  acquittal  of  burglary  as  to  them;  whether 
the  judgment  ought  to  be  only  against  Moss  whose  plea  of 
guilty  was  taken  and  recorded  before  the  trial  of  the  two 
others  was  proceeded  upon,  or  whether  it  might  not  be  against 
all  the  three.  He  therefore  respited  the  judgment,  reserving 
the  point  for  the  opinion  of  the  judges. 
66 
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*In  Michaelmas  term,  1823,  the  case  was  taken  into  con- 
sideration, when  seven  of  the  judges  were  of  opinion  that 
judgment  should  be  entered  against  all  the  three  prisoners; 
against  Moss  for  the  burglary  and  capital  latc^iy,  and  against 
the  other  two  for  the  capital  larceny.  Burrough  J.  and 
Hullock  B.  were  of  a  different  opinion;  but  Hullock  B. 
thought  that  if  a  nolle  prosequi  were  entered  as  to  Moss  for 
the  burglary,  judgment  might  be  entered  against  all  the  three 
for  the  capital  larceny.  The  seven  judges  thought  that  there 
might  be  cases  in  which,  upon  a  joint  larceny  t^  several,  the 
offence  of  one  might  be  aggravated  by  burglary  in  him  alone, 
because  he  might  have  broken  the  house  in  the  night,  in  the 
absence  and  without  the  knowledge  of  the  others,  in  order 
to  come  afterwards  and  effect  the  larceny,  and  the  others 
might  have  joined  in  the  larceny  without  knowing  of  the 
previous  breaking,  (a) 


Rex  t).  Joseph  Byford  and  Abednego  Robinson. 

HooBobreaking  in  the  day  Ume.  39  Eliz.  c.  15.  eztendod  at  to  aidere  and  abetton  by  3  &  4  W. 
&,  Af.  c.  9.  An  offender  ousted  of  b»  clergy  by  the  latter  statute,  as  being  present  though 
out  of  the  house,  and  aiding  and  abetting  one  who  breaks  in  and  iteals  may  be  charged 
with  the  breaking  and  entering. 

THE  prisoners  were  tried  before  Mr.  Baron  Graham^  at 
the  Essex  summer  assizes,  in  the  year  1823.  The  indictment 
was  framed  upon  the  statute  39  Eliz.  c.  15.,  and  charged  that 
Joseph  Byford,  on  the  7th  of  April,  broke  and  entered  the 
dwelling-house  of  Mary  Maule  m  the  day-time,  no  person 
being  therein,  and  stole  five  sovereigns,  the  property  of 
William  Maule,  and  that  Abednego  Robinson,  on  the  29th  of 
March,  in  the  same  year,  incited  him  to  commit  the  felony 
aforesaid. 

The  evidence  not  being  sufficient  to  affect  the  accessary 
he  was  acquitted.  And  upon  the  facts  which  were  proved  a 
point  arose  as  to  the  charge  against  the  prisoner  Byford. 

(a)  See  Rez  o.  Hempstead  &  Hodson,  anle^  344.  Rez  o.  Tomer  and  otfaen,  1  Sid.  171. 
2  East,  P.  C.  519.    And  see  1  East,  P.  C.  371. 
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It  appeared  from  the  evidence  of  Charles  Drury,  a  lad  of 
the  age  of  eighteen  years,  that  ^  he  was  prevailed  upon  by 
By  ford  to  *take  advantage  of  the  known  absence  of  [  *522  ] 
Mrs.  Maule  and  her  son  to  go  to  the  back  of  her  hou£ie 
with  the  intention  of  breaking  into  it;  that  between  nine  and 
ten.  o'clock  in  the  morning  of  the  7th  of  April  they  went 
there  together;  that,  after  various  trials,  and  under  the  direc- 
tion of  By  ford,  who  was  the  next  door  neighbor  of  Mrs* 
Maule,  and  knew  her  habits,  he  found  the  key  of  the  back 
door,  unlocked  it,  and  went  into  the  house;  Byford  telling 
him  to  go  up  stairs  into  the  room  where  William  Maule  slept, 
and  that  he  there  would  find  money  in  a  box;  that  he  went  up 
accordingly  and  took  the  five  sovereigns,  a  purse,  and  some 
copper;  that  Byford  stood  in  the  field  adjoining  the  house,  at 
a  distance  of  not  four  yards  from  the  back  of  it,  waiting  for 
him;  that  the  witness  told  Byford  how  much  money  he  had 
taken,  and  that  they  went  off  together. 

The  learned  judge  left  the  case  to  the  jury,  not  entertain- 
ing any  doubt  that  Byford  was  properly  charged  as  a  princi- 
pal, with  all  its  consequences:  and  Byford  was  convicted. 

The  prisoner's  counsel,  however,  took  an  objection,  that, 
by  the  construction  put  upon  the  statute  39  Eliz.,  Byford  not 
having  entered  the  house  himself,  was  entitled  to  bis  clergy 
(a);  and  that  although  the  statute  of  3  and  4  W.  ii  M.  c.  9. 
had  taken  away  clergy  firom  persons  who  should  aid,  abet, 
or  assist  in  the  commission  of  the  offence,  and  had  made  the 
offender  guilty  of  a  capital  offence,  yet  it  was  of  a  distinct 
offence,  and  as  an  accessary  only,  not  as  a  principal:  and  that 
the  offence  ought  to  have  been  laid,  by  charging  the  prisoner 
with  assisting  Drury,  in  the  words  of  that  statute. 

The  learned  judge  was  of  opinion,  that  the  prisoner 
Byford  was  properly  charged  as  a  principal;  and  that  the 
ease  of  Rex  v*  Moucer  and  others  (6),  had  been  acted  upon 
in  several  instances.  He  observed  that  the  prisoner  certainly 
was  a  principal  to  the  extent  of  the  larceny  at  common  law; 
and  that  the  subsequent  statute  of  W.  4*  M.  created  no  new 
offence,  but  only  took  away  clergy. 

But  as  some  doubt  imight  be  entertained  upon  the  point,  the 

(fl)  Foit.  418.  and  the  &otboritiei  there  oitcd 
(6)  3  East,  P.  C,  639, 
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learned  judge  thought  proper  to  reserve  it  for  the  consideration 
of  the  judges,  and  therefore  respited  the  judgment 

[  ^^523  ]  *In  Michaelmas  term,  1623,  the  case  was  taken  into 
consideration;  and  the  judges  were  of  opinion,  that  as  clergy 
was  taken  away  from  all  present  at  the  commission  of  the 
offence,  whether  in  the  .house  or  not,  though  by  different 
statutes,  it  was  not  necessary,  in  the  indictment,  to  distin- 
guish between  one  species  of  principal  and'another;  and  that 
the  prisoner  was  ousted  of  bis  clergy. 


Rex  V.  William  Britton  Tyson. 

Murder.  If  a  man  encoarages  another  to  marder  himself  and  ia  present  abettia|^  him 
while  he  does  so,  sach  person  is  guilty  of  murder  as  a  principal  If  two  encourage  each 
other  to  murder,  themselves  together,  and  one  does  so,  but  the  other  fails  in  the  attempt 
upon  himself,  he  is  a  principal  in  the  murder  of  the  other.  But  if  it  be  uncertain  wheth- 
er the  deceased  really  killed  himself)  or  whether  he  came  to  his  death  by  accident  before 
the  moment  when  he  meant  to  destroy  himself,  it  will  not  be  murder  in  either. 

THE  prisoner  was  tried  before  Mr.  Justice  Best,  at  the 
September  Old  Bailey  sessions,  in  the  year  1823,  on  an  indict- 
ment, which  stated  that  he,  on  &c.,  at  &C.,  in  and  upon  Eliza 
Anthony,  spinster,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  make  an  assault,  and  that  he  with  both  his  bands 
the  said  Eliza  Anthony,  into  the  waters  of  a  certain  river 
there  called  the  river  Thames,  feloniously,  &c.,  did  push, 
force,  and  throw,  and  that  he  by  such  pushing,  forcing  and 
throwing  of  the  said  Eliza  Anthony  into  the  waters  of  the  said 
river  as  aforesaid,  the  said  Eliza  Anthony,  in  and  with  the 
waters  of  the  said  river,  feloniously,  &c«,  did  suffocate  and 
drown,  of  which  said  suffocation  and  drowning  the  said  Eliza 
Anthony  died;  and  that  he  the  said  Eliza  Anthony,  in  manner 
aforesaid,  feloniously,  &c.,  did  kill  and  murder. 

The  prisoner  cohabited  with  the  deceased  for  several  months 
previous  to  her  death,  and  she  was  with  child  by  him.  They 
were  in  a  state  of  extreme  distress.  Being  unable  to  pay  for 
their  lodgings  they  quitted  them  in  the  evening  of  the  night 
on  which  the  deceased  was  drowned,  and  had  no  place  of 
shelter. 
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They  passed  the  evening  together  at  the  theatre.  After 
the  performance  was  over,  they  called  at  a  house  in  Sherrard 
Street,  and  from  thence  went  to  Westminster  Bridge,  to  drown 
themselves  in  the  Thames.  They  got  into  a  boat,  and  from 
that  into  another  boat.  The  water  where  the  first  boat  which 
they  entered  was  moored  was  not  of  sufficient  depth  to  drown 
them.  They  talked  together  for  some  time  in  the  boat  into 
which  they  *had  last  got,  he  standing  with  his  foot  on  [*  524  ] 
the  edge  of  the  boat,  and  she  leaning  on  him.  The  prisoner 
then  found  himself  in  the  water,  but  whether  by  the  actual 
throwing  of  himself  in  or  by  accident  did  not  appear.  He 
struggled  to  get  back  into  the  boat  again,  and  then  found  that 
Eliza  Anthony  was  gone. 

He  then  endeavored  to  save  her,  but  he  could  not  get  to 
her,  and  she  was  drowned. 

In  his  statement  before  the  magistrates  (which  was  read  in 
evidence)  he  said,  that  he  intended  to  drown  himself,  but  dis- 
suaded Eliza  Anthony  from  following  his  example. 

The  learned  judge  told  the  jury,  that  if  they  believed  that 
the  prisoner  only  intended  to  drown  himself,  and  not  that  the 
woman  should  die  with  him,  they  should  acquit  the  prisoner; 
but,  that  if  both  went  to  the  water  for  the  purpose  of  drown- 
ing themselves  together,  each  encouraged  the  other  in  the 
commission  of  a  felonious  act,  and  the  survivor  was  guilty  of 
murder. 

He  also  told  the  jury,  that  although  the  indictment  charged 
the  prisoner  with  throwing  the  deceased  into  the  water,  yet  if 
ho  was  present  at  the  time  she  threw  herself  in,  and  consented 
to  her  doing  it,  the  act  of  throwing  was  to  be  considered  as 
the  act  of  both,  and  so  the  case  was  reached  by  the  indictment. 

The  jury  told  the  learned  judge,  that  they  were  of  opinion 
that  both  the  prisoner  and  tne  deceased  went  to  the  water 
together  for  the  purpose  of  drowning  themselves:  and  the 
prisoner  was  convicted.  But  the  learned  judge  thought  it 
right  to  submit  a  question  to  the  consideration  of  the  judges, 
namely,  whether  his  direction  was  right. 

In  Michaelmas  term,  1S23,  the  case  was  considered  by 
nine  of  the  judges,  who  were  clear  that  if  the  deceased  threw 
herself  into  the  water  by  the  encouragement  of  the  prisoner, 
and  because  sho  thought  he  had  set  her  the  example,  in  pursu- 
ance of  their  previous  agreement,  he  was  a  principal  in  the 
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second  degreey  and  was  guilty  of  murder;  but  as  it  was  doubt- 
ful whether  the  deceaseddid  not  fall  in  by  accident,  it  was  not 
murder  in  either  of  them;  and  the  prisoner  was  recommended 
for  a  pardon. 


[  *525  ]  *Rex  v.  Ralph  Jobling. 

Burg-lary.  If  the  owner  of  a  cottage  lets  one  of  his  workmen  with  his  family  live  in  the 
cottaed  free  of  rent  and  tazeS)  and  he  livea  there,  principally  if  not  wholl/  for  hit  own 
benefit,  it  may  be  described  as  the  workman's  dwelling  house. 

THE  prisoner  was  convicted  before  Mr.  Justice  Holroyd 
at  the  Northumberland  summer  assizes  in  the  year  1823,  of  a 
burglary,  laid  in  the  indictment  to  have  been  committed  in 
the  dwellling-house  of  John  Gent. 

John  Gent  was  a  workman  of  Mr.  Brandling,  employed  in 
Mr.  Brandling's  colliery.  He  was  paid  for  his  work  by  an 
allowance  of  15^.  a  week  wages,  besides  a  cottage  of  Mr. 
Brandling's,  which  was  by  agreement  allowed  him  free  of 
rent  and  taxes,  and  in  which  be,  and  his  wife  and  family,  by 
his  permission,  lived.  Two  of  his  family,  being  also  workmen 
for  Mr.  Brandling,  at  wages  only,  made  their  father  a  com- 
pensation for  their  board  and  lodging. 

The  cottage  was  one  of  several  cottages  built  together  like 
a  square,  by  or  near  to  the  colliery,  and  occupied  in  like  man- 
ner by  several  of  Mr.  Brandling's  colliery  workmen,  some  of 
whom  by  their  hiriugs  were  allowed  cottages  in  addition  to 
their  wages,  and  others  not. 

It  was  objected  that  this  was  not  in  law  the  dwelling-house 
of  Joseph  Gent,  but  of  his  master  Mr.  Brandling,  and  that  it 
ought  to  have  been  so  laid  in  the  indictment:  that  the  occu- 
pation of  Gent  was  merely  as  servant,  and  therefore  not  his 
own  possession,  but  the  possession  of  Mr.  Brandling,  according 
to  the  doctrine  and  authorities  stated  in  2  East^  P.  C,  c.  xv. 
s.  14.J9.  500.  (a) 

(a)  See  also  Roz  v.  Lakenheath,«  1  Bam.  Sl  Cresw.  551.  Rex  v.  Stock  and  anatber, 
9  Taunt  339.  S.  C.  S  Leach,  1015.  Rex  «.  Collett,  ante,  49&  Bat  see  Rex  o.  Bfargetts 
and  others,  3  Leach,  930. 

*  Eng.  Com.  Law  Reps.  tuL  148. 


JOBUNG^S  CA8I&9  1823.  *  525 

I 

The  learned  judge,  however,  was  of  opinion,  that  though 
the  occupation  and  enjoyment  of  the  cottage  were  obtained 
by  reason  of  Gent  being  (as  Workman)  the  servant  of  Mr. 
Brandling,  and  co-extensive  only  with  the  hiring?  yet  that 
his  inhabiting  the  cottage  was  not,  as  in  the  cases  referred 
to,  correctly  speaking,  merely  as  the  servant  of  Mr.  Brandling, 
nor  was  it,  either  as  to  the  whole  or  any  part  of  the  cottage, 
as  his  (Mr.  Brandling^s)  occupation,  or  for  his  use,  or  business, 
or  that  of  the  colliery,  but  *wholIy  for  the  use  and  [  *526  ] 
benefit  of  John  Gent  himself  and  his  family;  in  like  manner 
as  if  he  had  paid  rent  and  taxes  for  it  either  out  of  higher 
wages  or  otherwise.  And  even  though  the  servant's  occupa- 
tion might  in  law,  at  the  master's  election,  be  considered  as 
the  occupation  of  the  master,  and  not  of  the  servant,  yet,  as 
to  third  persons,  it  might  be  considered  as  the  occupation 
either  of  the  master  or  servant:  the  occupation  being  for  the 
use  and  benefit  of  the  servant,  and  not  merely,  if  at  all,  for 
the  use  of  his  .master.  He  thought  therefore  that  this  case 
was  distinguishable  from  the  authorities  cited,  and  directed 
the  jur}*^  accordingly,  who  found  the  prisoner  guilty  of  the 
burglary  as  charged. 

But  the  learned  judge  thinking,  from  the  doctrine  laid  down 
in  some  of  the  cases,  that  it  might  be  doubted  whether  his 
direction  to  the  jury  was  right,  and  similar  cases  being  likely 
frequently  to  occur,  considered  it  proper  to  request  the  opinion 
of  the  judges  upon  this  point. 

In  Michaelmas  term,  1823,  the  point  was  considered  by 
the  judges,  who  were  of  opinion,  that  the  cottage  might  be 
described  as  the  dwelling-bouse  of  John  Gent,  and  that  the 
conviction  was  right. 
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Rex  V.  George  Shaw,  and  Sarah  his  wife,  and  Thomas 

Percival. 

Indictment  on  16  G^.  2.  e.  31.  for  delivering  instraments  to  a  prisoaer  to  facilitate  bis  escape 
from  gaol:  Held,  that  if  the  record  of  the  conviction  of  the  prisoner,  whose  escape  was  to 
have  been  effected,  ia  prodaced  by  the  proper  officer,  no  evidence  is  admissible  to  dispote 
what  it  states:  Or  to  show  that  it  has  never  been  filed  amon^t  the  otlier  records  of  the 
county:  Though  the  indictment  refers  to  it  with  a  j^rout  patet  as  remaining  amoagst 
those  records:  Held  also,  that  the  delivering  is  withm  the  act,  though  the  prisoner  has 
been  pardoned  of  the  offcnoe  of  which  he  was  convicted,  on  condition  of  traiwportafioii. 
And  a  p^ty  may  be  convicted  though  there  is  no  evidence  that  he  knew  of  what  specific 
offence  the  person  he  assisted  had  been  convicted. 

THE  defendants  were  tried  before  Mr.  Justice  Holroyd  at 
the  Westmoreland  summer  assizes  in  the  year  1823,  upon  an 
indictment  founded  on  the  statute  16  G.  2.  c.  31.,  and  charg- 
ing the  defendants  with  conveying  into  a  prison  instruments 
proper  to  facilitate  the  escape  of  prisoners,  and  delivering  them 
to  a  prisoner  in  the  said  prison,  with  intent  to  aid  and  assist 
such  prisoner  to  escape. 

[  *527  ]  *The  first  count  was  framed  upon  the  second  sec- 
tion of  the  statute,  and  after  stating  the  trial  of  one  John 
Hewitson,  for  a  capital  felony,  and  his  conviction  at  the  as- 
sizes, general  gaol  delivery,  and  general  session  of  oyer  and 
terminer,  holden  at  Appleby,  in  and  for  the  county  of  West- 
moreland, on  Wednesday,  the  fifth  day  of  the  preceding  month 
of  March,  proceeded  thus:  "  And  that  it  was  then  and  there 
adjudged  by  the  court  there,  that  the  said  John  Hewitson 
should  be  taken  from  thence  to  the  said  gaol  (a)  from  whence 
he  came,  and  from  thence  to  the  place  of  execution,  and 
there  be  hanged  by  the  neck  until  be  should  be  dead;  and 
the  jurors  aforesaid  now  sworn  here  upon  their  oath  afore- 
said, do  further  present,  that  at  the  same  assizes,  and  general 
gaol  delivery,  and  general  session  of  oyer  and  terminer,  of 
the  said  Lord  the  King  holden  at  Appleby  aforesaid,  in  and 
for  the  said  county  of  Westmoreland,  on  the  aforesaid  Wed- 
nesday, to  wit,  the  5th  day  of  March,  in  the  4th  year  afore- 
said, before  the  said  justices  of  our  said  Lord  the  King  above 
named,  and  others  their  fellows  justices  aforesaid,  execution 

(a)  The  King's  gaol  at  Appleby  aforesaid,  thereinbefore  mentioned. 
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of  the  judgmrat  aforesaid,  for  certain  reasons  thereunto 
moving  the  said  justices  was  respited,  until  His  said  Majesty^s 
pleasure  with  respect  thereto  should  be  known;  and  that 
afterwards  the  said  lord  the  king  was  graciously  pleased  to 
extend  his  royal  mercy  to  and  pardon  him,  the  said  John 
Hewitson,  on  condition  of  his  heing  transported  beyond  the 
seas  for  and  during  the  term  of  his  natural  life:  and  the 
Baid  intention  of  royal  mercy  to  the  said  John  Hewitson  was 
afterwards  signified  to  the  justices  aforesaid,  by  a  letter  from 
the  Right  Honorable  Robert  Peel,  one  of  His  Majesty's 
principal  secretaries  of  state,  and  the  said  justices  did  after** 
wards  order  that  the  said  John  Hewitson  should  be  trans- 
ported beyond  the  seas  accordingly,  for  and  during  the  term 
of  his  natural  life,  as  by  the  record  thereof^  and  proceedings 
remaining  amongst  the  records  of  the  same  courts  in  the  county 
aforesaid^  more  fully  appears.'^ — ^It  then  charged  that  the  de* 
tendants,  well  knowing  the  premises,  feloniously  conveyed, 
and  caused  to  be  conveyed  into  His  Majesty's  gaol  at  Apple- 
by aforesaid,  in  the  said  county  of  Westmoreland,  two  steel 
files,  five  iron  prods,  and  one  hammer,  being  instruments  pro- 
per to  facilitate  the  escape  of  prisoners,  and  delivered,  and 
caused  to  be  delivered  the  same,  to  the  said  John  Hewitson^ 
^^  then  and  *there  being  a  prisoner  in  the  said  gaol,  [  *528  ] 
and  committed  to  the  said  gaol  upon  and  in  execution  of  the 
said  order  for  the  felony  aforesaid,  without,  the  consent  or 
privity  of  James  Bewsher,  then  being  keeper  of  the  said  gaol 
under  Sackville,  Earl  of  Thanet,  then  sheriflf  of  the  said 
county  of  Westmoreland,  or  any  underkeeper  of  the  said  gaol 
which  said  files,  iron  prods,  and  hammer,  were  then  and 
there  so  conveyed  into  the  said  gaol,  and  delivered  to  the 
said  John  Hewitson  as  aforesaid,  with  a  felonious  intent  to 
aid  and  assist  the  said  John  Hewitson,  so  being  such  prisoner 
as  aforesaid,  and  committed  in  execution  as  afwesaid  to 
escape,  and  attempt  to  escape  from  and  out  of  the  said  gaol, 
against  the  form  of  the  statute,''  &c. 

The  second  count  was  upon  the  first  section  of  the  same 
statute,  and  after  the  like  statement  of  the  proceedings  and 
record  against  John  Hewitson,  it  charged  that  the  defend- 
ants, weU  knowing  the  premises,  feloniously  aided  and  as- 
sisted  the  said  John  Hewitson,  a  prisoner  in  thd  said  gaol, 
and  in  the  custody  of  the  said  James  Bewsher,  in  execution 
67 
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of  the  said  order,  to  attempt  to  make  his  escape^  from  and 
out  of  the  said  gaol,  against  the  form  of  the  statute,  &c. 

To  prove  the  record  of  the  proceedings  against  John  Hew- 
itson,  Mr.  Newstead  the  deputy  clerk  of  assize  was  odled, 
who  produced  a  written  parchment,  as  the  record  of  that 
conviction.  He  then  stated  on  his  examination  that  he  was 
the  proper  officer  to  make  up  the  record,  that,  upon  an  appli* 
cation  to  do  so,  he  bad  made  it  up  during  the  time  he  bad 
been  on  that  present  circuit;  but  tnat  it  bad  never  yet  been 
filed  of  record  any  where.  He  further  stated  that  he 
bad  drawn  up  the  record  from  the  indictment,  from  the 
minutes  in  the  minute-book,  (which  he  then  produced),  and 
from  the  order  for  the  transportation  of  John  Hewitson, 
which  was  in  the  possession  of  the  gaoler:  and  that  the  in- 
dictment had  been  sent  to  him  by  his  son,  by  his  directioii 
and  authority,  from  a  closet  at  York  where  it  was  kept. 

Upon  this  evidence  it  was  objected  1^  the  counsel  for  the 
defendants,  that  this  document  bad  not  yet  become  a  record, 
as  it  had  not  been  filed,  or  deposited  amongst  the  records 
and  that  it  could  not  be  read  in  evidence  as  such.  But  the 
learned  judge  thought  otherwise,  and  it  was  read  in  evi- 
dence, (a) 

[  ''^529  ]  *Upon  that  and  the  other  evidence  given  at  the 
trial,  the  defendants  George  Shaw  and  Thomas  Percival  were 
convicted,  and  received  judgment  of  transportation  for  seven 
years,  and  the  defendant  Sarah  was  acquitted. 

This  conviction  proceeded  upon  evidence,  applicable  only 
to  the  first  count;  there  being  no  evidence  of  an  actual  aiding 
or  assisting  Hewitson  to  escape,  or  to  attempt  to  escape  (the 
charge  made  in  the  second  count),  unless  the  conveying  and 
delivering  of  the  instruments,  in  manner  and  with  the  intent 
stated  in  the  first  count,  could  be  deemed  an  aiding  or  assist- 
ing him  to  attempt  to  escape  within  the  intent  and  meaning 
of  the  first  section  of  the  statute:  an  attempt  which  it  was 

(a)  The  objection  was  rather  lapportad  by  the  allegatkiQ  in  each  ooont  of  the  iadiet- 
ment,  in  theae  worda:  **  Am  by  the  record  thereof,  and  prooeedinga  remaining  amonfit  the 
focorda  of  the  aame  court,  in  the  oounty  afbreaaid,  more  fully  appeara.**  Aa  to  the  princi* 
pie  upon  which  the  objeotion  proceeded,  eee  BoIL  N.  P.  996.  93a  1  PhiL  E?id.  387, 38flt 
and  Adamtbwaite  v,  Synge,  4  Campb.  379.  8.  C  1  SUrk.  N.  P.  183.  And  a  qoeatiea 
niffht  be  nnade  in  the  caae  of  a  writmj^  ^'"S  firaudulently  altered  or  atoien  befbre  filing  il« 
or  depoaiting  it  amongat  the  records,  wz.  Whether  an  indictment  wonid  lie  tor  fargm 
or  atealittg  a  record  againat  the  atatate  8  Btn.  6.  c.  19.  a.  3.  See  9  Eaat,  P.  CL  SSi, 
895. 
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proved  be  afterwards  had  ioeffectually  made  by  means  of 
some  of  those  instruments. 

Several  objections  were  made,  partly  in  the  course  of  the 
trial,  and  partly  afterwards  in  arrest  of  judgment.  Those  ob- 
jections were,  that  this  was  not  a  case  within  the  statute;  the 
indictment  showing  that  Hewitson  had  been  pardoned  of  the 
capital  felony  of  which  he  had  been  convicted;  that  the  con« 
veying  and  delivering  of  the  instruments  might  have  been 
within  the  consent  or  privity  of  the  under*keepcr  of  the  gaol; 
and  that  there  wais  no  evidence  that  the  defendants  knew  of 
what  particular  offence  Hewitson  had  been  convicted.  And  a 
further  objection  was  taken  as  to  the  defendant  Percival; 
namely,  that  the  offence  with  which  he  was  charged  being 
niade  a  felony,  the  acts  which  he  was  proved  to  have  done 
made  him  only  an  accessary  before  the  fact;  and  not  a  prin- 
cipal; and  that  if  such  accessaries  were  within  the  statute, 
he  ought  to  have  been  indicted  as  an  accessary  and  not  as  a 
principal. 

Notwithstanding  these  objections,  judgment  was  given  upon 
the  conviction,  with  a  direction  to  prevent  its  being  carried 
into  execution,  until  the  opinion  of  the  judges  should  be  ob- 
tained. 

*It  was  proved  upon  the  trial,  that  Hewitson  was  [  *530  ] 
closely  confined  on  the  felon's  side  of  the  gaol,  and  that  the 
defendant  Shaw  was  a  prisoner  on  the  debtor's  side;  that  the 
defendant  Percival,  by  the  desire  of  Shaw,  procured  the  instru- 
ments and  conveyed  them  into  the  gaol,  with  the  criminal 
intent  alleged,  by  the  means  of  Shaw's  wife,  who  was  privy 
to  the  design;  but  that  Percival  was  not  present,  or  in  the 
gaol,  when  they  were  delivered  either  to  Shaw  or  to  Hewitson. 
The  keeper  of  the  gaol  stated  in  his  evidence,  that  there  was 
no  underkeeper,  but  that  he  had  a  boy  of  the  age  of  seventeen 
years  to  assist  him  in  keeping  the  gaol,  which  boy,  however, 
had  no  authority  to  do  any  thing  but  what  the  keeper  specially 
directed  him  to  do.  At  the  time  of  the  trial  the  boy  was 
absent  at  some  distant  place,  and  was  not  called  as  a  witness 
on  either  side. 

It  further  appeared,  that  neither  the  extetision  of  the  royal 
mercy,  nor  the  signification  thereof,  nor  the  order  of  trans- 
portation thereon,  were  made  during  the  continuance  of  the 
assizes  at  which  the  conviction  took  place,  but  afterwards: 
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and  therefore  an  order  of  that  court  for  transportation  ought 
not  to  have  been  made  according  to  the  statute  56  G.  3.  c. 
27.  (a)  The  order  produced  and  proved  was  made  and  issued 
after  those  assizes  by  the  clerk  of  assize,  which  was,  as  be 
informed  the  learned  judge,  agreeable  to  the  usual  practice: 
but  it  seemed  to  the  learned  judge  that  it  ought  to  have  beou 
the  order  of  the  judge  before  whom  the  felon  had  been  con- 
victed, or  of  a  judge  of  one  of  the  courts  of  Westminster, 
pursuant  to  the  directions  of  that  statute* 

No  proof  of  the  extension  of  mercy,  or  of  the  isignificatioa 
thereof  was  given,  except  by  the  record  above  mentioned^ 
and  bv  the  recitals  in  the  order  of  court:  and  it  further  seemed 
to  the  learned  judge,  that  unless  it  could  be  considered  that 
Hqwitson  (notwithstanding  the  allegations  of  the  extension  of 
mercy,  and  the  signification  thereof,  and  the  order  of  trans- 
portation) was  still  remaining  in  custody,  in  execution  of  or 
under  the  judgment  for  the  capital  offence,  and  that  those 
allegations  were  surplusage,  objections  might  arise,  either  as 
to  the  want  of  legal  proof  of  those,  allegations  or  as  to  the 
[  ''^531  .]  manner  and  form  *in.  which  those  allegations  were 
made^  with  respect  to  the  requisite  certainty  of  time,  place, 
&c. 

It  also  seemed  to  the  learned  judge,  that  it  might  be  proper 
for  the  judges  to  consider  whether  any  and  what  alteration 
should  be  made  in  the  present  practice  of  issuing  the  orders 
in  question,  after  the. termination  of  the  assizes. 

The  case  was  considered  by  the  judges  in  Michaelmas 
term,  1823,  when  they  were  unanimous  that  the  record,  coming 
from  the  proper  custody,  must  have  full  credit  and  could  not 
be  impeached;  and  that  Shaw  and  Percival  were  properly  con- 
victed of  having  caused  the  instruments  to  be  deUvered.  As 
to  the  objection  of  there  not  being  any  evidence  that  the 
prisoners  knew  of  what  offence  Hewltson  bad  been  convicted, 
the  judges  were  of  opinion  that  this  was  immaterial. 

(a)  Conttnued  by  1  &  2  6.  4.  e.  6. 
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Rex  V.  Samuel  Yoke. 

Upon  an  indictment  for  maliciouiily  nhontia^,  if  it  be  questionable,  whetiier  the  Bhootm^ 
was  by  accideDt  or  design,  proof  may  be  given  that  the  prisoner  at  another  time  inten- 
tionally shot  at  the  same  person. 

THE  prisoner  Samuel  Yoke,  was  tried  before  Mr.  Justice 
Burrougn,  at  the  Somerset  summer  assizes  in  the  year  1823. 

The  first  count  of  the  indictment  charged,  that  the  said 
Samuel  Yoke  on,  &c.,  at,  &c.,  one  Thomas  rearce  feloniously, 
wilfully,  maliciously,  unlawfully,  and  of  his  malice  afore- 
thought, did  assault,  and  with  a  certain  gun  loaded  with  gun- 
powder and  divers  leaden  shot,  then  and  there  feloniously, 
61C.J  did  shoot  at  the  said  Thomas  Pearce,  and  that  the  said 
Samuel  Yoke  with  the  said  gun  again  loaded  wi:h  other  gun- 
powder and  other  shot,  felonionsly,  d^c^,  then  and  there  again 
did  shoot  at  the  said  Thomas  Pearce,  tvith  intent  in  so  doing 
(that  is  to  say)  in  so  as  aforesaid  shooting  at  the  said  Thomas 
Pearce,  and  by  means  thereof,  feloniously,  wilfully,  and  of  his 
malice  aforethought,  to  kill  and  murder  him  the  said  Thomas 
Pearce,  against  the  statute,  &c« 

The  second  count  varied  from  the  former  only  in  stating 
the  intent  to  be  to  maim  and  disable,  omitting  malice  afore- 
thought. 

The  third  count  was,  with  intent  to  do  him  some  grievous 
bodily  harm. 

*The  fourth  count  charged,  that  the  prisoner  at,  [  ♦532  ] 
&c.,  afterwards  (to  wit)  on  the  day  and  year  aforesaid,  in  and 
upon  the  said  Thomas  Pearce,  with  force  and  arms  feloniously, 
wilfully,  maliciously,  and  unlawfully  did  make  an  assault,  and 
with  a  certain  other  gun  then  and  there  loaded  with  gunpow- 
der and  divers  leaden  shot  at  the  said  Thomas  Pearce  feloni- 
ously, wilfully,  maliciously,  unlawfully,  and  of  his  malice 
aforethought,  then  and  there  did  shoot,  with  intent  in  so 
doinor  (that  is  to  say)  in  so  shooting  at  the  said  Thomas  Pearce 
as  aforesaid^  and  by  means  thereof,  wilfully,  and  feloniously, 
and  of  his  malice  aforethought,  to  kill  and  murder  him  tlie 
said  Thomas  Pearce,  against  the  statute,  &lz. 

The  fifth  and  sixth  coutits  varied  from  the  fourth  as  the 
second  and  third  from  the  first,  omitting  malice  aforethought. 


533  RUSSELL  AKD  BTAN's  CAOWN  CASES. 

Thomas  Pearce  proved^  that  on  the  3d  July  last,  he  was 
gamekeeper  to  Lord  Glastonbury,  for  the  manor  of  Compton 
Dunden,  m  the  county  of  Somerset.  On  that  day  he  went  to 
the  said  manor;  he  was  on  horseback,  but.  left  his  horse  in 
some  furze,  because  he  saw  a  man  with  a  gun;  he  went  to  the 
man  who  was  the  prisoner,  and  asked  him  what  he  was  about, 
and  told  him  he  was  doinj^  a  wrong  thing,  and  giving  him  a 
great  deal  of  trouble;  and  asked  him  why  he  did  so.  Pearce 
had  known  the  prisoner  for  several  years.  He  then  asked 
him  if  he  had  taken  out  a  certificate,  and  being  answered  that 
he  had  not,  he  asked  him  why  he  went  about  so;  upon  which 
the  prisoner  said,  ^^  You  can  pardon  me,  can't  you?^  Pearce 
told  him  he  could  not;  upon  which  the  prisoner  said  he  would 
go  any  where  with  him.  Pearce  then  proposed  that  the  pri- 
soner should  go  down  to  Mr.  Ryal,  Lord  Glastonbury's  stew- 
ard, and  said  that  if  Mr.  Ryal  would  pardon  him,  he  shonld 
have  no  objection;  and  the  prisoner  assented  to  go  with  him. 
Pearce  observed  that  the  ramrod  of  the  prisoner's  gun  was 
broken  short  off  in  the  middle.  They  walked  along  together, 
until  they  came  near  to  the  horse  which  was  about  sixty  yards 
off,  when  Pearce  went  on  before  him  towards  the  horse,  and 
when  he  was  at  a  short  distance  from  the  prisoner,  the  priso- 
ner fired  at  his  back,  but  said  nothing.  Pearce  attempted  to 
turn  round  and  saw  the  prisoner  running,  and  attempted  to 
run  after  him,  but  his  back  seemed  to  be  broken,  and  he  could 
not  get  on  at  all.  Pearce  then  turned  back  to  the  horse,  and 
after  getting  upon  it,  was  making  his  way  home  to  a  place 
[  *533  ]  called  Butley,  about  two  miles  off,  and  *had  got 
about  half  a  mile  on  his  road,  at  a  place  where  tiiere  was  a 
hedge  on  each  side^  when  he  saw  prisoner  again  >n  the  lowest 
part  of  one  of  the  hedges,  and  tlie  moment  he  looked  round 
at  him,  the  prisoner  again  fired  his  gun,  the  discharge 
from  which  beat  out  one  of  Pearce's  eyes  and  several  of  his 
teeth,  but  did  not  cause  him  to  fall  from  his  horse.  Between 
the  first  and  second  firing  was  about  a  quarter  of  an  hour;  and 
when  the  prisoner  fired  the  last  time,  he  was  not  at  a  greater 
distance  from  Pearce  than  three  or  four  yards. 

In  the  course  of  the  trial  it  was  suggested  that  the  prose- 
cutor ought  not  to  give  evidence  of  two  distinct  felonies. 
But  the  learned  judge  thought  it  unavoidable  in  this  case;  as 
it  seemed  to  him,  to  be  one  continued  transaction  in  the 
prosecution  of  the  general  malicious  intent  of  the  prisoner. 
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Upon  another  ground  also  tho  learned  judge  thousht  such 
evidence  proper.  The  counsel  for  the  prisoner,  by  his  cross 
examination  of  Pearce,  had  endeavored  to  show  that  the 
gun  might  have  gone  off  the  first  time  by  accident:  and 
althongn  the  learned  judge  was  satisfied  that  this  was  not  the 
case,  be  thought  the  second  firing  was  evidence  to  show  that 
the  first,  which  had  preceded  it  only  one  quarter  of  an  hour, 
was  wilful,  and  to  remove  the  doubt,  if  any  existed,  in  tl^ 
minds  of  the  jury. 

At  the  close  of  the  evidence,  the  prisoner's  counsel  objected 
that  the  first  three  counts  were  bad,  because  each  contained 
charges  of  two  distinct  and  separate  felonies:  and  that  each 
of  the  first  three  counta  was  bad  also,  on  the  ground  of 
uncertainty,  there  being  two  shootings  in  the  first  count,  and 
the  reference  by  the  words,  ^  with  intent  in  so  doing,  (that  is 
to  say^  in  so  as  aforesaid  shooting,'^  not  suflSciently  extending 
to  botn  shootings. 

The  prisoner's  counsel  also  objected  that  the  second  and 
third  counts  were  bad  for  not ,  referring  distinctly  to  the 
shootings  in  those  respective  counts,  but  to  the  shootings  ^as 
qforesa^^^  which  extended  to  all  the  shootings  before 
mentioned,  and  not  to  the  shooting  ^  last  aforesauL^  in  the 
usual  form  and  he  urged  that  the  latter  objection  extended 
also  to*  tho  last  three  counts. 

The  learned  judge  thought  it  unnecessary  to  give  any 
opinion  as  to  tho  first  objection  to  the  first  three  counts, 
because  each  of  the  last  three  counts  contained  a  charge  of 
one  felony  only. 

As  to  the  other  objections  the  learned  judge  thought  that 
they  were  unfounded,  because  it  seemed  to  him  that  the 
words  "  with  ^intent  in  so  doing  (thht  is  to  say)  in  [  *534  ] 
so  shooting  at  the  said  Thomas  Pearce  as  aforesaid^^  in  each 
count  were  grammatically  and  legally  referable  to  the  last 
antecedent  matter. 

The  jury  found  the  prisoner  guilty. 

The  learned  judge  passed  sentence  upon  him,  but  respited 
the  execution  in  order  that  he  might  request  the  opinion  of 
the  learned  judges,  as  to  the  propriety  of  the  conviction. 

In  Michaelmas  term,  1823,  the  judges  considered  this  case, 
and  were  of  opinion  that  the  evidence  was  properly  received, 
and  the  prisoner  rightly  convicted. 
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iKXSEPTANCE. 

See  Fqbosbt,  29,  80. 

^AOCESSART. 

See  Principal  and  Accbmart. 

AOCOMPLICE. 

An  accomplice  doee  not  require  confirmation  as  to  the  person  charged 
provided  he  is  confirmed  in  the  particulars  of  his  story.  Stx  ▼• 
BirkeU,  and  Brady.  251 

ADMIRALTY. 

1.  A  prisoner  was  indicted  for  maliciously  shooting;  the  ofience  was 
within  a  few  weeks  after  the  39  G.  3.  e.  37.  passed,  and  before 
notice  of  it  could  have  reached  ihe  place  where  the  offence  was 
committed.  On  case  the  Judges  thought  he  could  not  have  been 
tried  if  the  39  O,  3  c.  37*  had  not  passed,  and,  as  he  could  not 
have  known  of  that  act,  they  thought  it  right  that  be  should  have 
a  pardon.    Bex  v.  BaiUy.  1 

2.  Held  that  the  Admiralty  had  no  jurisdiction  to  try  an  ofiTence 
against  the  statute  11  O.  1.  c.  29.  in  procuring  the  destnietion  of 
a  ship  of  which  the  prisoners  were  the  owners,  there  being  no 
evidence  of  any  act  of  procurement  done  opoo  the  high  seas  with- 
in the  jurisdiction  of -the  Admiralty.  Bex  v.  Eaeierby  and  Ifoe- 
farlane.  87 

3*  Piratically  stealing  a  ship's  anchor  and  cable  is  a  capital  offence 
by  the  marine  laws,  and  triable  under  the  28  B.  8.,  the  99  O.  9. 
c.  37.  not  extending  to  this  case.  The  stealing  is  equally  an  of- 
fence, thotigh  the  master  of  the  vessel  eoiieur  in  it,  and  though  the 
objeel  is  to  defraud  the  underwriters,  not  the  owners.  Bex  ▼. 
CurUng  and  others.  128 
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AmnRAhTY^-anainued. 

4.  If  a  prisoner  of  war  enter  on  board  an  English  merchant  shipt 
and,  whilst  in  that  capacity,  commits  an  offence  upon  an  Eoglisb- 
man  in  a  foreign  country,  he  cannot  be  tried  for  it  here  under  the 
33  H.  8.  e.  23.  and  the  43  G.  3.  c.  113.    Rex  y.  Depardo.    134 

0.  Held  that  the  comniissioners  under  the  28  H.  8.  c.  15.  are  not  re- 
stricted to  places  which  are  without  the  body  of  any  county.  When 
the  haven,  ^.  is  within  the  body  of  a  county  the  common  ]mw 
tribunals  have  also  a  concurrent  jurisdiction.    Rex  v.  Bruce.  24S 

6.  Prisoner  was  capitally  convicted  at  the  Admiralty  sessions  for 
maliciously  stabbing,  upon  the  43  G.  3.  c.  58.  Held,  that  as  the 
statute  only  made  the  oflence  capital  if  conjmitted  in  England  or 
Ireland,  it  was  not  so  if  committed  at  sea.     Sex  v.  ^marro.  286 

7.  A  British  subject  is  indictable  under  the  33  H,  8.  t.  23.  for  the 
murder  of  another  British  subject  though  the  murder  was  commit- 
ted within  lite  dominion  of  a  foreign  state.  Slating  in  the  indict* 
ment  that  the  person  murdered  was,  at  the  time  in  the  King's 
peace,  is  sufficient  to  show  that  he  was  a  British  subject.  The 
ccmclusion  in  the  indictment,  that  the  oflence  was  against  the 
King's  peace  shows  sufficiently  that  the  prisoner  was  a  British 
subject.  For  a  comnfion  law  felony  committed  abroad,  but  made 
triable  here  under  the  33  H,  8.  c.  23.  the  indictment  need  not  con- 
clude contra  formam  atatuli,    Bex  v.  Sawyer,  294 

AFFRAY. 

Killing  in  an  affray.  Qu,  Whether,  under  the  circumstances,  it 
amounted  to  murder?    Bix  v.  Bankin  and  others  43 

ANATOMISING. . 

iSee  Murder,  2. 

ANIMALS,  EjArcsnt  or, 

See  Larckny,  17.  23,  24. 

ALTERATION. 

1.  Altering  a  bill  from  a  lower  to  a  higher  sum  is  forging  it,  and  a 
person  may  be  indicted  on  the  7  G.  2.  c.  22.  fur  forging  such  an 
instrument,  though  the  statute  has  the  word  alter  as  well  as  forge« 
It  was  held  no  ground  of  defence  that  before  the  alteration  it  had 
been  paid  by  the  drawer  and  re-issued.    Bex  v.  Teague.        33 

2.  Altering  a  banker's  one  pound  note  by  substituting  the  word  ten 
for  the  word  one,  held  to  be  forgery.  Bex  v.  Post.  101 

3.  ir  a  note  be  made  payable  at  a  country  banker's,  or  at  their  bank- 
er's in  London,  substituting  another  place  for  one  of  the  places 
named,  by  introducing  a  piece  of  paper  over  the  names  of  the 
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London  bankers,  containing  the  names  of  another  banking  house 
in  Ijoodon,  is  forgery.    Rex  v.  Treble.  164 

4.  Discharging  an,  indorsement  and  inserting  another  may,  in  an  in- 
dictment  for  forging  or  uttering  a  bill  of  exchange,  be  described  as 
altering  an  indorsement.    Bex  r.  Birkett  and  Brady.         251 

APPREHENSION. 
See  Desr. 

APPRENTICE. 

See  Embbzzlehbnt,  2. 

It  is  an  indictable  offence  to  refuse  or  neglect  to  supply  necessaries  to 
a  child,  servant,  or  apprentice  whom  a  person  is  bound  by  duty 
or  contract  to  provide  for,  if  each  a  child,  dec.  be  of  tender  years 
and  unable  to  provide  for  itself.  An  indictment  against  a  master 
for  not  providing  necessaries  for  his  apprentice  ought  to  state  that 
the  apprentice  was  of  tender  years  and  unable  to  provide  for  itself. 
If  the  charge  is  that  the  prisoner  received  the  child  ae  an  apprerh 
tiee^  an  indenture  importing  that  a  former  master,  with  the  child^s 
consent,  bound  the  child,  will  be  sufficient  evidence  of  the  receiv* 
ing  OS  an  (qfpreniice^  though  such  indenture  is  executed  by  a  stran- 
ger as  trustee  for  a  former  master,  and  n^t  in  the  former  master's 
name.    Bex  v.  Friend  et  tior.  20 

APPROVER. 

1.  A  king's  evidence  is  not  entitled  as  matter  of  right,  to  be  exempt 
from  being  prosecuted  for  other  offences  at  the  same  assixes  at 
which  he  has  been  a  witness  for  the  crown.    Bex  v.  Zee.    361 

2.  A  king's  evidence  is  not  entitled,  as  matter  of  right,  to  be  exempt 
from  being  prosecuted  for  otlier  offences.    Bex  ?.  Brunton.  464 

ARREST. 

Killing  an  officer  will  be  murder,  thotigh  he  has  no  warrant,  and  was 
not  present  when  the  felony  was  committed,  but  takea  the  party 
upon  a  charge  only,  and  though  that  charge  does  not  in  termSf 
specify  all  the  particulars  necessary  to  constitute  the  felony.  Bex 
▼.  ibrd.  829^ 

ARSON. 

1.  In  an  indictment  on  9  O.  1.  e,  22.  for  setting  fire  to  a  hay  stack, 
it  is  no  answer  to  the  charge  that  the  prisoner  had  no  malice  or 
spite  to  the  owner  of  the  stack.  It  is  not  necessary  to  aver  in  the 
indictment  that  the  stack  **wa$  thereby  burnt.**  Bex  ▼.  Sal- 
num.  26 
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IS.  An  indiotment  for  anon,  ufUh  intent  to  de/raud  an  imuranee 
company t  cannot  be  8upp6rted  if  ihe  polier  cannot  be  rsceiTed  ui 
evidence  for  want  of  a  proper  stamp.  If  there  ia  an  alteraikMi 
npon  the  policy  to  make  it  applicable  to  another  house  to  which 
the  goods  have  been  removed,  and  that  alteration  is  not  stanaped* 
the  indictment  cannot  be  supported.    Sex  r,  Gilion.  138 

8.  The  prisoner  was  indicted  for  setting  fire  to  a  mill,  widi  intent  to 
injure  the  occupier  thereof.  Held,  that  an  injury  to  the  mill  being 
the  necessary  consequence  of  setting  fire  to  it,  the  intent  to  injure 
might  be  inferred,  for  a  man  must  be  supposed  to  intend  the  neces- 
sary consequence  of  his  own  act.  The  43  G.  3.  e.  58.  extends  to 
cases  which  were  before  punishable  under  9  G.  3.  e.  29.,  and  is 
not  restricted  to  cases  which  before  were  not  felonies  withoot 
clergy.    Sex  t.  Farrington.  Wl 

4.  A  building  within  the  curtilage  (aa  aschoot-room)  is  "an  ontbonse** 
within  the  9  G.  1.  e.  22.  though  not  of  the  ordinary  description  of 
outhouses.    Rex  ?.  Winter.  285 

AUtlFICERS. 

An  indictment  for  seducing  an  artificer  was  found  at  the  general  ses- 
sions of  oyer  and  terminer  and  general  session  of  the  peace  for 
Middlesex,  and  was  uied  at  the  oM  Bailey.  The  Judges  held, 
that  the  statutes  5  G.  1.  c*  27.  and  23  G%  2«  e.  13«  gave  no  aotho- 
rity  to  prefer  such  an  indictmeiit  at  such  a  sessions,  and  judgment 
arrested  accordingly.    Bex  v.  Sewitt.  156 

ASSAULT. 

1.  If  a  master  takes  indecent  liberties  with  a  female  scholar  without 
her  consent,  though  she  does  not  resist,  he  is  liable  to  be  punished 
as  for  an  assault.    Bex  v.  NieM.  130 

2.  7  G.  2  c  21.  A  9tick  held  to  be  an  "  offensive  weapon"  within 
this  statute,  though  not  of  extraordinary  size,  and  though  it  might 
in  general  be  used  as  a  walking  stick.  See  now  4  G.  4.  c  54. 
Bex  V.  Johnson.  492 

AVERMENT. 

See  Arsok,  1.  Corporations,  1.  Foroert,  1L  Iiinicmixirr,  1, 
2.  18. 

BAILEE. 

See  Larcrnt,  6,  7.  22.  31* 

BANK  Ot  ENGLAND. 

Forgery.  The  Bank  having  preferred  bills  for  uttering,  and  having 
in  possession  in  respect  of  the  same  note,  and  haviBf  elected  to 
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proceed  on  the  bill  for  haWng  in  poeeeeeion*  Held,  th&t  althoogh 
faets,  enffieient  to  eupport  the  capital  charge^  were  made  out  in 
proof,  an  aeqeittal  for  ibe  minor  oflTenee  ooghc  not  to  be  directed* 
becauae  the  whole  of  minor  oflfence  was  proved,  and  It  did  not 
merge  in  the  larger.  It  ia  not  neceaaary  thai  the  aigning  clerk  at 
the  Bank  ahould  be  produced,  if  witneaaea  acquainted  with  hie 
hand-writing  atate  that  the  aignature  to  the  note  ia  not  in  hia  hand- 
writing. The  Bank  may  elect  to  proceed  on  indictmenta  for  the 
leaaer  offence,  although  indictmenta  have  been  found  for  the  capi- 
Ul  charge.  878 

BANK  NOTES. 

See  Embbzzlemen'T,  1. 

Bank  notea  are  not  money,  gooda,  warea,  A;c.,  within  the  80  Q.  2.  e. 
24.    Rex  V.  BUI.  100 

BANK  POST  BILL. 

See  Indictment,  41. 

BANK  AGENT. 

See  FoBOBRT,  10. 

BANKER& 

1.  Stealing  re-iaauable  notea  aAer  they  have  been  paid,  and  before 
they  have  been  re-iaaued,  doea  not  aitbject  the  party  to  an  indict- 
ment on  the  2  G.  2.  c.  26.  for  atealing  notea;  but  he  may  be  in- 
dicted for  atealing  the  paper  with  valuat>le  atampa  upon  it.  Rtx 
V.  Clark.  181 

9.  Secreting  a  letter  containing  country  bank  notea  paid  in  London 
and  not  re^Umed^  hoiden  to  be  within  the  atatute.  7  G.  8.  e.  50. 
Rtx  V.  RoMcn.  282 

BANKRUPT. 

1.  If  an  indictment  againat  a  bankrapt  for  eoneteling  property,  in 
etating  the  property  doea  not  aofficiently  apecify. particular  parte  of 
it,  though  it  may  auffidently  apecify  othera,  and  thoae  apecified 
may  be  of  the  neceaaary  value,  the  indictment  win  be  bad,  becauae 
the  atatement  aa  to  the  parte  not  apecified  tenda  to  embarraaa  the 
priaonen  Where  vidue  ia  eaaeniial  to  eonatitute  an  offence,  and 
the  value  ia  aacribed  to  many  articlee  collectively,  the  offence 
mnat  be  made  out  aa  to  every  one  of  thoae  aiticlea,  for  the  grand 
jury  haa  aacribed  tliat  value  to  all  thoae  artidea  eoUteiivdj/.  Rex 
V.  Fareyth.  274 

2.  If  a  bankrupt  aurrendeia  to  hia  commiaaion,  and,  at  the  time  of 
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such  surrender,  refnses  to  aotwer  particular  questions  eoDceniiif 
his  property,  but  takes  the  oath  and  assigns  as  his  reason  for  not 
answering,  that  he  intends  to  dispute  the  eommission,  the  refusal 
to  answer  such  questions  will  not  be  a  ca^Htal  dflence  within  the  5 
Q.  2.  c*  SO.  s.  L    Sex  r.  Page.  S9S 

BANN& 

See  BioAMT,  4.  6,  7. 

BASTARDS. 

See  iNDicnnsNT,  24.  26. 

1.  Upon  a  trial  on  the  coroner's  inquest  for  the  murder  of  a  bastard 
child,  a  woman  may  be  found  guilty  of  concealment  under  the  43 
G.  3.  c.  58.  8.  4.    Rex  v.  Maynard.  240 

2.  A  woman  may  be  found  guilty  of  concealment  within,  the  43  6. 
3.  e  58.  «.  3.,  though,  from  appearances,  it  was  probable  the  child 
was  still-born,  and  although  the  birth  was  probably  known  to  an 
accomplice.    Bex  y.  ComwalL  336 

BIGAMY. 

1.  On  a  trial  for  bigamy  the  registry  of  the  first  marriage  stated  to  be 

by  license  generally  without  saying  by  consent  of  parents  or  gnar> 
dians.  The  prisoner  proved  that  he  was  an  infant  at  the  time,  and 
that  his  parents  were  never  known  to  have  been  in  England.  The 
Judge  held  ^\»jmmafacie  evidence  that  the  first  marriage  was 
without  Consent  of  parents  or  guardians,  and  that  the  jury  might 
have  acquitted  the  prisoner  if  such  evidence  was  unanswered*  Rex 
T.  Jamee.  17. 

Rex  V.  Morton.  19  natu. 

2.  When  the  marriage  is  by  license,  and  the  party  is  under  age  at 
the  time  of  such  marriage,  it  is  necessary  on  the  part  of  the  prose- 
cution to  give  evidence  of  the  consent  required  by  the  marriage  act, 
26  Q.  2.  c.  33.  s.  11.    Rex  v.  Butler.  61 

3.  When  the  prisoner  having  been  apprehended  for  another  ofience 
is  detained  in  the  same  county  for  bigamy,  the  detainer  is  such  an 
apprehension  as  will  warrant  the  indicting  him  in  that  county 
under  the  1  Jac.  1.  c.  11.    Rex  v.  Gordon^  48 

4.  If  the  marriages  zre  proved  by  a  person  present  at  them,  it  is  not 
necessary  to  prove  the  registration,  or  license,  or  banns.  And  it 
seems  that  the  assuroinj^  a  fictitious  name  upon  the  second  mar- 
riage will  not  prevent  the  offence  from  being  coniplete.  Bex  v. 
JiUison.  100 

6.  On  an  indictment  for  bigamy,  where  the  first  marriage  is  in  En- 
gland, it  is  not  a  valid  defence  to  prove  a  divorce  i  vinctdo  malri- 
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manii  out  of  Engltnd  before  the  second  marriage,  founded  on 
grounds  on  which  a  marriage  cannot  be  dissolved  d  tnnculo  mat' 
rimonii  in  England.    Xex  v.  LoUey,  237 

6.  On  an  indictment  for  bigamy,  if  the  first  marriage  was  by  banns t 
it  is  no  objection  that  the  parties  did  not  reside  in  the  parish  where 
the  banns  were  published  and  the  marriage  celebrated.  Rtx  v. 
mnd.  253 

7.  If  the  prisoner  write  down  the  names  for  the  publication  of  the 
banns,  he  will  be  precluded  thereby  from  saying  that  the  woman 
was  not  known  by  the  name  he  delivered  in,  and  that  she  is  not 
rightly  described  by  that  name  in  the  indictment.  Rex  v.  Ed^ 
ward$.  283 

BILLS  OF  EXCITANGE. 

See  FoROBRT,  14.  24.  20,  30.     Imdictmbnt,  id. 

Rtx  y.  Hunter,  511 

A  bill  upon  the  commissioners  of  the  navy  for  pay,  may  be  a  bill  of 

exchange,  although  it  is  not  such  an  insUtiment  as  the  85  G.  3.  e. 

04.  warrants.    Rtx  v.  Chitholm.  207 

BILLS,  Finding. 

If  witnesses  go  before  the  grand  jury  without  being  sworn,  and  the 
bill  is  found,  and  the  prisoner  tried  and  convicted,  it  is  proper  to 
recommend  him  for  a  free  pardon.    Rtx  v.  Dickinson,  401 

BLACK  ACT. 

See  Ahson,  1.     Indictmbnt,  17. 

1.  Breaking  down  the  head  or  mound  of  a  fish-pond  is  not  a  felony 
within  the  0  G.  1.  e.  22.,  if  the  only  object  in  so  doing  is  to  steal 
the  fish.  SembU,  That  the  sUtote  0  G.  1.  c«  22,  applies  only  to 
cases  of  wanton  and  malicious  mischief.    Rtx  v.  Ross.  10 

2.  Wounding'  a  horse  out  of  malice  to  the  owner  is  an  offence  within 
the  Black  Act,  0  G.  I.  c.  22.,  though  the  wound  is  not  permanent 
and  the  horse  is  likely  to  recover.    Rtx  v.  Haywood,  16 

3.  Pigs  are  cattle  within  the  meaning  of  the  0  G.  I.e.  22.  Rtx  v. 
Chapplt.  77 

4.  A  building  within  the  curtilage  (as  a  school-room)  is  an  **  out- 
house" within  the  0  G.  1.  c.  22.,  though  not  of  the  ordinary  de^ 
Bcription  of  outhouses.     Rtx  v.  Winltr,  205 

5.  Cutting  down  a  iree  is  sufficient  to  bring  the  case  within  the  0 
G.  I.  c.  22., -  though  the  tree  is  not  thereby  totally  dtstroytd, 
Dwaif  apple  and  pear  trees  bearing  fruit  are  trees  within'  the  statute. 
To  bring  the  case  within  the  0  G.  1.  the  act  must  be  done  from 
malice  against  the  owner.  See  now  the  4  G.  4.  c.  54.  Rtx  ▼• 
Taykr.  373 
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Ow  Malicioudy  kiUiogt  &c.  mUle  wiUiIb  0  Q.  h  t.  39.  ••  !•«  hM, 
that  the  malica  must  he  agaiott  the  owner  of  the  eettle,  and  not 
against  a  servant  or  relative  of  the  owner.  See  now  4  G.  4.  e.  54. 
#•  3.    i?e«  V.  JiuMim.  400 

BREAKING. 

See  BvRGLAKTy  8.  12.  16,  17. 

BURGLARY. 

1.  Where  tfie  owner  has  never  by  himself,  or  by  any  of  his  familr, 
slept  in  the  house,  it  is  not  his  dwelling-house  so  as  to  make  the 
breaking  thereof  burglary,  though  he  has  used  it  for  hie  meals 
and  all  the  purposes  of  his  business.  Rtx  v.  MarHn  and  an- 
other. 108 

2.  When  a  servant  has  part  of  a  house  for  his  own  oceapatioo,  and 
the  rest  is  reserved  by  the  proprietor  for  ether  purposes,  the  part 
reserved  cannot  be  deemed  part  of  the  servant's  dwellinf  house, 
and  it  will  be  the  same  if  any  other  person  has  part  of  the  hoase 
end  the  rast  is  reserved.    i?€«  v.  ffUaan.  115 

8.  The  prisoner  broke  out  of  a  eellar  by  lifting  up  a  heavy  flap,  by 
which  the  cellar  was  closed  on  the  outside  next  the  street.  The 
flap  was  not  bolted,  but  it  had  bolts.  Six  of  the  learned  judges 
were  of  opinion  that  there  was  a  sufficient  breaking  to  conetimts 
burglary;  the  remaining  six  were  of  a  contrary  opinion.  Hex  v. 
Calian.  157 

4.  A  building  within  the  same  fence  as  the  dwelling-house,  and  need 
with  it  as  parcel  of  the  dwelling-house,  though  it  has  no  inteml 
comnMinicatioQ  with  the  bouse  but  through  an  open  passage,  is 
parcel  of  the  dwelling-house,  and  it  is  equally  paocel  of  the  dweO- 
ing-boose,  though  used  partly  for  the  separate  business  of  the  oc- 
cupier of  the  dwelling-house,  and  partly  for  a  business  in  which  bs 
has  a  partner.    Rex  v.  Hancock  and  others.  170 

5«  Though  a  servant  stipulates  upon  hire  for  the  use  of  certain  rooms 
in  the  premises  of  his  master,  for  himself  and  family,  the  premises 
may  be  described  as  the  master's  dwelling-house,  dthoogh  the 
servant  is  the  ouly  person  who  inhabits  them,  for  he  shall  be  con- 
sidered as  living  there  as  servant,  not  as  holding  as  tenant  Rex 
V.  Stock  and  another.  185 

6.  /.  fP.  let  part  of  his  house,  viz.  a  shop,  passi^,  cellar,  fte.  to  his 
son.  The  son  did  not  sleep  there;  there  was  a  distinct  entrance 
into  the  son's  part,  but  his  passage  led  to  his  father's  cellars,  and 
they  were  open  to  his  (lather's  part  of  the  house.  The  shop 
broken  into.  The  judges  thought  (on  case  reserved)  thai  by 
son  of  the  internal  communication  the  son's  pact  contained  pari  of 
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the  father^s  house,  and  coDTtetion  for  the  burglary  held  right  J7eap 
T.  Sefton.  208 

7.  If  a  house  is  let  to  A.  atod  a  warehouse  under  the  same  roof,  and 
with  an  intemsi  eomoiunicatien  to  l!ie  house,  to  ^.  and  J9.;  the 
warehouse,  in  an  indictment  for  burglary,  cannot  be  described  as 
the  dwelling-house  of  A.    Sex  ▼.  Jenkins  and  another.  244 

8.  A  door,  which  only  forms  part  of  the  oulward  fence  of  the  curti- 
lage, and  opens  into  no  buitding,  but  into  the  yard  only,  is  not 
such  a  part  of  the  dwelling-house  as  that  the  breaking  thereof  will 
constitute  burglary.    Bex  t.  Bennett  ^nd  another.  289 

0«  An  area  gate,  opening  into  the  area  only,  is  not  part  of  the  dwell- 
ing-house, so  as  to  make  the  breaking  thereof  burglary,  if  there  is 
any  door  ot  fastening  to  prevent  persons  in  the  area  from  entering 
the  house,  although  such  door  or  fkstening  may  not  be  secured  at 
the  time.    Bex  r.  DavU  and  another.  822 

10.  Prosecutor's  house  was  at  the  corner  of  a  street,  and  adjoining 
thereto  was  a  workshop,  beyond  which  a  stable  and  coach-house 
adjoined;  all  were  used  with  the  house,  and  had  doors  opening 
into  a  yard  belonging  to  the  house,  which  yard  was  surrounded 
by  adjoining  buildings,  &c.  so  as  to  be  altogether  an  inclosed  yard; 
the  woikshop  had  no  internal  communication  with  the  house,  and 
it  had  a  door  opening  into  die  street;  its  roof  was  higher  than  that 
of  the  dwelling-house;  the  street  door  of  the  workshop  was  broken 
open  in  the  night;  and  on  indictment  for  burglary  and  conviction, 
the  judges  held  this  workshop  was  parcel  of  the  dwelting-house, 
and  the  conviotion  was  right.    Bex  r.  ChaOdng  and  another.  384 

11.  Introducing  the  hand  between  the  glass  of  an  outer  window  and 
inner  shutter,  is  sufficient  entry  to  constitute  burglary.  Bex  v. 
Bailey  and  another.  841 

12.  Where  a  window  opens  upon  hinges,  and  is  fastened  by  a 
wedge,  so  that  pushing  against  it  will  open  it;  forcing  it  open  by 
pushing  against  it,  is  sufficient  to  constitute  a  breaking.  Bex  v^ 
Hall.  356 

18.  A  building  used  with  a  dwelling-house,  and  opening  into  an  en- 
">  closed  yard  belonging  thereto,^  may  be  parcel  of  the  dwelling- 

house,  though  it  ako  opens  into  an  adjoining  street,  and  although 
it  has  no  hitemal  communication  with  the  dilrelling-house.  Bex 
r.LUhgo.  Wt 

14.  Prisoner  broke  into  a  goose-house,  opening  into  the  prosecutor's 
yard,  into  which  his  house  also  opened;  the  yard  was  surrounded 
partly  by  other  buildings  of  the  homestead  and  partly  by  a  wall; 
some  of  the  buildings  had  doors  opening  backward,  and  there  was 
a  gate  in  one  part  of  the  wall  opening  upon  a  road;  this  goose* 
88 
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,  house  was  held  part  of  the  dwelling-hocise.  Bex  t.  Gaybum  and 
another.  860 

1{^«  The  prisoner  broke  the  glass  of  prosecutor's  side  door  on  the 
Friday  night,  with  intent  to  enter  at  a  future  timet  and  QCtuallj 
entered  on  the  Sunday  night.  The  judges  held  this  burglary*  the 
breaking  and  entering,  being  both  by  night,  and  the  breaking  being 
with  intent  afterwards  to  enter.    Rex  v.  Smith.  417 

16.  Getting  into  the  chimney  of  a  house  is  a  sufficient  breaking  and 
entering  to  constitute  burglary,  though  the  party  does  not  enter 
any  of  the  rooms  of  tlie  house*    Bex  ▼•  Brice.  450 

17.  Pulling  down  tha  sash  of  a  window  is  a  breaking,  though  it  has 
no  fastening,  and  is  only  kept  in  its  place  by  the  pulley  weight; 
it  is  equally  a  breaking,  although  there  is  an  outer  shutter  which 
is  not  put  to.    Bex  v.  Hainee  and  another.  451 

18.  Where  a  married  woman  lived  apart  from  her  husband,  upon  an 
income  arising  from  property  vested  in  trustees  for  her  separala 
use;  held,  that  a  house  which  she  had  hired  to  live  in,  was  pro- 
perly described  as  her  husband's  dwelling-bouse,  though  she  paid 
the  rent  out  of  her  separate  property,  and  the  husband  had  never 
been  in  it.    Bex  v.  French.  401 

10.  A  building  separated  from  the  dwelling-house  by  a  public  road, 
however  narrow,  will  not  be  a  parcel  of  the  dwelting-houee,  if 
there  is  no  common  fence  or  roof  to  connect  them,  though  it  be 
held  by  the  same  tenure,  and  though  some  of  the  offices  necessary 
to  the  dwelling-house  adjoin  it,  and  though  there  be  an  awning  ex- 
tending from  it  to  the  dwelling-house.  But  if  it  is  made  a  sleep- 
ing place  for  any  of  the  servants  of  the  dwelling-house,  it  may  be 
deemed  a  distinct  dwelling-house.    Bex  v.  Wutwood.  405 

20.  Where  in  breaking  a  window  in  order  to  steal  property  in  the 
'  house,  the  prisoner's  Onger  went  within  the  house;  held,  that  there 

was  a  sufficient  entry  to  constitute  the  burglary.  Rex  v.  DavU.  400 

21.  Held,  that  the  hduse  of  a  husband,  in  which  he  allowed  his  wife 
to  live  separate  from  him,  might  be  described  as  the  house  of  the 
husband,  thougli  the  wife  lived  there  in  adultery  with  another  man, 
who  paid  the  house-keeping  expenses,  and  though  the  hoabanil 
suspected  a  criminal  intercourse  between  his  wife  and  the  other 
man  when  he  allowed  her  to  live  separate.  Bex  v.  IFUford  and 
another.  517 

22.  Upon  an  indictment  for  burglary  and  larceny  against  two,  one  may 
be  found  guilty  of  the  burglary  and  the  larceny,  and  the  other  of 
the  larceny  only.    Bex  v.  Bulterwwth  and  another.  520 

23.  If  the  owner  of  a  cottai^e  lets  one  of  his  workmen  with  his  femily 
live  in  the  cottage  free  of  rent  and  taxes,  and  he  live  there  prinoi- 
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pally,  if  oot  wholly,  for  hit  own  benefit*  it  may  be  described  as  the 
^orkniatt*8  dwelling-houee.    Sex  ▼•  JobUng.  ^t^ 

BURNING. 

See  AssoN. 

CATTLE. 

Pigs  held  to  be  cattle  within  the  meaning  of  the  9  O.  1*  e.  2%.  Sex 
▼•  ChappU.  77 

CERTIORARI. 

See  Practicb,  3. 

CHURCH. 

See  Sacrujeoe,  I. 

CHEATR 

See  Falsb  Prbtbnoes.    Evidence,  25. 

If  there  is  a  plan  to  cheat  a  man  of  hit  property  under  color  of  a 
bet,  and  he  parts  with  the  poeeesf  ion  only  to  deposit  as  a  stake 
with  one  pf  the  confederates,  the  taking  by  snch  confederates  is  fe- 
lonions.    Sex  r.  Sabson  and  others.  418 

CLERGY. 

See  HousE-BREAiONo.  Manslauohter,  8.  Privately  Stealing,  !• 

CLERK. 

See  Embezzlement,  6.  10. 

COIN.    Oftkhcks  AOAnwT. 

1.  Indictment  on  the  15  Cr.2.  c.28.  s.  8.  charged,  that  defendant' 
uttered  a  counterfeit  half^rown  to  J.  F.,  and  that  at  the  time  he 
so  uttered  it  he  had  about  him  another  counterfeit  half-crown;  but 
he  did  not  conclude  with  averring  that  he  was  common  tUierer  of 

'  falee  money:  the  Judges  held,  that  snch  averment  was  unneces- 
sary, and  that  the  indictment  was  sufficient  to  warrant  the  greater 
punishment  of  the  8d  section  of  the  statute.    Sex  v.  Smith.  6 

2.  An  indictment  on  the  15  G.  2.  c.  28.  for  uttering  after  a  eonvic- 
tion  for  a  double  offence,  need  not  aver  that  defendant  was  adjudg-  ^ 
ed  to  be  a  common  utterer:  it  is  sufficient  if  it  states  that  he  was 
tried  and  convicted  of  uttering  to  A.,  and  of  uttering  on  the  same 
day  to  B.,  and  adjudged  to  be  imprisoned  a  year.  Sex  ▼.  Booth*  7 

8.  Indictment  for  uttering  after  conviction  for  a  double  ofience,  need 
not  aver  that  the  offender  was  adjudged  to  be  a  eofnmon  vdterer; 
it  is  sufficient  if  it  states  that  he  was  tried  and  convicted  of  utter- 
ing to  A.,  and  of  uttering  to  B.,  and  adjudged  to  be  imprisoned  a 
year,  &c.    Sex  v.  MchaeL  29 
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4.  The  priaoners  Job  Els^  «nd  Sanh  Else*  weie  iodicted  for  atteria^ 
a  bad  shilling  to  M.  B„  and  having  another  bad  Bhiliing  in  their 
poasession  at  the  time.  The  ottering  was  by  the  woman  alone  in 
the  absence  of  the  man.  Held,  that  the  man  was  not  liable  to  be 
convicted  with  the  actual  ntterer,  although  proved  to  be  the  asso- 
ciate of  the  woman  on  the  day  of  the  uttering*  and  to  have  bed 
other  bad  money  for  the  purpose  of  uttering.  Held^thai  the  wo- 
man could  not  be  convicted  of  the  second  offence  of  having  other 
bad  money  in  her  possession  at  the  time,  on  the  evidence  of  her 
associating  with  a  man  not  present  at  the  uttering,  but  having  large 
quantities  of  bad  money  about  him  for  the  purpose  of  uttering. 
Bex  V.  EUe.  l«l 

5.  Having  counterfeit  silver  in  possession  with  intent  to  atter  it  as 
good,  is  no  offence:  for  there  is  no  eriminal  act  dont*  Ret  v. 
Heath.  IM 
Rex  V.  Stewart.                                                                   288 

^  Procuring  base  coin  with  intent  to  utter  ii  as  good,  is  a  misde- 
meanor. Having  a  large  quantity  of  such  coin  is  evidence  of  hav- 
ing procured  it  with  such  intent,  unless  there  are  other  cixcum- 
Btances  to  induce  a  suspicion  that  the  defendaot  was  the  maker. 
Rex  V.  FuUer  and  another.  808 

7.  On  an  indictment  on  the  8  &  9  ^.  3.  c  20.,  it  is  ineambeni  on 
prosecutor  to  show  that  the  prosecution  was  commenced  within 
three  months.  Proof  by  parot  that  the  prboner  was  apprehended 
for  treason  respecting  the  coin  wiiliiq  the  three  months,  will  not 
be  sufficient  if  the  indictment  is  aAer  the  three  months,  and  the 
warrant  to  apprehend  or  to  commit  are  produced.  Upon  an  in- 
dictment for  having  in  possession  a  die  made  of  iron  or  steel,  proof 
of  a  die  made  of  either  material  will  be  sufficient.  Rex  v*  Fkil' 
Hpa  and  another.  808 

8.  Upon  an  indictment  for  having  in  possession  a  die  made  of  iron 
and  steel,  proof  of  a  die  made  o(  either  material  is  sufficient.  Rex 
V.  Oxford.  883 

OQMMON  LAW. 

See  Embszzlembnt,  5.    Foroert,  2. 

COMPOUNDING  OFFENCES. 

18  Eliz.  c.  5.  Held,  that  a  party  is  liable* to.  the  pnnishment  pre- 
scribed by  this  act,  for  taking  the  penalty  imposed  by  a  penal  sta- 
tute, though  there  is  no  action  or  proceeding  {br  the  penalty.  Rex 
v.  Gotley.  84 

CONCEALMENT*    Of  B»th. 

1.  Upon  a  trial  on  the  coroner*s  inquest  for  the  murder  of  a  bastard 
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chUd,  a  womaa  majr  be  foand  gailty  of  concealment  under  the  43 
6.  3.  c.  58.  §.  4.    Rex  v.  Majfnard.  386 

2.  A  woman  may  be  found  guilty  of  concealment  whhin  the  43  G.  3. 
e.  58.  t,  3,  though  from  appearances  it  was  probable  the  child 
was  8till-born«  and  although  the  birth  was  probably  known  to  an 
accomplice.    Bex  r.  Cornwall.  830 

CONFESSION. 

1.  A  prisoner  was  charged  with  stealing  a  guinea  and  two  promisso- 
ry notes.  The  prosecutor  told  him  that  it  would  be  better  for  him 
to  confess.  Held,  that  aAer  this  admonition,  the  prosecutor  might 
prove  that  the  prisoner  brought  him  a  guinea  and  a  5/.  note,  which 
he  gave  up  to  the  prosecutor  a»  the  guinea  and  one  of  the  notes 
that  had  been  etoknfrom  him.    Sex  ?.  Griffin.  151 

2.  The  prosecutor  asked  the  prisoner,  on  finding  him,  for  the  money 
he  the  prisoner  had  taken  out  of  the  prosecutor's  pocket,  but 
before  the  money  ttae  produced  said,  **  he  only  wanted  his  money, 
and  if  the  prisoner  gave  him  that,  he  might  go  to  the  devil,  if  he 
pleased;'*  after  which  the  prisoner  look  11 9.  6id.  out  of  his  pock- 
et, and  said  it  woe  all  he  had  left  of  it.  Held,  that  the  confession 
onght  not  to  have  been  received.    Eex  v.  Jones.  152 

3.  Persons  having  nothing  to  do  with  the  apprehension,  prosecution, 
or  examination  of  the  prisoner,  advised  him  to  tell  the  truth  and 
consider  his  family.  Held,  that  such  admonition  was  no  ground 
for  excluding  a  confession  made  an  hour  afterwards  to  the  consta- 
ble in  prison.    Bex  v.  Bow,  158 

4.  A  prisoner's  confession  is  sufficient  ground  for  a  conviction, 
though  there  is  no  other  proof  of  his  having  committed  the  offence, 
or  of  the  ofience  having  been  committed,  if  that  confession  was  in 
consequence  of  a  charge  against  the  prisoner.  Bex  r.  El- 
dridge.  440 

5.  A  prisoner's  confession  is  sufficient  ground  for  a  conviction, 
though  there  is  no  other  proof  of  his  having  committed  the  offisnce 
or  of  the  offence  having  been  at  all  committed,  if  such  confession 
was  in  consequence  of  a  charge  against  the  prisoner;  especially  if 
there  is  evidence  thai  he  had  been  desirous  to  keep  out  of  the  way 
of  the  person  upon  whom  the  offence  is  supposed  to  have  been 
committed,  or  if  any  of  his  companions  under  the  same  charge 
have  attempted  to  do  so.    Bex  v.  Ftdkner  and  another.  481 

0.  If  a  confession  is  improperly  obtained,  it  is  ground  for  excluding 
evidence  of  the  confession  and  of  any  act  done  by  the  prisoner  in 
consequence  towards  discovering  the  property,  unless  the  property 
is  actually  discovered  thereby.    Bex  v.  Jenkins*  492 
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CONFESSION-eoRfiAtted. 

7.  The  confession  of  a  prisoner  before  a  magistrate  is  aaffieieiit 
ground  to  warrant  a  conviction,  though  there  is  no  positive  proof 
aliunde  that  the  offence  had  been  committed,  at  least  if  there  is 
probable  evidence  that  it  had  been  committed.  Bex  v.  White  and 
another.  608 

8.  Confession  of  a  prisoner,  evidence  against  him  without  positive 
proof  aliunde  of  the  offence  having  been  committed.  Bex  v. 
Tippet.  G09 

OONIEa 

Taking  a  rabbit  in  a  wire  is  sufficient  to  constitute  an  oflTencie  within 
the  5  G.  8.  c.  14.  8.  6.,  though  the  rabbit  is  not  killed,  and  though 
the  party  never  ^kes  it  away.    Bex  v.  Glover,  208 

CORPORATIONa 

1.  Where  a  company  carries  on  the  business  of  bankers,  although 
incorporated  for  a  totally  different  purpose.  Held,  that  it  is  no 
offence  under  41  O.  8.  c.  57.  9.  2.  to  have  a  plate  for  making  bills 
of  exchange  in  the  name  of  such  corporate  company.  The  judges 
were  also  of  opinion  that,  independent  of  this  objection,  the  indict* 
roent  was  bad  having  omitted  to  aver  that  the  company  **  carried 
on  the  business  of  the  bankers.*'    Bex  v.  Catapodi.  '  85 

2.  The  prisoner  was  convicted  for  uttering  a  forged  note  of  a  Scotch 
corporation,  called  tlie  British  Linen  Company;  held,  thai  the  ot- 
tering a  forged  note  of  a  Scotch  corporation  was  not  an  ofienes 
within  the  meaning  of  the  2  O.  2.  e.  25.  Qu.  Whether  sneh  a 
company  has  any  authority  to  issue  bills.    Bex  v.  AT  Kay.       71 

CORPSE. 

See  Dead  Bodies. 

CORONER'S  INQUEST. 
See  Bastards,  1. 

COUNTY. 

See  Indictment,  18. 

1 .  When  the  prisoner,  having  been  apprehended  for  another  offence 
is  detained  in  the  same  county  for  bigamy,  the  detainer  is  such  an 
apprehension  as  will  warrant  the  indicting  him  in  that  county 
under  1  Jae.  l.c  11.    Bex  v.  Gordon.  48 

2.  A  denial  by  a  servant  when  in  tlie  county  of  Stafford,  of  his  hav- 
ing  received  money  in  the  county  of  Salop,  holden  to  be  evidence 
to' show  that  the  receipt  in  the  county  of  Salop  was  with  intent  to 
embezzle  within  the  89  O.  8.  e.  85.,  and  therefore  that  the  trial 
was  properly  had  in  the  county  of  Salop.    Bex  v  /bfrsoti.        56 
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8.  Held,  that  if  a  senrant  reeetve  money  for  bia  roester  in  tlie  county 
o(Jl.t  and  being  called  upon  to  account  for  it  in  the  county  of  £.9 
there  deny  tbe  receipt  of  it,  he  may  be  indicted  for  the  embezzle- 
ment in  the  latter  county.    J^ez  ▼•  Taylor.  63 

4.  An  indictment  for  forgery  stated  the  offence  to  have  been  commits 
ted  in  the  county  of  Nottingham;  it  was  proved  to  have  been  com- 
mitted in  the  county  of  the  town.  Held,  that,  although  under  the 
88  G.  8.  c.  52.  it  was  triable  in  the  county  at  large,  the  offence 
ih^hi  have  been  laid  in  the  county  of  the  town.  Bex  v.  Mellor 
and  another.  144 

6.  If  a  delivery  to  the  party**  own  servant  of  a  box  containing  forged 
stamps  is  in  one  county,  and  the  inn  to  which  the  servant  is  to 
carry  them  to  be  forwarded  by  a  carrier  be  in  anotlier  county,  the 
party  may  be  indicted  in  the  former  county.  Rex  v.  CoQi- 
coiU  213 

CDTTING. 

See  Indictmsnt,  25. 

1.  Where  a  cutting  is  inflicted  by  an  instrument  capable  of  cuttingt 
tbe  case  is  within  the  43  G.  8.  c.  58.,  though  the  instrument  be 
not  intended  for  cutting,  nor  ordinarily  used  to  cut,  but  generally 
used  to  force  open  drawers,  doors,  &c.  and  though  the  intention 
was  not  to  cut  but  to  inflict  some  other  mischief.  Rex  v.  Hay- 
ward.  78 

2.  A  striking  over  the  face  with  the  sharp  or  claw  part  of  a  hammer 
held  to  be  a  sufficient  cutting  within  the  43  G.  8.  c.  58.  Rex  v. 
Atkinem.  104 

8.  Cutting  a  child*s  private  parts,  so  as  to  enlarge  them  for  the 
time,  may  be  considered  as  doing  her  grievous  bodily  harm,  and 
done  with  that  intent,  though  the  hymen  is  not  injured,  the  inci- 
sion is  not  deep,  and  the  wound,  eventually,  is  not  dangerous. 
Rex  V.  Cox.  882 

DEAD  BODIES. 

Taking  a  person's  dead  body  from  a  burial  ground  to  dispose  of  for 
gain  and  profit,  b  an  indictable  oflTence.  Rex  v.  GiUee.  366  notie. 

DECENCY,  Orvncn  AOAuwr. 
See  Dead  Bodies. 

DEED. 

See  FoaoBRT,  10. 

A  power  of  attorney  is  a  deed  within  the  meaning  of  the  2  G.  2.  e. 
25.  «•  1.    Rex  V.  Lyon.  255 
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DEER. 

See  Variancb,  6. 

16  O.  3.  c.  80.  s.  9.»  as  to  seizing  the  gniWy  and  of  persona  eanyiaf 
them  into  ground  where  deer  are  usually  kept  with  intent  to  destroj 
deer,  and  as  to  beating  and  wotfnding  the  keepers,  &c  in  the  exe- 
cution of  their  office.  Held,  that  an  assistant  keeper  had  no  right 
to  seize  the  person  of  one  so  armed  in  order  to  get  his  gan,  wiih- 
oat  having  first  demanded  the  gan.  Qu,  TVhether  an  aaslateBl- 
keeper,  appointed  by  the  keeper  only,  and  not  eonfirmed  bj  the 
owner  of  the  forest,  chase,  Ac.  can,  in  the  absence  of  the  keeper, 
seize  guns,  Ac?    Sex  ▼•  Jlmey.  ftM 

DEFOSITIONa 

1.  When  a  witness  upon  a  trial  gives  evidence  eontradictorj  to  £icla 
eontained  in  a  deposition  made  by  snch  witness  in  a  former  pco- 
ceeding  in  the  same  case,  the  judge  may  order  such  depoaitkNi 
to  be  read,  in  order  to  impeach  the  credit  of  the  witness.  Bex  t. 
Oldrayd.  88 

2.  A  deposition  of  the  deceased  held  admissible  in  a  ease  of  mvrder, 
although  taken  when  the  prisoner  was  chsTged  with  another  oflenes 
and  although  the  greater  part  of  it  had  been  reduced  into  writing 
daring  his  absence,  it  appearing  that  tlie  deceased  was  afterwaidi 
re-sworn  in  the  prisoner*s  presence,  the  deposition  then  read  over 
and  stated  by  the  deceased  to  be  correct,  and  the  prisoner 
whether  he  had  any  questions  to  put.    Sex  v.  Smith* 

DIE. 

See  Coin,  7,  8. 

DISSECTION. 

See  MvsDER,  2. 

DIVORCE. 

See  BioAMT,  4. 

The  divorces  and  sentences  referred  to  in  «.  3.  of  the  1  Joe.  I.e.  IL 
are  divorces  and  sentences  of  the  ecclesiastical  courts  within  tks 
limits  to  which  the  1  Jac.  1.  applies.    Sex  v.  LoBey.  287 

DWELUNO.HOU8E 

See  BvROLART,  2.  4,  6.  7,  8,  0,  10.  13,  14.  18,  10.  21.  23. 

DYING  DSCLARATIONa 
See  EviDENcs,  16. 

m 

EMBEZZLEMENT. 

See  County,  2,  8.    Indictmbnt,  6.  8.  20.  28. 20. 

1.  A  bank  clerk  employed  to  post  into  the  ledger  and  read  from  the 
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CMli-book,  Baak-notef  firom  100/.  in  Talae  up  to  lOOM.,  and  who 
in  the  coune  of  that  oooopation  had,  with  other  clerki,  access  to  a 
file,  upon  which  paid  notes  of  every  description  were  filed;  took 
ftom  that  file  a  pM  bank  note  for  60/.  Held,  that  the  prisoner 
conld  not  be  considered  as  entrusted  with  the  possession  of  this 

.  noie«  so  as  to  brin^  him  within  the  16  6f.  B.  ^  18.  a.  12.  Qu. 
Whether  a  note  onee  cancelled  by  the  Bank  is  within  the  16  O. 
2.  e.  1ST    Eex  t.  BakemO.  36 

2.  The  statute  80  G.  8.  c.  86,  extends  only  to  such  sernuits  as  are 
employed  to  receiye  money,  and  to  instances  in  which  theyjRsceive 
money  by  Tirtne  of  their  employment.  It  seems  that  an  appren- 
tice, though  under  the  age  of  eighteen,  is  within  the  statute.  Rex 
Y.  MilHih.  80 

8.  Where  the  owner  of  a  colliery  employed  the  prisoner  as  captain 
of  one  of  his  barges  to  carry  out  and  sell  coal,  and  paid  him  for 
hu  labor  by  allowing  him  two-thirds  of  the  price  for  which  he 
sold  the  coals,  afler  deducting  the  price  charged  at  the  colliery. 
Held,  that  the  prisoner  was  a  servant  within  the  meaning  of  80 
G.  3.  c  86;  and  having  embezsled  the  price  he  was  guilty  of  larceny 
within  the  words  of  that  act.    Bex  ▼.  HartUy.  130 

4.  If  a  servant  receive  money  for  his  master  for  an  article  made  of 
his  master's  material,  it  will  be  within  the  30  G.  3.  c.  86.  if  he 
embezzle  it,  though  he  made  the  articles,  and  was  to  have  a  given 
proportion  of  the  price  for  making  them.    Bex  v.  Hoggins.  146 

6.  Although  property  has  been  in  the  possession  of  the  prisoner's 
masters,  and  they  onlyj  entrust  the  custody  c^  such  pro- 
perty to  a  third  person  to  try  the  honesty  of  their  servant.  If  the 
servant  receives  it  from  such  third  person  and  embezzles  it,  it  is 
an  ofience  under  the  30  G.  3.  c.  86.  Semble^  that  the  80  6.  3. 
c.  86.  does  not  apply  to  cases  which  were  hirceny  at  common  law. 
Bex  V.  Headge.  160 

6.  A  person  employed  upon  commission  to  travel  for  orders  and  to 
collect  debts,  is  a  clerk  within  the  30  G.  8.  c.  86.*,  though  he  is 
employed  by  many  difierent  houses  on  each  journey,  and  pays  his 
own  expenses  out  of  his  commission  on  each  journey,  and  does 
not  live  with  any  of  his  employers, nor  actio  any  c^ their  counting- 
houses.    Bex  V.  Carr.  108 

7.  A  female  servant  is  within  the  30  G.  8.  o.  86.  If  a  servant  re- 
ceives money  ftom  his  master  to  pay  to  J.  C,  and  does  not  pay 
it,  Q.  if  he  can  be  indicted  for  embezzlement?  Bex  v.  Smith.  287 

8.  A  man  is  sufficiently  a  servant  within  the  30  O.  3.  c.  86.,  although 
he  ie  only  ooeasionaUy  employed,  when  he  has  nothing  else  to  do; 
and  it  is  sufficient  if  he  was  emplayed  to  receive  the  money  he 

70 
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embezzled,  ihoagh  recebflng  money  may  not  be  in  his  nsaal 
ployinent,  and  although  it  was  the  only  instance  in  which  he 
so  employed,    ^ex  t.  Spmeer.  290 

9.  A  clerk  entrusted  to  receive  money  at  home  from  ont-door  colleet- 
orst  receives  it  abroad  from  out-door  cnstomers.  Held,  that  such 
a  receipt  of  money  may  be  considered  **  by  virtoe  of  his  employ* 
ment,"  within  the  89  G.  8.  c.  85.«  thoogh  it  is  -beyond  the  limits 
to  which  he  is  authorised  to  receive  money  for  his  employers.  Bex 
^    V.  Beecher.  310 

flto.  The  overseers  of  a  township  employed  the  prisoner  as  their 
*     countant  and  treasurer,  and  he  received  and  paid  all  the  money 
ceivable  or  payable  on  their  account;  he  received  a  sum  and  em- 
bezzled it.    Held,  that  he  was  a  clerk  and  servant  within  the  30 
G.  3.  c.  85.    Bex  v.  Squire*  340 

11.  If  a  servant  immediately  on  receiving  a  sum  for  his  master  enters 
a  smaller  sum  in  his  master's  books,  and  ultimately  accounts  to  hu 
master  for  the  smaller  sum,  he  may  be  convicted  as  embezzling  the 
difference  at  the  time  he  makes  the  entry.  It  will  make  no  differ- 
ence though  he  received  other  sums  for  his  master  the  same  day, 
and  in  paying  those  and  the  smaller  sum  to  his  master  together,  he 
might  give  his  master  every  piece  of  money  or  note  he  received  at 
the  time  he  wrote  the  false  entry.    Bex  v.  JHalL  483 

12.  If  a  servant  generally  employed  by  his  master  to  receive  sums  of 
one  description  and  at  one  place  only,  is  employed  by  him  in  a 
particular  instance  to  receive  a  sum  of  a  different  description,  and 
at  a  different  place,  this  latter  sum  is  to  be  considered  as  received 
by  him  by  virtue  of  his  employment.  He  fills  the  character  of 
servant,  and  it  is  by  being  employed  as  servant  that  he  receives  the 
money.    Bex  v«  Smith.  516 

ENTERING. 

See  BuROLART,  11.  16.  20. 

ESCAPE. 

See  Prison  breach,  2.    Rbsovb,  1. 

1.  The  offence  of  aiding  a  prisoner  at  war  to  escape  is  not  complete 
if  such  prisoner  is  acting  in  concert  with  those  under  whose 
charge  he  is,  merely  to  detect  the  defendant,  and  has  no  intention 
to  escape.    Bex  v.  Martin.  106 

2.  Indictment  on  the  16  G.  2.  c.  31.  for  delivering  instruments  to  a 
prisoner  to  facilitate  his  escape  from  gaol.  Held,  that  the  deliver- 
ing is  within  the  act,  though  the  prisoner  has  been  pardoned  of 
the  offence  of  which  he  was  convicted,  on  condition  of  transpor- 
tation.   And  a  party  may  be  oonvicted  thoiigh  there  is  no  evidenee 
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that  he  knew  of  what  specific  offence  the  person  he  assisted  had 
been  convicted.    Sex  ▼.  Shaw  and  others.  626 

EVIDENCE 

See  BioAMT,  2»  3.  CoMmssioN.  Couimrt  2.  Forosry,  7.  Post 
Office,  1. 

1.  Where  an  indictment  described  a  bank  note  as  signed  by  A.  H.f 
for  the  Governor  and  Company  of  the  Bank  of  England,  convic- 
tion held  bid,  there  being  no  evidence  of  A.  H.'s  signature.  Sex 
V.  Craven.  14 

2.  On  a  trial  for  bigamy,  the  registry  of  the  first  marriage  stated  it 
to  be  by  license  generally,  without  saying  by  consent  of  parents 
or  goardtans.  The  prisoner  proved  that  he  was  an  infant  at  the 
lime,  and  that  his  parents  were  never  known  to  have  been  in  En- 
gland. The  judges  held  this  prim^ /octe  evidence  that  the  first 
marriage,  was  without  consent  .of  parents  or  guardians,  and  that 
the  jury  might  have  acquitted  the  prisoner  if  such  evidence  was 
unanswered*  Sex  v.  James*  17 
Sex  V.  Morton.                                                           19  notU. 

S.  If  the  charge  is  that  the  prisoner  received  a  child  om  an  appren^ 
tice^  an  indenture  importing  that  a  former  master,  with,  the  child^s 
consent,  bound  the  child,  will  be  sufficient  evidence  of  the  receiv- 
ing OB  an^  apprentieet  though  such  indenture  is  executed  by  a 
stranger  as  trustee  for  the  former  master,  and  not  in  the  former 
master's  name.    Sex  v.  Friend  ei  ux.  20 

4.  Held  that  in  an  indictment  on  7  G.  .3.  c.  60.  a  check  on  un- 
stamped papqr,  drawn  by  a  person  living  thirty  miles  distant  from 
London,  was  admissible  in  evidence  for  the  purpose  of  proving  the 
fact  of  stealing  a  letter  out  of  the  postK>ffiee.    Sex  v  .Pooiey.    31 

5.  Evidence  of  uttering  a  bill  of  exchange  knowing  it  to  be  forged; 
and  other  forged  bills  upon  the  same  house,  which  were  found 
upon  the  prisoner  at  the  time  of  hie  apprehension,  held  to  be  ad- 
missible as  evidence  of  guilty  knowledge.    Sex  v.  Hough.      120 

0.  Upon  an  indictment  for  uttering  a  forged  note.  The  judges  were 
of  opinion  that  evidence  was  admissible  of  the  prisoner  having  at 
a  prior  time  uttered  another  forged  note  of  the  same  manufacture, 
and  also  that  other  notes  of  the  same  fabrication  had  been  found 
on  the  files  of  the  Bank  with  the  prisoner's  hand-writing  on  the 
back  of  them,  in  order  U>  show  the  prisoner's  knowledge  of  the 
note  mentioned  in  the  indictment  being  a  forgery.  Sex  t. 
,3004  132 

7.  Although  it  appears,  upon  a  case  reserved,  that  evidence  has  been 
admitted  at.  the  trial  which  ought  not  to  have  been  received.    Yet 
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if  the  judges  are  of  opinion  that  there  ie  ample  evidenoe  to  eopport 
the  indictment,  aAer  rejecting  such  improper  evideneev  thej  will 
not  set  aside  the  conviction.  Ibid* 
S.  An  indictment  for  arson,  toitk  intent  to  drfraud  an  Mnawnet 
Company  f  cannot  be  supported  if  the  policy  caanot  be  leeeived 
in  evidence  for  want  of  a  proper  stamp.  If  there  is  an  alteradoo 
upon  the  policy  to  make  it  applicable  to  another  boose  to  whieh 
the  goods  have  been  removed,  and  that  alteration  is  not  stamped, 
the  indictment  cannot  be  supported.    Box  ▼•  CKUon,  138 

0.  Uttering  a  forged  stodL  receipt  to  a  person  who  employed  die 
prisoner  to  buy  stock  to  that  amount  and  advanced  the  money,  is 
sufficient  evidence  of  an  intent  to  defraud  that  person;  and  theoalh 
of  the  person  to  whom  the  receipt  was  uttered,  that  he  believes  the 
prisoner  had  no  such  intent,  wiU  not  lepel  the  presomptioa  of  an 
intention  to  defraud.    Rex  v.  Sh^pardm  10B 

10.  An  indictment  on  the  7  O.  8.  c.  50.  a.  1.,  stating  die  prisoner  to 
have  been  employed  in  two  branches  of  the  postpoffioe,  proof  of 
his  having  been  employed  in  either  held  sufficient.  If  die  letter 
embezzled  is  described  as  having  contained  eeveral  notes,  proof  of 
its  having  contained  any  one  of  them  is  sufficient.  If  the  instra- 
ment  is  on  the  face  of  it  a  note,  the  maker's  signature  need  not  be 
proved.    Rex  v.  EOint.  188 

11.  Upon  an  indictment  for  obtaining  money  under  fdse  pretenees,  it 
is  not  necessary  to  prove  the  whole  of  the  pretence  charged,  proef 
of  part  of  the  pretence  and  that  the  money  was  obtained  by  sodi 
part  is  sufficient    Rex  v.  IKIL  IfN) 

12.  Upon  an  indictment  for  a  rape,  the  woman  is  not  compellable  lo 
answer,  whether  she  has  not  had  connection  with  other  men,  or 
with  a  particular  person  named;  nor  is  evidence  of  her  having  had 
such  connecdon  admissible.    Rox  v.  Hodgoon.  211 

18.  If  the  possession  of  other  forged  instruments  isofibusd  in  evidence 
to  prove  a  guilty  knowledge,  there  must  be  regular  evidence  that 
such  instruments  were  forged;  proof  that  the  prisoner  retamed  the 
money  on  such  an  instrument,  and  received  the  instrument  bed^, 
is  not  sufficient  widiout  producing  the  instrument  or  duly  aoeoon^ 
ing  for  its  noo*pn>ducdon.    Rex  v.  Millard.  845 

14.  The  post-office  marks,  in  town  or  country,  proved  to  be  such,  are 
evidence  Uiatlhe  letters  on  which  they  are  were  in  the  office  to 
whieh  those  marks  belong  at  the  dates  those  marks  specify.  But 
a  mark  of  double  postage  paid  on  such  letter,  is  not  of  itself  evi- 
dence that  the  letter  contained  an  enclosure.  Though  a  teller 
found  upon  a  prisoner  may  be  read,  it  is  no  evidence  of  the  facte  it 
states;  they  must  be  proved  by  other  evidence.  Rex  v.  Phmwr.  864 


TO  THB  PRINOtfAIi  MATTERS.  657 

£VIDENCE-«MiHii«tA 

15.  If  there  is  proof  of  what  ii  the  prisoner's  real  namet  it  is  for  him 
to  prove  that  he  used  aa  assumed  name  before  the  time  he  had  the 
fraud  in  view,  eveo  id  the  abseoce  of  all  proof  as  to  what  name 
he  had  used  for  8e?eral  years  before  the  fraud  in  question.  Bex  v. 
Piocodc.  278 

16.  A. release  from  the  holder  of  a  bill  of  ezcbaoge  to  the  supposed 
acceptor  will  make  him  a  competent  witness  to  prove  the  fbrfery 
in  an  indictment  against  the  drawer;  the  drawer  having  received 
value  for  the  bill  from  such  holder.  Ibid. 

17.  Having  a  large  quantity  of  base  coin  in  possession  is  evidence  of 
having  procured  it  with  intent  to  utter,  unless  there  are  other  cir- 
cumstances to  induce  a  suspicion  that  the  defendant  was  the  maker. 
jRex  Y.  FuUer  and  another.  808 

18.  k  deposition  of  the  deceased  held  admissible  in  a  case  of  murder, 
although  taken  when  the  prisoner  was  charged  with  another  of- 
fence, and  although  the  greater  part  of  it  had  been  reduced  into 
writing  during  his  absence,  it  appearing  that  the  deceased  was 
afterwards  re-ewom  in  the  prisoner's  presence,  the  deposition  then 
xeiA  over  and  stated  by  the  deceased  to  be  correct,  and  the  prisoner 
asked  whether  he  had  any  questions  to  put  Sex  v.  SmiUh.      889 

19.  On  indictment  for  forging  a  will,  probate  of  that  will  unrepealed 
is  not  conclusive  evidence  of  its  validity,  so  as  to  be  a  bar  to  the 
prosecution.    Hex  v.  Buitery  and  another*  842 

30.  Indictment  on.  the  48  O.  8.  c.  58.  for  cutting  J.  S.  The  evidence 
was,  that  the  wounds  were  inflicted  by  stabbing,  and  not  by  cut- 
ting. The  Judges  held  the  conviction  wrong.  Bex  ▼.  M^Det' 
9nai.  856 

21.  On  an  indictment  on  the  8  i^  9  /T.  8.  e.  20.,  it  is  incumbent  on  the 
prosecutor  lo  show  that  the  proeecntion  was  commenced  within 
three  months.  Proof  by  parol  that  the  prisoner  was  apprehended 
for  treason  respecting  the  coin  within  the  three  months,  will  not 
be  sufficient  if  the  indictment  is  after  the  three  months,  and  the 
warrant  to  apprehend  or  to  commit  are  not  prodnoed.  Bex  v. 
PhiU^a  and  another.  809 

22.  Upon  an  indictment  for  having  in  possession  a  die  made  of  iron  and 
steel,  proof  of  a  die  made  of  either  material  will  be  sufficient 
Bnd.    See  Bex  v.  Oirford.  882 

28.  On  Bank  prosecutions,  it  is  not  necessary  that  the  signing  clerk 
at  the  Bank  should  be  produced,  if  witnesses  acquainted  with  his 
hand-writing  state  that  the  signature  to  the  forged  note  is  not  his 
hand-writing.  378 

24.  On  an  indictment  against  the  payee  of  a  bill  for  uttering  a  forged 
aeoeptance,  the  fiiat  indorsee  is  n  competent  witness, 'though  bo 
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has  only  advanced  part  of  the  amount  of  the  bill*  and  though  he 
releases,  during  the  trial,  the  person  in  whose  name  the  accept- 
ance is  forged.  Held  also,  that  his  release  makes  the  supposed 
acceptor  a  competent  witness.    Sex  ▼.  Mott.  4SI5 

25.  Indictment  for  delivering  in  payment  for  a  horse,  certain  promifl- 
sory  notes,  which  prisoner  knew  to  be  not  good  nor  of  any  Taloe. 
The  notes  purported  to  be  the  notes  of  a  countiry  bank  which  was 
supposed  to  have  failed.  Held,  that  at  all  events,  it  was  necessary' 
to  prove  the  notes  were  bad  and  of  no  value.    Bex  v.  IIM^  460 

26.  If  a  confession  is  improperly  obtained,  it  is  a  ground  for  exclud- 
ing evidence  of  the  confession;  and  of  any  act  done  by  the  prisoner 
in  consequence  towards  discovering  the  property,  unless  the  pro- 
perty is  actually  discovered  thereby.    Sex  v.  Jenkins.  492 

27.  Upon  an  indictment  for  stealing  a  live  animal,  evidence  cannot 
be  given  of  stealing  a  dead  one.  Bex  v.  Edwards  and  another.  497 

28.  Upon  an  indictment  for  forging  or  uttering  a  power  of  attorney  to 
sell  and  transfer  stock  in  the  funds,  the  person  whose  name  is 
forged  is  a  competent  witness  for  the  Grown,  if  the  stock  has  noi 
been  transferred,  and  he  has  given  notice  to  the  Bank  disarowing 
the  power.  Especially  if  it  be  previously  proved  that  though 
ihere  is  an  attestation  importing  that  he  executed,  in  the  presence 
of  two  witnesses,  if  he  did  not  so  execute.    Bex  v.  Waile.    506 

29.  Indictment  on  the  16  6.  2  c.  31.  for  delivering  instruments  to  a 
prisoner  to  facilitate  his  escape  from  gaol.  Held,  that  if  the  record 
of  the  conviction  of  the  prisoner  whose  escape  was  to  have  been 
effected  is  produced  by  the  proper  officer,  no  evidence  is  admissi- 
ble to  dispute  what  it  states,  or  to  show  that  it  has  never  been 
filed  amongst  the  other  records  of  the  coimty.  Though  the  in- 
dictment refers  to  it  with  zprauipaiett  as  remaining  amongst  those 
records.    Sex  v.  Shaw  and  others.  526 

90.  Upon  an  indictment  for  maliciously  shooting,  if  it  be  questionable 
whether  the  shooting  was  by  accident  or  design,  proof  may  be 
given  that  the  prisoner  at  another  time  intentionally  shot  at  the 
same  person.    Bex  v.  Foke,  531 

EXCHEQUER  BILLS. 

Securities  issued  by  Government  as  Exchequer  bills;  are  *^  effeeU** 
within  the  meaning  of  the  IB  G,  2.  c.  13.  8, 12.,  although,  from 
not  having  been  signed  by  a  person  legally  authorised,  they  are 
not  valid  and  legal  Exchequer  bills.    Bex  v.  ^slett,  67 

E3CECUTI0N. 

In  murder,  it  is  not  essential  to  award  the  day  of  execution  in  the 
sentence,  the  statute  in  thai  respect  being  only  directory;  and  if  a 
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wrong  day  is  awarded  it  will  not  vitiate  the  sentence  if  the  mis- 
take is  discovered  and  set  right  during  the  assizes.  Eex  v.  WyaiU 

230 

FALSE  PRETENCES. 

1.  Held,  to  be  a  false  pretence  within  the  30  G.  2.  c.  24.  9.  1.  where 
the  prisoner  obtained  money  from  the  keeper  of  a  post-office,  by 
assaming  to  be  the  person  mentioned  in  a  money  order,  which  he 
presented  for  payment,  though  he  did  not  make  any  false  declara- 
tion or  assertion  in  order  to  obtain  the  money*    Rtx  v.  Story*  81 

2.  There  may  be  a  sufficient  false  pretence  within  30  G.  2.  c.  24.  by 
the  acts  and  conduct  of  the  party  without  any  verbal  representa- 
tions of  a  false  and  fraudulent  nature.  The  fact  of  uttering  a 
counterfeit  note  as  a  genuine  note,  held  to  be  tantamount  to  a  re- 
presentation that  it  was  so.    Rex  v.  Frteth,  127 

3.  Upon  an  indictment  for  obtaining  money  under  false  pretences,  it 
is  not  necessary  to  prove  the  whole  of  the  pretence  charged,  proof 
of  part  of  the  pretence  and  that  the  money  was  obtained  by  such 
part  is  sufficient.    Rex  v.  HiU.  190 

4.  Indictment  on  30  G.  2.  c.  24.  «.  1.  A  pretence  that  the  party 
would  do  an  act  he  did  not  mean  to  do  (as  a  pretence  to  pay  for 
goods  on  delivery)  is  not  a  false  pretence  within  the  act.  Rex  v. 
GoodhaU.  461 

5.  A  pretence  to  a  parish  officer  as  an  excuse  for  not  workings  tha 
the  party  has  not  clothes  when  he  really  has,  though  it  induce  the 
officer  to  give  him  clothes,  is  not  obtaining  goods  by  false  pre- 
tences within  the  30  G.  2.  c.  24.    Rex  v.  Wakeling,  604 

FELO  DE  SE. 

See  Murder,  9. 

FERRETS. 

Ferrets,  though  tame  and  saleable,  cannot  be  the  subject  of  larceny. 
•  Rex  V.  Searing,  850 

FISH. 

1.  Breaking  down  the  head  or  mound  of  a  fish-pond  is  not  a  felony 
within  the  9  G*l.  c.  22.,  if  the  only  object  in  so  doing  is  to  steal 
the  fish.    Rex  v.  Rast.  10 

2.  Indictment  on  5  G,  3.  c.  14.  $.  1.  for  entering  an  enclosed  park, 
and  taking  fish,  bredf  kqpU  and  preserved  there^  in  the  river 
Kent  running  through  the  park.  It  appeared  that  the  park 
was  walled  round,  except  where  the  river  entered  and  passed  out, 
and  that  there  were  fences  to  keep  in  the  deer;  that  there  was 
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nothing  to  keep  in  the  fish,  that  they  were  not  known  to  breed 
there,  that  nothing  was  done  to  stock  the  river,  but  that  pereons 
were  never  suffered  to  angle  in  the  park  without  leave.  Hdd« 
that  this  was  not  a  place  where  fish  were  considered  as  "  b^td^ 
kept^  or  preurvedf**  within  the  meaning  of  this  act,  and  therefore 
conviction  wrong.    Bex  v.  Carradice  and  another.  205 

FORGERY. 

SsE  Utterino. 

1.  Altering  a  bill  from  a  lower  to  a  higher  sum  is  forging  it;  and  a 
person  may  be  indicted  on  the  7  G.  2.  e.  32.  for  forging^  such  an 
instrument,  though  the  statute  has  the  word  alter  as  well  aa  locge; 
it  was  held  no  ground  of  defence  thzt  before  the  alteration  it  had 
been  pilid  by  the  drawer  and  re-issued.    Sex  v.  Teagut,  33 

2.  Forgery  at  Common  Law.  Indictment  held  to  be  bad  in  form, 
as  it  did  not  state  what  the  instrument  was  in  respect  of  which  the 
forgery  was  committed,  nor  how  the  party  signing  it  had  aathority 
to  sign  it.    Rex  v.  WUeox.  30 

3.  The  prisoner  was  convicted  for  uttering  a  forged  note  of  a  Scotch 
corporation,  called  the  British  Linen  Company;  held,  that  the  ot- 
tering a  forged  note  of  a  Scotch  corporation  was  not  an  oflfeoee 
within  the  meaning  of  the  2  G.  2.  c.  25.  Q^*  Whether  aodi  a 
company  has  any  authority  to  issue  bills.    Rex  v.  Hi* Kay,       71 

4.  Indorsing  a  bill,  if  a  fictitious  one,  is  a  forgery,  though  the  bill 
would  have  been  then  equally  received  if  endorsed  by  the  priaoner 
in  his  own  name,  if  the  fictitious  name  was  used  in  order  to  de- 
fraud.   Rex  V.  MarshalL  75 

5.  Forging  a  bill  payable  to  the  prisoner's  own  order,  and  uttering 
it  without  indorsement  as  a  security  for  a  debt,  is  a  complete  of- 
fence.   Rex  V.  BirkeiL  86 

6.  Where  the  name  made  use  of  by  the  prisoner  in  the  forged  in- 
strument was  assumed  by  him  with  the  intention  of  defiraudiog  the 
prosecutor,  a  conviction  for  forgery  was  held  to  be  right,  though 
the  prisoner's  real  name  would  have  carried  with  it  at  much  credit 
as  the  assumed  name.    Rex  v.  WhiUy.  90 

7.  The  party  by  whom  the  forged  instrument  purports  to  have  been 
made,  while  he  has  an  interest  in  invalidating  such  instrument,  is 
incompetent  to  prove  any  fact  which  contribntee  to  the  proof  of  the 
forgery.    Bex  v.  Crocker.  37 

8.  Altering  a  banker's  one  pound  note  by  substituting  the  word  ten 
for  the  word  one,  held  to  be  forgery.    i7ear  v.  Po$t.  101 

9.  Uttering  a  forged  bill,  importing  to  be  payable  to  the  drawer's 
order  with  intent  to  defraud,  is  a  complete  offence,  tfaoegh  there  is 
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DO  indorsemeBi  iipoa  it  importing  to  be  tbo  drawer**.    Bex  ▼• 
.   mck§..  149 

•  .  10.  The  oflence  of  disposing  and  potting  away  forged  bank  notes  ie 
complete,  though  the  person  to  whom  they  were  disposed  of  was  an 
agent  for  the  Bank  to  detect  otterers,  and  applied  to  the  prisoner 
to  purchase  forged  notes,  and  bad  them  delivered  to  liim  as  forged 
notes  for  the  purpose  of  disposing  of  them.  Sex  ▼•  HoUen  and 
others.  Ift4 

11.  The  prisoner  drew  a  bill,  **  Pleaee  to  pay  the  bearer  an  demand 
16i.,*'  and  signed  it  with  his  own  name«  hot  it  *Was  not  addressed 
to  any  one:  there  were  forged  upon  tliis  instmoient  when  uttered 
the  words  and  signature,  **  Payable  at  Mutrt'.  Muterman  ^  Cb., 
WhUe  Bart  Court,  WiUkm  JU'InerhenyJ*  M'Inerheny  kept 
cash  at  Masterman  &  Co.'s,  who  were  bankers.  Th^  judges 
held  that  this  was  not  an  order  for  payment  of  money,  there  being 
no  special  aTerments  in  the  indictments  that  this  was  intended  for 

.  an  order,  or  that  Masterman  &  Co.  were  bankers.  Sex  v.  Savene^ 
»  erqft.  161 

12.  If  a  note  be  made  payable  at  a  country  banker's*  or  at  their  bank* 
er*s  in  London,  substituting  another,  place  for  one  of  the  placet 
named,  by  introducing  a  piece  of  paper  over  the  names  of  the 
London  bankers,  containing  the  names  of  another  banking  house 
in  London,  is  forgery.    Sex  t.  TVebk.  -  164 

18.  The  prisoner  drew  a  bill  upon  the  Treasurer  of  the  Navy  payable 
to  blank  or  orders  and  signed  it  in  the  name  of  a  navy  surgeon. 
Held  that  to  constitute  an  order  for  payment  of  money  thece  must 
be  some  payee;  a  direction  to  pay  to  blank  or  order  is  not  suffi- 
cient.   Sex  V.  Siehards,  108 

14.  The  prisoner  was  indicted  for  forging  a  bill  of  exchange.  The 
bill  was  payable  to  blank  or  order.  Held  that  there  must  be  a 
payee;  for  forging  an  instrument  payable  to  blank  order  is  not 
sufficient.    Bex  v.  BandalL  196 

15.  Signing  a  bill,  A^,  in  an  assumed  name  is  a  forgery,  if  die  name 
was  assumed  to  defraud  the  person  to  whom  audi  biU>ls  given* 
though  such  peraon  would  equally  have  taken  the  bill  had  the  pri- 
soner used  his  real  name.    Bex  v.  IVan€i$*  -  .  -  209 

16.  Delivering  a  box  containing*  among  oi^er  things,  forged  stamps* 
to  the  party's  own  servant  that  he  may  earry  them  to  an  inn  to 
be  forwarded  by  a  carrier  to  a  costomer  in  the  oountry,  is  an  ut^ 

.  taring.    If  the  delivery  is  in  one  county  and  the  inn  to  which  the 

servant  is  to  carry  them  in  another,  the  party  may  be  indicted  in 

the  former  county.    The  offence  of  uttering  a  foiged  atamp  will 

be  completCi  although  at  the  time  of  uttering,  certain  parts  of  the 

71 


said  tuMx 

stamp  fliiei  iMfeMl^d^  btit  ftS  Hie  pMi  fM  life  viiaM  «re  like  a 
gennine  stampt  though  the  part  coneealed  is  mdke  e  genome 
MiAp.    Se;g  V.  CMHeofe.  81S 

17.  A  meiaerMidtitii  i^bpevtieg  that  Jt.  Bi  kad  paid  a  sum  to  C  D., 
tet  il6t  tikipiOHiiig  toy  liekiiowledgtntat  from  C  Z>.  of  his  having 
ittodted  it^  is  ftot  Mreh  ft  tedeipt  ae  the  siaftile  tsUum  it  capital  to 
Ibrgtf  oir  otter/    J?«a?  ▼•  ffarty^.  8S7 

18.  The  offence  ofutteriDg  a  forged  stamp  will  be  complete,  though, 
at  tfM^time  of  utf6rhfg»  that  pa^l  whibh  is  a  gemiine  stafmp  would 
In  Uktm  ilpeciff  the  amMni  of  daty*,  ill  coaeealed  aad  iti  ftcc  ooC 
oet^  ahd  Hhejagh  that  part  tvheve  the  paper  was  emiie  did  not  cob- 
ttfkl  any  thing  specifying  the  ariiennt  of  daty,  provided  the  parts 
left  visible  are  like  a  genqine  stamp,  tit*    JHex  r,  CoUkott.  S89 

19.  A  power  of  attorney  is  a  deed  withm  the  meanitig  of  the  2  G.  2.  c 
M.  «.  1^  Forgin^g  a  deed  itf  Mibih  Ms  statute  though  there  may  hafe 
been  eebioqiiettt  directoty  pi<of  i^eile  by  statute,  that  Inatramenti 
A»r  the  perpoie  of  eueh^rgeddeed,  sh^l  be  in  a  partieular  fonn, 
or  shall  comply  with  certain  requisites,  and  the  forged  deed  is  not 
in  Hmx  fevm^  or  doee  net  een^ly  with  those  requisites,  for  tfie  di- 
teetory  prdvisieas  do  not  tofake  M  deed  (though  out  of  the  fona 
praier&bed,  AUd  wiAdrit  ^  re^dUHet)  WboDy  void.    Bex  v. 

20.  To  snpport  a  charge  df  forgery  byaubMribhig  a  iletkioos  name, 
thefB  maM  be  eatisfeetery  evidence  on  Ae  p^rt  of  the  proeecutsr 
thai  it  Ib  not  the  party's  i^  name,  and  that  w)is  assumed  for  the 
puipoee  of  fraud  in  that  instance.  Assuitiing'  and  using  a  fictitiooi 
name,  though  for  purposes  of  eoocedment  aud  fraud,  will  not 
amount  to  forgery  if  it  were  not  tot  that  nty  fraud  or  system  of 
fraud  of  Whibh  the  forgery  forms  a  part    Sex  ▼.  BonRen,    2ee 

2K  A  wife,  by  her  husband's  order  and  proeuration,  but  in  his  ab- 
sence knowingly  uttered  a  forged  order  and  certificate  for  the  pay- 
ment of  prize  money,  held  that  the  ptesUmption  Of  coercion  at  the 
time  of  aiterihg  did  not  arlM,  lis  ihe  husband  was  abeent,  and  that 
the  wife  wai  ptoperiy  convicted  of  the  Uttering,  and  the  husband 
of  pfoeufingf.    Rex  v.  Mtrtrie  and  anothet.  270 

22.  Forging  in  a  fikbto  name,  assumed  fdr  conieehlment.  With  a  view 

■  toaftaad,oir  whiehthefotgeryi«patt,iaMifteietittoconstifntethe 
offenee*  If  there  is  pi^f  of  What  is  the  prisoner**  reil  name,  it  is 
forhlm  to  pvoire  that  he  ueed  the  assumed  name  before  die  time  be 
had  the  fraud  in  view,  even  in  the  absence  of  all  pitiof  as  to  what 
name  he  had  Uiied  for  several  yean  before  the  fraud  hi  qnestioD. 
Bex  V.  Pesc94ih.  278 

28*  A  juiy  ought  to  infer  an  iirteai  to  defraud  the  peiaon  who  would 
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lii?«  to  fmf  1km  JnatniMeiit  if  it  mm  gBoxaa^f  dtbough,  ftoni  the 
wmnnr  of  -exeenliog  the  foigeryt  or  6ob  that  penon'e  ordinaiy 
trautioii  it  weidd  aot  ihe  likely  ie  impbaB  .on  bifD«  amA  ahhoagh  the 
object  was  igmmd  le  ilefiaiid  -whoever  might  like  the  ioftninieiit, 
aad  the  nAamieii  of  defrauding  is  peitiodlar,  the  peraon  who 
wonld  haireio.pay  the  iiMtniiiNnt»if  <ge«iineidid  net  eater  iato  the 
priaoner'a  eontemplatioiu    Bex  t.  Mazmgotm.  201 

M*  A  bill  open  the  coanniaeiners  of  ihe  navy  far  pay^  may  be  a  btU 
af  exehaBget  dthongh  it  ie  ad  aaeh  an  idsimment  aa  the  80  G. 
IL  ic.  94.  waacanla.    Sex  «•  CkU^bn.  W! 

2A.  It ii  4iat  neceaaaiy  that  apromiaMnry  note  >dioatd  be  negotiable, 
in  order  to  he  aipaomitaoiy  note  widiin^  G.  2.  9*  25.  ao  as  to  be 
the  anbfeet  of  an  iadietaMat  far  foiging  or  otteiing  it.  Sex  ▼• 
Amu  800 

Stfk  Foiging n magiatmte^a  «rder  topay  money  n^ill  not  be  a  capital 
ofenoe,  if  .the  aetof  fMrtiaaMitv  nnder  which  alone  the  magistrate 
has  power  to  make  ity  re^oiMs  it  to'be  nnder  liand  and  seal,  and 
it  is  nnder  hand  only*;  nnd  if  it  ie  aMieesed  to  a  character  on 
whom  ihe  magiatrale  has  no  power  to  msIbo  aneh  order  by  the 
aet    Xtxir.  Mutkworih.  8lt 

flrr.  The  bank  hnnng  pcefefsed  bila  far  noering,  and  haviog  in  pos- 
session in  respect  of  the  aame  note,  and  haring  elected  to  proceed 
on  the  bill  for  having  in  possession:  held,  Ihat  sMioogfa  facts, 
soffident  to  soppoit  dM  capital  ohaige,  weie  made  oat  in  proof, 
an  noquittd  far  the  miner  oAnos  ought  wel  to  ^e  dirseted,  becanse 
ihe  whole  of  the  minor  ofenee  wee  provied,  and  dki  not  merge  in 
the  larger.  It  is  not  necessary  that  the  signing  deii  nt  the  Bank 
ahoold  be.prodaced,  if  witoeases  acquainted  with  bis  hnnd*writing 
state  ihat  the  signatore  ^a  die  note  Is  not  in  his  hand-writing* 
The  bank  may  elect  to  proceed  on  indietmcDta  far  the  lesser 
otfenee  elthoog^  inlietmenii  hnre  been  fennd  lor  the  capital 
ehafge.  878 

28.  By  the 48.0*  a.  e.  98^  a.jaatieeof  thcpeaoemay  order  the  trea- 
surer of  the  county  to  pay  every  chnrch-warden,  overseer,  head- 
bofough,  or  'OonsiaUe,  die  «npenaes  he  has  inaoffed  ia  burying 
any  dead  body  th«t  has  been  east  on  shove.  A  justice's  order 
was  foiged,  stating  that  a  dead  body  had  been  east  on  shore  in 
the  parish  of  A.,  that  L  8.  had  made  oath  befom  Ihe  justice  that 
he  had  laid  out  3/.  5r.  in  the  burying  hhn,  and  requiring  the  trea- 
surer lo  pay  him  the  sum.  Held,  that  this  was  a  warrant  or 
order  for  the  payment  of  mouey  within  the  7  G.  2.,  thoOgh  die 
order  did  not  state  that  L  Bt  was  a  choroh-warden,  ite.  Rex  v. 
Fraud.  888 
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29.  A  biU  was  addressed  to  T.  B.*  baiae  inairaraetQrer,  Romford,  Ea- 
ses. The  prisoner  ottered  this  bill  with  aa  aooeplaoce  thereoa 
made  by  T.  B.,  who  did  .not  live  at  R«aiford»  and  was  not  a  baiae 
manofaotorer.  Held,  that  the  adopting  a  false  description  and 
addition  where  a  fdse  name  Was  not  assumed,  and  where  Uwre 
was  no  person  answering  the  description  or  additioni  was  not  a 
forgery.    lUx  ▼.  Webb.  405 

80.  A  bill  was  addressed  to  Messrs.  WiUitms  ic  Co.*  bankers,  Bir- 
chin  Lane,  London;  and  there  might,  at  that  time,  hare  been  a 
3  on  the  lower  Ief(>hand  comer  of  the  bill.  The  prisoner  was 
ask^d,  at  the  time,*  whether  the  acceptors  were  Williams,  Birdiy 
ft.  Co.;  xad  his  answers  imported  that  they  were.  .  WilUamsv 
Birch,  ft  Co.,  lived  at  No.  20,  Birchin  Lane,  and  it  was  not  their 
acceptance.  There  were  no  known  bankers  in  London  naing  the 
style  of  Williams  ft  Go.  hot  them;  bat  at  No.  8,  Bischin  Lane, 
the  name  M  Williams  ft  Go."  was  on  the  door;  and  some  bills 
addressed  lo  Messrs.  Williams  ft  Go.,  bankers,  Swansea,  had 
been  accepted,  payable  at  No.  3.,  and  had  been  paid  there.  Theie 
was  no  evidence  who  lived  at  No.  8.,  but  another  bill,  of  the  same 
.  .  tenor  as  that  in  question,  drawn  by  the  prisoner,  had  been  accepted 
there.  Held,  that  on  the^e  fads  the  prisoner  was  improperly  con- 
victed of  uttering  a  forged  acceptance  knowing  it  to  be  forged. 
Sex  V.  ffaUi.  436 

31.  If  several  combine  to  forge  an  instrument  and  each  executes  by 

himself  a  .dlstiaot  part  of  the  forgery^  and  they  are  not  together 

when  the  instrument  is  completed,  they  are  nevertheless  all  guilty 

.  as  principab.    Bex  v.  JSingkjf  and  others*    .  446 

82.  Forging  or  uttering  a  note  which,  for  want  of  a  aignatnre,  is  in- 
complete, is  not  within  the  statute  which  makes  forging  notes 
capital.    JRex  v»  Paienum*  465 

33.  Forgery  of  a  Prussian  treasury  note.  The  note  in  question  being 
in  a  foreign  language  and  the  indictment  not  containing  any  Eng- 
lish traadation  of  it,  judgment  was  arrested.    Hex  ▼•  CMdsieuL. 

478 

34.  Instrument  in  the  form  of  a  promissory  note,  held  not  lo  be  the 
subject,  of  an  indictment  for  forgery  at  common  law.  Sex  v. 
Burke*  495 

85.  What  a  possession  of  forged  notes  within  the  45  G.  3.  c.  80.  «.  6. 
B^  Sex  r.  Sowley.  110 

FRAUD. 

Se^  Gbsats,  Falsx  Fbstxncss, 
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.  FREEHOU>ER. 

.  A  penion  nay  serve  on  the  graod  ju^»  although  he  is  not  a  free* 

holder.  1T7 

GAOL.DEUVERY. 

See  Practice,  2. 

GAME. 

^lee'lNDIOTMBHT,  46. 

1.  If  aeveral  persons  are  oot  with  the  intent  to  kill  game,  and  only 
one  of  them  is  armed,  the  rest  who  are  unarmed,  are  liable  to  be 
convicted  under  the  57  <r.  3.  c.  90.    Bex  ▼.  Smiih  and  others. 

368 

2.  It  is  no  answer  to  a  charge  under  the  57  G.  3.  c.  00.,  that  the 
prisoners  put  down  their  arms  and  left^them  before  they  were  seen* 
if  it  was  perceived  that  some  one  was  there  armed  before  they 
were  seen.    Sex  v.  Noah  and  another.  386 

3.  If  several  go  into  a  close  in  the  night,  to  kill  game,  and  one  has 
J                      arms  without  the  knowledge  of  the  others,  the  other  persons  who 

are  unarmed,  are  not  liable  to  be  convicted  under  the  57  O.  3.  e. 
00.    Bex  V.  Southern.  444 

4.  A  person  convicted  under  the  57  O.  3.  c.  00.  of  being  found 
armed  in  the  night,  in  a  forest,  chase,  park,  wood,  or  plantation, 
may  be  sentenced'  to  hard  labor  by  3  G.  4.  c.  114.;  for  all  these 
places  are  either  open  or  inclosed  grounds.  Bex  v.  Pankhurai 
and  another.  502 

GRAND  JURY. 

1.  An  Irish  peer  ought  not  to  serve  upon  a  grand  jury,  unless  he  is 
a  member  of  the  House  of  Commons.  117 

2.  A  person  may  serve  on  the  grand  jury,  although  he  is  not  a  free- 
holder. '  177 

HORSESTEALING. 

1.  An  indictment  for  hone-stealing  must  give  the  animal  one  ot  the 
descriptions  mentioned  in  the  statute.  Therefore  an  indictment 
for  stealing  a  colt,  not  saying  whether  it  was  horse  or  mare,  will 
not  be  sufficient  to  take  away  clergy;  but  the  prisoner  may  be  con- 
victed for  simple  larceny.    Bex  v.  Beaney.  416 

2.  If  the  owner  parts  with  the  posseseion  of  goods  for  a  special  pur- 
pose, and  the  bailee,  when  that  purpose  is  executed,  neglects  to 
return  them,  and  afterwards  ^disposes  of  theito;  if  he  had  not  a  felo- 
nious intention  when  ha  originally  took  them,  his  subsequent 
withholding  and  disposing  of  them  will  not  constitute  a  new  felo- 
nious taking  or  make  him  gnilty  of  felony.    Bex  v.  Bmk$.   441 

3.  Foals  and  fiUeys  are  within  the  statute  2  &  8  Edw.  6„  and  are 


56%  titMX 

HORSE4SrTEALIN6— cMftmia^ 

iaeMed  in  the  woids  hoiMt  fBldfaig»  or  mvOb  Hrfd,  AerefoiCy 
that  eTidenoe  of  •tealiog  a  mare  fiUey,  sopporied  an  indieliiiieBt 
for  atealioff  a  maie.    JSex  t.  WVlmid.  494 


HOUSE  BREAKING. 

The  89  UUz.  c  15.  extended  ai  to  aiders  and  abettors,  bj  3  A  4 
W,  ^  M.  e.  9.  An  oflfender  ousted  of  his  olergy  by  the  latter 
statute,  as  being  present  though  out  of  the  hoose  and  aiding  and 
abetting  one  who  brealts  in  and  steals,  aajr  be  eharged  with  the 
breaking  and  entering^    Bex  t.  B]//bnd  and  another.  Ul 

HUSBAND  AND  WIFE. 

A  wife,  b]r  her  husband's  order  and  procnratioii,  bat  in  his  abeenee, 
knowingly  uttered  a  forged  order  and  certificate  for  the  paymem 
of  prize  money;  held  that  the  presumption  of  coercion  at  the  tinw 
of  uttering  did  not  arise,  as  the  husband  was  absent,  and  that  die 
wife  was  properly  conyicted.    Sex  v.  Morris.  210 

IN9BNTURE. 

8n  EvumHcn,  8. 

JNDICTMEKT. 

1.  Indietnent  on  the  10  -O.  t.  c  88.  a.  8.  diaiged,  dial  defendant 
uttered  a  counterfeit  half-eiown  to  J.  F*,  and  that  at  the  time  he 
so  uttered  it,  he  had  about  him  another  eounteifeil  hatf<w>wn;  bat 
it  did  not  conclude  with  averring  that  he  was  a  eomman  tOierer  ef 
faUe  money:  the  judges  held  that  such  averment  was  unneoesmy, 
and  that  the  indictment  was  sufficient  to  warrant  (he  greater  pa- 
nishment  of  the  3d  section  of  the  statute.    Rex  v.  SmWu  5 

.  It.  An  indictment  on  the  15  (?.  2.  e.  28.  for  tittering  after  a  eonno> 
tion  for  a  double  offence,  need  not  aver  that  defendant  was  ad- 
judged to  be  a  common  utteren  it  is  sufficient  if  it  'StaAse  that  he 
was  tried  and  eonmled  of  uttering  to  A.»  end  of  nttenng  on  the 
aame  day  to  B«,  and  afyndged  to  be  iinpitsoned  a  year.  Xex  v. 
Booth.  7 

Rex  V.  Mchael.  29 

8.  An  indictment  for  robbery  stated,  that  it  was  in  a  field  near  ike 
Mingle  highway:  the  robbeiy  was  proved,  bat  not  near  any 
highway:  The  judges  heki  that  tho  allegation  of  its  being  in  a 
field  Mar  the  highway  was  MMmtsrial,  for  the  8  A  4  ^.  4^  ^« 
c.  9.,  took  away  clergy,  let  the  robbery  be  whose  it  aBight.  Rex 
t.  Wardk.  9 

Rex  V.  Pye,  9.  wOie.    Rex  v.  Jsi/bsilens,  10.  n(MM. 

4.  Wheie  an  indietment  described  a  hank  note  as  signed  by  A.  H. 
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for  the  GvvexBor  tod  Co«|mi^  of  the  Bmtk  of  Eaglaodv  convie* 
tion  held  bad*  there  beinf  no  endenoe  of  A.  H'e.  sigimlare.  De- 
■cribhig  •  benk  noto  *«  ae  a  eartani  noto  eooMioiily  eriled'  a  bank 
note**  is  not  anah  a  deacaption  aa  will  wanania  convietion  on  2 
fif.  S.  0v  S5.  lot  alealiag  it.    Ser  v*  Craocfi.  14 

••  An  indictment  againata  maater  for  not  providing  neeeaaariea  for 
hia  approntiee,  enght  to  atala  that  the  appeealiea  waa  of  tender 
yeara,  and  qnafale  to  provide  for  itaelf.    Stx  v.  JMmtd,  et  ux*  20 

6.  An  indietment  on  80  G,  8.  c.  05.t  anrnt  state  whooa  the  property 
enbesaled  waa,  aa  in  other  eaaes  of  laieeny;  stating  that  the  pri* 
soner  took  it  hito  hia  peaaeeaion  by  Tirtae  of  bis  employmenty  or 
on  aeeoont  of  his  master,  is  insniSoisnt*    Bex  r.  JiPOregar.    28 

7.  Forgery  at  Common  law.  Indictment  held  to  be  bad,  in  form,  aa 
h  did  not  atate  utel  the  instmment  waa  in  leapectof  whieh  the 
forgery  waa  eommittedt  nor  how  the  par^  signtng  it  had  authority 
t>  sign  it.    Aer  ▼•  fFifao^r.  M 

8.  Mietment  on  80  G.  8*  e.  88.  Held,  Aai  it  waa  anCcient  to 
atate  in  the  eoncbiaion  of  tli^  indietment  that  the  prisoner  /dam" 
etrsA^  did  steal,  take,  ite^  though  the  word  fohniiooaly  waa  not 
Inserted  in  the  former  part  of  the  indietment  before  the  word  em- 
beetle.    iUx  v.  Crighim.  82 

0.  Indietmonton  80  0. 2.  e.  M^  held  to  be  bad,  en  the  ground  that 
the  taistynmenf  given  in  evidence  was  not  as  slated,  an  order  for 
money*    Ktx  v.  Oariwrighi^  108 

10.  An  indietment  for  disponing  and  potting  away  forged  bank  notea, 
need  not  atate  to  whom  the  note  was  disposed  of;  it  is  sufficient 
to  state  the  priaener  disposed  of  the  note  with  intent  to  defraud 
the  bank;  he  knowing  it  at  the  time  to  be  forged.  Sex  v.  Holden 
and  others.  -154 

11.  An  indictment  on  the  48  O.  8.  c.  120^  need  not  negative  the  force 
or  fear  neoeaaary  to  oonstitote  robbery;  and  if  it  does  not,  though 
it  may  appear  that  there  waa  aueh  fores  or  fear,  the  punishment 
enjoined  by  the  48  O.  8.  may  be  inflisisd.  Bex  v.  JPearce.  174 
Bex  V.  BMne&n  and  another.  821 

12.  An  indictment  for  a  conimon  law  felony  moat  contain  a  *'  estiira 
paeemJ*  So  must  an  indictment  for  aiealing  articlea,  the  atealing 
of  which  la  made  felony  by  statutes;  and  in  thia  case  the  laying 
the  offence  to  have  been  againat  the  form  of  the  atatuts  will  not 
aapply  the  defect.    Bex  v.  Cook*  178 

18.  An  indictment  in  the  next  adjoining  counQr,  for  an  .offence  within 
an  inferior  county,  need  not  aver  that  tlie  former  is  the  next 
adjoinmg  county.  When  the  record  is  legolarty  drawn  np,  that 
may  be  stated  in  the  caption;  but  the  mdictment  mnai  state  the 
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ofienee  to  haVe  beea  committed  in  the  inlerior  cottdty.    Rex  r« 
Qaff.  179 

14.  Property  cannot  be  laid  in  a  person  who  has  ne?er  had  either 
actual  or  conatroetiTe  possession.    Bex  v.  Adanu*  225 

15.  If  a  bouse  is  lei  to  Ji*  and  a  warehonse  nnder  the  same  roof,  and 
with  an  internal  communication  to  Ji*  and  £•,  the  wafehoase*  in 
an  indictment  for  burglary,  cannot  be  described  as  the  dwellinf- 
house  of  «f  «    Sex  t.  Jenkuu  and  another.  244 

16.  A  bank  post  bill  cannot*  in  an  indictment  for  forgery  or  ottering, 
be  described  as  a  bill  of  exchange;  but  it  may  be  deseribed  as  a 
bank  biU  of  exchange.    Discharging  an  indorsement  and  inserting 

.  another  may  be  described  as  dtering  an  indorsement.    Bex  t. 
Birkett  and  Brady.  251 

17.  An  indictment  on  the  9  6.  1*  c.  23.  mnst  state  tiie  species  of  cat- 
.     tie  wounded  or  iiyured;  to  stale  that  the  prisoner  maimed  certain 

cattle  is  not  sufficient  If  the  statement  is  th^t  he  maimed  certain 
cattle,  tnz*  a  mare,  there  must  be  evidence  that  the  animal  named 
is  <tf  the  description  specified.    Bex  v.  ChMky.  258 

'  18.  If  an  indictment  against  a  bankrupt  for  concealing  property,  in 
stating  the  property  does  not  sufficiently  specify  partaealar  paits 
of  it,  though  it  may  sufficiently  specify  others,  and  those  specified 
may  be  of  the  necessary  vrioe>  the  indictment  will  be  bad,  be- 
cause the  statement  as  to  the  parts  not  specified  tends  to  embar- 
rass the  prisoner.  Where  value  is  essential  to  eonsUtote  an 
offence,  and  the  value  is  ascribed  to  many  articles  oc^lectively,  the 
offence  must  be  madeoot  as  toevery  one  of  those  articles,  for  the 
grand  jury  has  only  aseribed  that  vahie  to  all  those  articles  cofled- 
ivehf.    Rex  v«  Ibrejftk.  274 

19.  Stating  in  the  indictment  that  the  person  murdered  was  at  the 
time  in  the  king^e  peace^  is  sufficient  to  show  that  he  was  a  Bri- 
tish subject  The  conclusion  in  the  indietaoeat  that  the  ofienee 
was  against  the  kuig'e  peace,  shows  sofficiently  that  the  priscmer 

'  was  .a  British .  subject.  For  a  common  law  felony,  committed 
abroad,  but  made  triable  here  under  the  83  J7»  8*  c  28.,  the  indict- 
ment need  not  oonelode  cofUra  Jarmam  etaiutu  Bex  v.  Saw- 
yer.  294 

20.  An  indictment  for  embezaliog  need  not  specify  the  exact  sum 
'  embezzled.    Bexv.  Care^m.  808 

21.  Indictment  on  the  48  G.  3.  c.  58.  The  fint  thiee  counls  alleged, 
in  the  usual  form,  that  •/.  S.  did  shoot  at  Ji.  B.\  and  went  on  to 
sute  that  M.  and  N.  were  present,  aiding  and  abetting;  tlie  second 
and  third  connts  varying  from  the- first  only  in  tha  intent;  the  three 
last  counts  varying  in  like  manner  as  to  the  inteqt,  stated,  that  an 
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known  penon,  Ac.  did  shoot  at  A.  j9.,  ftc.  and  that  /.  S.  and  M. 
and  N.  werBpre$ent  aiduig  and  abetting  the  said  unknown  per- 
son,  the  felony  aforeaaidy  in  manner  and  form  aforesaid,  to  do  and 
commit,  and  were  then  and  there  knowing  of  and  privy  to  the 
committing  of  ihe  Boidfthny^  against  the  statute,  d^;.  but  omitted 
1o  charge  them  with  being/ebnfOt»l|(  present^  &e.  Held,  that  «/• 
8*  was  properly  conTicted  on  this  indictment,  although  the  jury 
negatived  his  being  the  person  who  fired  the  pistol  at  A.  B.  Rex 
'   T.  Towlt  and  others.  814 

9S«  An  indictment  for  presenting  a  forged  order  to  W.  L.  treasurer, 
Ac.  pretending  jt  was  genuine,  and  obtaining  from  IF«  Z.  under 
it  4/.  loir.  6d.f  after  charging  that  the  prisoner,  with  intent  to 
cheat,  ice.  the  tressurer,  presented  the  order,  and  that  he  know- 
ingly, ice.  pretended  it  was  a  genuine  order  proceeded,  *<and 
so  the  jurors,  dec.  say  that  the  prisoner,  on  the  day  and  year,  ice. 
did  obtain  the  said  sum  of  4/.  10s.  M.;"  but  the  intent  to  cheat 
and  defraud  fF,  L.  was  not  stated  in  this  part  of  the  indictment, 
nor  was  the  obtaining  charged  to  have  been  effected  knowingly 
and  designedly;  indictment  held  bad.    Btx  v.  RuBhtoorth.     817 

38.  An  indictment  for  embeszling  ought  to  set  out  specifically  some 
article  of  the  property  embezzled,  and  the  evidence  should  support 
tiiat  statement.    Rex  r.  Hirneaux.  835 

S4.  Indictment  for  murder.  If  the  death  proceeds  from  suffocation 
from  the  swelling  up  of  the  passage  of  the  throat,  and  such  swell* 
ing  proceeds  from  wounds  occasioned  by  forcing  something  into 
the  throat,  it  will  be  sufficient  to  state  in  the  indictment  that  the 
things  were  forced  into  Uie  throat,  and  the  person  tliereby  suffo> 
cated;the  process  immediately  causing  the  suffocation,  viz.,  the 
swelling,  need  not  be  stated.    Rex  v.  7\fe,  84ft 

25.  Iii(fictment  on  the  48  Gf.  8.  e.  58.  for  cutting  J.  8.^  the  evidence 
was  that  the  wounds  were  inflicted  by  etabbing  and  not  by  cutting. 
The  judges  held  the  conviction  wrong.    Rex  v.  JIPDermot.  860 

26.  Indictment  for  the  murder  of  a  bastard  child.  Held,  that  a  bas- 
tard was  improperly  described  by  his  mother's  name,  he  not  having 
gained  that  name  by  reputation.    Rex  t.  Clark.  858 

27«  An  indictmeni  for  stealing  goods  may,  under  the  55  G.  3«  c.  187., 
state  them  to  be  the  goods'  of  the  overseers  of  the  poor  for  ihe 
time  being  of  the  parish  of  «tf.,  for  this  will  import  that  Uiey  be* 
longed,  at  the  time  of  die  theft,  to  the  persons  who  were  the  then 
overseers*    Rex  v.  Jf^ent.  859 

28.  Indictment  on  the  48  Q.  8.  e.  58.  The  intent  laid  in  several 
counis  of  ^the  indictment  was  to  murder,  to  disable,  or  do  some 
grievous  bodily  harm.    The  intent  found  by  the  jury  was  to  pre* 

72     ' 
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vent  being  appmhended.  Heldt  tlist  tbe  conTictiaii  wm  bad;  dni 
if  the  intent  is  to  prevei^t  the  prisoner'a  apprehensioD,  it  miist  be 
•0  laid.    Rtx.y.  Duffin  and  another.  866 

20,  An  indictment  for  embezzUi^  mnat  deacdbei  aqcofdiog  to  the  btO^ 
some  of  tlie  property  embevaied*    Rex  t.  Tjl^9.  40S 

30*  An  indictment  for  stealing  a  aheept  or  any  other  eatlioy  guiat  meiH 
tion  or  ascribe  to  it  aome  value;  liDir«  unless  the  Telne  ezeeeds 
twelve  penoe^  it  will  not  be  a  capital  ofienoe.    B^x  t.  Fed.    4ffi 

81.  In  larceny  the  goods  of  a  ready  fomiahed  lodging  must  be  de- 
scribed aa  the  lodger's  goods,  not  aa  the  goods  of  the  enginal  own* 
era.    Rex  v«  Bebtead.  ^  411 

82.  The  goods  in  a  dissenting  chapel  vested  in  tmstees  cannot  be 
described  as  the  goods  of  a  servant  who  has  merely  the  custody 
of  the  chapel  and  the  things  in  it»  to  dean  and  keep  in  order« 
though  he  has  the  key  of  the  chapel,  and  no  other  peiapn  bot  the 
minister  has  another  kqr.    Rex  v,  IkiUhineon  and  another.   41S 

88.  ^n  indictment  for  a  rape  stated  to  luive  l^n  oomaul^  on  the 
9th  of  March,  1  &•  4.,  concluded  **  against  the  peace  of  our  said 
late  Iprd  the  king.'*  Held,  that  the  wqrd  "  bUe"  nuight  be  lejeeted 
as  surplusage.    Rex  v.  SMt.  415 

84.  An  indict»ei]it.for  horse-ptealing  Qiost  give  the  animal  ^ne  of  the 
descriptions  mentioned  in  the  statute.  Tberefor^,  an  indietmeDft 
for  stealing  a  colt  not  saying  whether  it  was  horse  or  npaie  wiU 
not  be  sufficient  to  take  away  clergy,  but  the  priaoner  may  be 
convicted  of  simple  larceny.    Rex  v.  fitmf^.  410 

85.  If  one  atatute  subjects  a^  act  to  a  pecuniary  penal^t  end  a  aab- 
sequent  statute  makes  it  felony,  an  ipdicUnen^  for  the  lelony  ooo- 
cluding  against  the  form  of  the  etnUufe  (in  the  singular  number 
only)  is  right.    Rexv.Pitn^  4S5 

86.  indietment,  tried  summer  assises  1  CS^.  4.,  atated«  thai  the  pnKNier, 
on  the  20th  of  Jub/t  in  the  faurfh  jfear  of  ihfi  reign  if  B$^ 
George  tlie  Faurthf  stole  a  marsv  ag9|i|ist  .the  peace  of  our  lord 
the  now  king.  The  judges  held  the  w^rds  ^^Ji^tih  year  if  tk^ 
might  be  rejected  aa  surphiaage,  and  that  the  prisoner  was  propeify 
convicted  on  this  indictment.    Rex  v«  QilL  431 

87.  On  an  indictment  for  burglarioualy  breaking  and  entering  a  dweD* 
ing-house  and  then  and  there  stealing  goode  t|ieieint  the  priaoner 
may  be  wdl  convicted  of  bocglary  if  the  lacceny  be  proved,  aeciit 
if  not.    Rex  v.  Fumival*  445 

88.  Indictment  on  56  O.  8.  e.  27.  a.  8.,slu>iildeet  fbprth  the  effect  and 
substance  of  the  former  conviction,  ao  likewise  ahooid  the  eeitifi- 
a^te  of  the  former  convietion*  The  indiptment  or  the  oerttfieate 
under  this  section  of  the  atatole,  atating  the  former  eoavictiott  to 
have  been  felony  only,  is  insufficient.    Rex  v.  ^afaen.  466 
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80.  Forgery  of  a  Pnmiail  HmMnrj  note.  The  note  in  quMtion  being 
IB  s  foreign  language,  and  the  iwUetment  not  oontaintng  any  Eng- 
lish translation  of  it,  judgment  arrested.    Bex  t.  CMdetein.  478 

40.  An  indletnent  for  stealing  IM.  in  moneys  numbered  is  not  suffi- 
cient; some  of  the  pieces  of  which  the  money  consisted  should  be 
apedied.    Sex  t.  Dry.  48!^ 

41.  In  an  indictment  for  larceny,  if  the  thing  stolen  be  described  as  a 
bank  post  bill  and  be  not  set  out,  the  Court  cannot  take  judicial 
notice  that  it  is  a  promissory  note  or  that  it  is  such  an  instrument 
as  under  the  statute  2  O.  2.  e.  25.  may  be  the '  subject  of  larceny, 
though  it  be  described  as  made  for  the  payment  of  money.  Eex 
T.  Chard.  488 

42.  If  the  name  of  a  prisoner  is  unki^own«  and  he  refuses  to  disclose 
it,  an  indictment  against  him  as  a  person  whose  name  is  to  the 
jurors  unknown,  but  who  is  present  brought  before  the  jurors  by 
the  keeper  of  the  prison  will  be  sufficient.  But  an  indictment 
against  him  as  a  person  to  the  jurors  unknown,  without  something 
to  ascertain  whom  the  grand  jury  meant  to  designate,  is  insufficient 
^nanymoui,  489 

48.  Where  a  married  woman  liyed  apart  from  her  husband  upon  an 
income  arising  from  property  vested  in  trustees  for  her  separate 
use;  held,  that  a  house  which  she  had  hired  to  liye  In  was  pro- 
perly described  as  her  husband's  dwelling-house,  though  she  paid 
the  rent  out  of  her  separate  property,  and  the  husband  had  never 
been  in  it    Bex  t.  French.  421 

44.  An  indictment  for  stealing  a  dead  animal  should  sjlate  that  it  was 
dead;  for  upon  a  general  stetement  that  the  party  stole  the  animal 
it  is  to  be  inferred  that  he  stele  it  alite.  Bex  r.  Edwarde  and 
another.  248 

48.  A  pioseeutor  may  be  described  by  a  name  he  has  assumed,  though 
it  ie  not  his  right  name.    Bex  t.  NerUm*  510 

48.  The  indictment  under  57  Q.  8.  c.  90.,  chai*ging  a  party  with  hav- 
ing entered  inte  a  park,  chase,  ^.  with  intent  to  destroy  game, 
and  being  found  armed  in  the  night,  must  in  some  way  or  other 
particularize  the  place.    Bex  t.  Bidhy.  515 

47.  Held,  that  the  house  of  the  husband,  in  which  he  sllowed  his 
wife  to  live  separate  from  him,  might  be  described  as  the  house  of 
the  hnsbuid,  though  the  wife  lived  there  in  adultery  with  another 
man,  who  paid  the  house-keeping  expenses,  and  though  the  hus- 
band snsp^eted  a  criminal  intercourse  between  his  wife  and  the 
other  man  when  he  allowed  her  to  live  separate.  Bex  v.  JfUprd 
and  another.  517 
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INDICTABLE  OFFENCES. 

1.  It  18  an  iudietablQ  ofienoe  to  refuse  or  negieet  to  rapply 
•ariea  to  a  child,  servant,  or  apprentice,  whom  a  perKm  it  boond 
by  duty  or  contract  to  provide  for,  if  such  child,  &c.  be  of  tendar 
years  and  unable  to  provide  for  itself.    J2e«  v.  Friend  ei  ux»     80 

2.  Taking  a  person's  dead  body  from  a  burial  ground  with  intent  to 
dispose  of  the  same  for  gain  and  profit.  Heldt  «&  indictable  oA 
fence.    Bex  v.  GfjAes.  860.  tyfUs. 

INHABITANCY. 

1.  Where  the  owner  has  never  by  himself,  or  by  any  of  his  family* 
slept  in  the  house,  it  is  not  his  dwelling-house  so  as  to  make 
the  breaking  thereof  burglary,  though  he  has  used  it  for  his 
meals  and  all  the  purposes  of  his  business.  Bex  v.  Martin  and 
another.  108 

2.  Where  the  prosecutor  left  his  house  without  any  intention  of  liv- 
ing in  it  again,  and  intending  to  use  it  as  a  warehouse  only;  though 
he  had  persons  (not  of  his  family)  to  sleep  in  it  to  guard  the  pro- 
perty; held  that  this  could  not  be  considered  as  "  the  dwdBng' 
houee^^  of  the  prosecutor,  so  as  to  support  a  conviction  for  stealing 
there  to  more  than  the  amount  of  forty  shillings.  Rex  v.  Flanr 
nagan.  187 

3.  Though  a  man  leaves  his  house  and  never  means  to  reside  in  il 
again,  yet,  if  he  uses  part  of  it  as  a  shop,  and  lets  a  servant  and 
his  family  board  and  sleep  in  another  part  of  it  for  fear  the  plaee 
should  be  robbed,  and  lets  the  rest  to  lodgers,  the  habitation  by 
his  servant  and  family  is  an  habitation  by  him,  and  the  shop  shall 
still  be  considered  part  of  his  dwelling-house.  JRex  v.  (HbbanM 
and  another.  448 

INSANITY. 

1.  The  first  secUon  of  the  89  &  40  G.  8.  c.  94.  is  oonfined  to  eases 
of  treason,  murder,  and  felony;  the  second  section  extends  to  all 
offences.  Therefore  if,  on  a  trial  for  a  misdemeanor,  the  defend- 
ant appears  to  be  insane,  and  the  jury  find  him  so»  the  court  may 
order  him  to  be  oonfined  until  His  Majesty's  pleasuie  be  known* 
Bex  V.  Little.  480 

2.  On  a  trial  where  the  defence  is  insanity,  a  witness  of  medical 
skill  n|ay  be  asked  whether  such  and  sueh  appearances,  proved  by 
other  witnesses,  are,  in  his  judgment,  symptoms  of  insanity.  Bat 
Qumre,  Whether  he  can  be  asked,  whether  from  the  other  teed- 
roony  given,  the  act  with  which  the  prisoner  is  charged  is,  in  his 
opinion,  an  act  of  insanity,  which  is  the  veiy  point  to  be  decided 
by  the  jury?    Bex  v.  Wright.  496 
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INTENTION. 

The  prifoner  waa  indicled  for  aeltiiig  fire  to  a  mill  with  intent  to 

injure  the  oceopieni  thereof.    Held,  that  an  injury  to  the  mill 

being  the  necesaary  coneequence  of  setting  fire  to  it»  the  intent  id 

injure  might  be  inferred;  for  a  man  must  be  supposed  to  intend 

the  neceasaiy  consequence  of  his  own  act.    Sex  y.  Farrington. 

207 
JOINT  PROPERTY. 

1.  A  father  and  son  carried  on  business  as  farmers:  the  son  died  in'« 
testate,  after  which  the  father  continued  the  business  for  die  joint 
benefit  of  himself  and  the  sons  next  of  kin.  Some  of  the  sheep 
were  stolen,  and  were  laid  to  be  the  property  of  the  father  and  the 
sons  next  of  kin,  and  all  the  judges  held  it  right.  Rex  v.  Scott*   IS 

2.  D.  and  C*  were  partners;  C,  died  intestate  leaving  a  widow  and 
children;  from  the  time  of  his  death  the  widow  acted  as  partner 
with  Z>.,  and  attended  the  business  of  the  shop;  three  weeks  aAer 

-  C*s  death  part  of  the  goods  were  stolen;  they  were  described  in 
the  indictment  as  the  goods  of  />•  and  the  widow;  on  case  reserved 
the  description  was  held  right.    Rex  v.  Qaby.  179 

JUDGJIfENT. 

1.  A  man  upon  whom  sentence  of  death  has  passed  ought  not,  while 
under  that  sentence,  to  be  brought  up  to  receive  judgment  for  ano- 
ther felony;  although  he  was  under  that  sentence  when  he  was 
tried  for  the  other  felony,  and  did  not  plead  his  prior  attainder.  268 

2.  On  an  indictment  against  two,  charging  them  with  a  joint  oflfencet 
either  may  be  found  guilty;  but  they  cannot  be  found  guilty  sepa- 

I  rately  of  separate  parts  of  the  charge.    If  they  are  found  guilty 

separately,  upon  a  pardon  or  noUe  proeeqtd  as  to  the  one  who 
stands  second  upon  the  verdict,  judgment  may  be  given  against 
the  other.    Rex  v.  JSempttead  and  another.  844 

JURISDICTION. 

See  Abmiraltt. 

1.  An  indictment  for  seducing  an  artificer  was  found  at  the  general 
sessions  of  oyer  and  terminer  and  general  session  of  the  peace  for 
Middlesex,  and  was  tried  at  the  Old  Bailey.  The  judges  held,  that 
the  statutes  5  G.  1.  e.  27,  and  28  G.  2.  e.  13.  gave  no  authority  to 
prefer  such  an  indictment  at  such  a  sessions^  and  judgment  awarded 
accordingly.    See  bow.  the  5  G.  4.  c.  97.    Rex  v.  Hewitt.     158 

2.  Indictments  were  found  against  a  prisoner  at  the  quarter  sessions 
for  the  North  Riding  of  Yorkshire,  and  transmitted  to  the  assises 

L  by  the  justices  at  session.    Held,  that  although  tlie  indictments 

.  were  not  removed  by  certiorarit  the  judge  of  assise  should  have 

tried  the  prisoner  on  these  indictmentSi  and  that  b^  was  impro* 
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periy  disdnrged  by  piodamatkm  without  such  trial.    Rex  ▼• 
fFethereU.  Ml 

JURY. 

See  Grand  Just. 

If  a  juryman  is  taken  ill,  so  as  to  be  incapable  of  attending  through 
the  trial,  the  jury  may  be  discharged,  and  the  prisoner  tried  de 
novOf  or  another  juryman  may  be  added  to  the  eleven;  bot  in  tfail 
case  the  prisoner  should  be  offered  his  challenges  over  again  as  to 
the  eleven,  and  the  deven  should  be  sworn  de  novo.  Rex  ▼• 
Edwofde.  tt4 

KING'S  EVIDENCE. 

A  king*s  evidence  is  not  entitled,  as  matter  of  right,  to  be  exempt 
from  being  prosecuted  for  other  offences  at  the  same  asaizes  al 
which  he  has  {been  a  witness  for  the  crown.  Rex  v.  Zee.  861 
Rex  V.  BrurUan*  454 

LARCENY. 

1.  Where  an  indictment  described  a  bank  note  as  signed  by  d.  A 
ibr  the  Governor  and  Company  of  the  Bank  of  England,  ecmvio- 
tion  held  bad,  there  being  no  evidence  of  A^  W%  signature.  D^ 
scribing  a  bank  note  <<  as  a  certain  note  commonly  called  a  bank 
note,"  is  not  such  a  description  as  will  warrant  a  conviction  on  8 
6.  2.  c.  2(i.  for  stealing  it.    Rex  v.  Craven.  14 

2.  Leadep  images  on  pedestals  fixed  in  the  ground,  near  a  summer- 
house,  and  the  summer-house  being  in  an  enclosed  field  (but  not 
within  the  same  enclosure  as  the  house)  are  not  within  4  G.  2.  c 
32.    Rtx  V.  Richatde  and  another.  28 

8.  A  person  employed  in  the  post-office,  at  the  time  of  taking  or  se> 
creting  a  letter,  is  not  within  the  $eeond  seeHon  of  7  O.  3.  e.  50^ 
which  makes  it  larceny  to  steal  a  letter  out  of  the  posl-offiee.  Mtex 
T.  Pooky.  31 

4.  Stealing  calico  placed  to  be  printed,  Ac.  in  a  building,  made  uae  of 
by  a  calico  printer  for  printiag,  drying,  dco.  Held,  that  in  order 
to  support  the  capital  charge,  it  was  necessary  to  prove  that  the 
building  from  which  the  calico  was  stolen  was  made  use  of  either 
for  printing  or  drying  calico.    Rex  v.  Dixon  and  others.  53 

6.  A  summer-hoiise  used  occasionally  for  tea  and  refreshment  within 
the  same  inclosure  as  the  house,  thotigh  at  the  distance  of  aboot 
half  a  mile,  is  a  building  within  the  4  O.  2.  c.  82.  All  huUdmge 
appear  to  be  within  4  O.  2.  c.  32.    Rex  ▼•  Norrie.  68 

6.  If  the  master  and  owner  of  a  ship  steals  some  of  the  goods  ddi- 
vered  to  him  to  carry,  it  is  not  larceny  in  him.nnkss  he  took  the 
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goodf  out  of  dim  (wcbge;  nor*  if  laroeoyy  would  it  be  an  offeace 
within  24  O.  2.  e.  45.    Bex  t.  Madox.  92 

jtf^A'  7.  The  matter  of  a  ProMian  veaad  captured  by  a  Britith  ship  and 
carried  into  tbie  port  of  WeysMHitht  held  not  to  be  guilty  of  larceny 
in  taking  goods  from  the  Teasel  under  the  particular  circarostancesy 
there  being  no  evidence  .that  he  took  them  for  the  purpose  ef  con- 
certing them  to  his  pw9  private  use.    JZea?  ▼•  Van  Afufftn*     118 

8.  Where  property,  which  the  prosecutors  had  bought,  was  weighed 
out  in  Ibe  presence  of  their  derk  and  delivered  to  their  carter's 
servant  to  cart*  who  let  other  persi^ns  take  away  the  cart  and  dis- 
pose of  the  property  for  his  benefit  jointiy  with  that  of  the  other 
persons;  held  that  the  carter's  aervaiMt  u  well  as  the  other  per- 
sons, was  guilty  of  larceny  at  common  law.  Rtx  v.  Harding 
andodien.  125 

9.  The  prisoner  pretending  to  be  the  servant  of  a  person  who  ha4 
bought  a  chest  of  tea  deposited  at  the  oompaiiy's  warehouse,  got 
a  request  paper  and  permit  iec  jibe  chest,  and  took  it  away  with 
the  assent  of  a  person  in  the  India,  company's  service,  who  had 
the  chaifs  of  it.  The  jud^  on  a  case  reserved  held  thie  felony. 
Mix  V.  Hmch.  163 

iO.  Sleding  jreissuable  notes  after  they  have  been  paid^  and  before 
th^  hvre  been  reissued,  does  not  subject  the  party  to  an  indict- 
ment on  the  2  O.  2.  c.  25.  for  stealing  notes;  bnt  he  mey  be  in- 
dicted for  eteaiiog  the  paper  with  vahiaUe  stafups  npon  it.  Rix 
r.OarL  181 

11.  Indictment  on  the  5  G.  9.  e^  14.  a.  1.  for  entering  an  inclosed 
peril  and  taking  fish  ftretf ,  ifcepi,  ond  pr€$ervfd  tker4  in  the  river 
Kent  running  threugh  the  park.  It  appeared  that  the  park  was 
walled  round,  except  where  the  river  entered  an4  passed  out,  and 
that  there  were  fences  t^  keep  in  the  deer;  and  there  was  nothing 
to  keep  in  the  fish;  that  they  were  not  known  to  breed  tjhere;  that 
nothing  was  dene  to  slock  the  river;  but  that  persons  ivere  never 
suflered  to  angle  in  the  park  without  leave.  Held,  that  this  was 
net  a  place  where  fish  were  to  be  eoniidered  as  <*  lupit  bredf  or 
preurvtdf^  witfiin  the  meaning  of  this  act;  and  therefore  convic- 
tion wrong.    J7ea?  v.  Carradki  and  another.  205 

12.  The  prisooer  received  a  check  from  Sir  T.  P.  to  buy  exchequer 
bills;  he  carried  it  to  the  bankers,  got  the  cash,  and  embeszled  part. 
He  was  indictad  for  stealing:  lield«  that  as  there  was  no  fraud  to 
induce  Sir.  T.  P.  to  deliver  the  check,  it  was  not  larceny,  although 
the  prisoner  iotettded  to  misepply  the  property  when  he  took  it, 
and  misapplied  it  aoeordingly.  Held,  that  as  Sir  T.  P*  never  bad 
possession  of  the  money  receivedat  the  bankers,  but  by  the  hands 
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of  the  prisoner,  the  indictment  could  not  be  eupporied.    Bex  ▼• 
IFahh.  tU 

18.  If  the  ownership  of  goods  is  parted  with,  it  is  no  felony,  thon^ 
the  owner  has  been  indnced  to  part  with  them  hj  a  fraodoleai  re- 
presentation.   Rex  V.  Jldame.  225 

14.  A  servant  clandestinely  taking  his  master's  com,  though  to  give 
to  his  master's  horses,  is  guiUy  of  larceny.  Rex  r.  Morfii  and 
another.  807 

1ft.  If  a  bag  of  wheat  is  delivered  to  a  warehouseman  for  safe  custody, 
and  he  takes  all  the  wheat  out  of  the  bag  and  disposes  of  it,  it  is 
larceny.    Rex  v.  Brazier.  887 

16.  Ferrets,  though  tame  and  saleable,  cannot  be  the  subject  of  hr« 
ceny.    RexY*  Searing,  890 

17.  An  indictment  for  stealing  goods  may,  under  the  ftft  O.  8.  e.  187., 
state  them  to  be  the  goods  of  the  overseers  of  thepoor/^  ihetinu 
being  of  the  parish  of  A.;  for  tliis  will  import  thai  th^  belonged, 
at  the  time  of  the  theA,  to  the  persons  who  were  the  Iften  overseers. 
Bex  V.  JFeni.  860 

18.  Cutting  off  part  of  a  sheep  while  it  is  alive  with  an  intent  to  steal 
it,  will  support  an  indictment  for  killing  witfi  an  intent  to  stesl,  if 
the  cutting  off  mutt  occasion  the  sheep*s  death.  Bex  v.  Qmf.  887 

19.  An  indictment  for  stealing  a  sheep  or  any  other  cattle,  must  men- 
tion or  ascribe  to  it  some  value;  foronless  the  value  exceed  twdfe 

•    pence,  it  will  not  be  a  capital  offence.    Bex  v.  Peel.  407 

20.  In  larceny  the  goods  of  a  ready  fiimished  lodging  must  be  do* 
scribed  as  the -lodger's  goods,  not  as  the  goods  of  the  original 
owners.    Bex  v.  Beleiead*  411 

21.  If  there  is  a  plan  to  cheat  a  man  of  his  property  under  color  of  s 
bet,  and  he  parts  with  the  possession  only  to  depoMt  as  a  stake 
with  one  of  the  confederates;  tiie  taking  by  such  confederates  is 
felonious.    Bex  v.  Bobeon  and  others.  418 

22.  An  indictment  for  horse-stealing,  must  give  the  animal  one  of  the 
descriptions  mentioned  in  the  statute.  Therefore^  an  indictment 
for  stealing  a  colt,  not  saying  whether  it  was  a  horse  or  mare,  will 
not  be  sufficient  to  take  away  dergy;  but  the  prisoner  may  be 
convicted  for  simple  larceny.    Bexv*  Beaney.  410 

28.  A  lodger  who  invites  a  man  to  his  room,  and  then  steals  his 
goods  to  the  value  of  forty  shillings,  when  not  about  his  person,  is 
liable  to  be  found  guilty  of  stealing  in  a  •dwelting'house.  Bex  v. 
Taylor.  418 

24.  Clandestinely  taking  away  articles  to  induce  the  owner  (a  girl)  to 
fetch  them,  and  thereby  to  give  the  prisoner  an  oppbrtuaity  to  so- 
licit her  to  commit  fornication  with  him,  is  not  felonious.  Bexr» 
JHcldnean.  420 
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25.  Ooing  towards  a  place  trliero  a  felony  is  to  be  committed,  in  order 
to  assist  in  carrying  off  the  property,  and  assisting  accordingly, 
wili  not  make  a  man  a  principal,  if  he  was  such  a  distance  at  the 
time  of  the  felonious  taking  as  not  to  be  able  to  assist  in  it.  Sex 
T.  KeUy.  421 

26.  If  the  owner  part  with  the  possession  of  goods  for  a  special  pur- 
pose, and  the  bailee,  when  that  purpose  is  executed,  neglects  to 
return  them,  and  afterwards  disposies  of  them,  if  he  had  not  a 
felonious  intention  when  he  originally  took  them,  his  subsequent 
withholding  and  disposing  of  them,  will  not  constitute  a  new  felo- 
nious taking,  or  make  him  guilty  of  felony.    Bex  v.  Sanka,  441 

27.  If  a  man  steal  his  own  goods,  from  his  own  bailee,  though  he  has 
no  intent  to  charge  the  bailee,  but  his  intent  is  to  defraud  the  king; 
yet,  if  the  bailee  had  an  interest  in  the  possession,  and  could  have 
withheld  it  from  the  owner,  the  taking  is  a  larceny.  Rex  v.  TFU- 
kmaan  and  another.  470 

26.  If  a  part  owner  of  property  steals  it  iirom  the  person  in  whose 
custody  it  is,  and  who  is  responsible  for  its  safety,  he  is  guilty  of 
larceny.    Eex  v.  BramUy,  478 

29.  An  indictment  for  stealing  10/.  in  moneys  nambered  is  not  suffi- 
cient. Some  of  the  pieces  of  which  that  money  consisted  should 
be  specified.    Rex  t.  Fry  and  another.  482 

30.  Indictment  for  larceny,  if  the  thing  stolen  be  described  as  a  bank 
post  bill,  and  be  not  set  out,  the  court  cannot  take  judicial  notice 
that  it  is  a  promissory  note,  or  that  it  is  such  an  instrument  as, 
under  the  statute  2  6.  2.  c.  25.,  may  be  the  subject  of  larceny 
though  it  be  described  as  made  for  the  payment  of  money.  Rex 
▼.  Chard.  *  488 

31.  An  indictment  for  stealing  a  dead  animal  should  state  that  it  was 
dead;  for  upon  a  general  statement  that  a  party  stole  the  animal,  it 
is  to  be  intended  that  he  stole  it  alive.    Rex  v.  Edwards,  .     497 

LETTERS. 

See  Post  Office.    Threatening  Letters. 

LODGINGa 

1.  In  larceny  the  goods  of  a  leady  furnished  lodging  must  be  de- 
scribed as  the  lodger's  goods,  not  as  the  goods  of  the  original 
owners.    Rex  y,  Belstead.  411 

2.  A  lodger  who  invites  a  man  to  his  room,  and  there  steals  his 
goods  to  the  value  of  405.  when  not  about  his  person,  is  liable  to 
be  found  guilty  of  stealing  in  a  dwelling-house.  .The  goods  of  a 
lodger's  guest  are  under  the  protection  of  the  dwelling-house.  Rex 
T.  Tayhr.  418 

73 
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3.  Indictment  for  stealing  goods  in  a  lodging  room  let  by  cootract  lo 
the  prisoner  to  be  used  with  the  lodging  aforesaid,  imparts  an  en- 
tire letting  to  the  prisoner  alone,  and  is  not  supported  if  it  appear 
that  others  have  a  concurrent  use  of  the  room  and  goods.  Qu,  If 
such  a  lodger  be  within  the  statute  of  3  &  4  FF.  A  JKf.  c.  9.  Bex 
▼.  Bew.  480 

LORD  ELLENBOROUGH«  ACT. 

1.  Where  a  cutting  is  inflicted  by  an  instrument  capable  of  cuitmg^ 
the  case  is  within  the  43  (?•  3.  c.  58.,  though  the  instrameot  be 
not  intended  for  cutting,  nor  ordinarily  used  to  cut,  but  generally 
used  to  force  open  drawers,  doors,  &c.;  and  though  the  intention 
was  not  to  cut,  but  to  inflict  some  other  mischief*  Btx  t.  Jioy- 
ward.  78 

2.  If  the  instrument  be  fired  so  near,  and  in  such  a  direction,  as  to 
be  likely  to  kill  or  do  other  grievous  bodily  harm,  and  with  intent 
that  it  should  do  so,  the  case  will  be  within  the  43  G.  3.  e.  58., 
though  it  is  loaded  with  powder  and  paper  only.   Bex  v.  EUAm* 

95 

3.  If  several  are  out  for  the  purpose  of  committing  a  felony,  and, 
upon  an  alarm,  run  diflerent  ways,  and  one  of  them  maim  a  pur- 
suer to  avoid  being  taken,  the  others  are  not  to  be  considered  prin- 
cipals in  such  act.    Bex  v.  White  and  another.  99 

4.  A  striking  over  the  face  with  the  sharp  or  claw  part  of  a  hammer 
held  to'  be  a  sufficient  cutting  within  the  43  G.  3.  c.  68.  Bex  v. 
Atkinson.  104 

5.  Upon  a  trial  on  the  coroner's  inquest  for  the  murder  of  a  bastard 
child,  a  woman  may  be  found  guilty  of  concealment  under  the  43 
G.  3.  c.  58.  8.  4.     Bex  v.  Maynafd.  240 

6.  Prisoner  was  convicted  capitally  at  d>e  Admiralty  sessions  for 
maliciously  stabbing,  upon  the  43  G.  8.  e.  58.  Held,  that  as  the 
statute  only  made  the  ofience  capital  if  committed  in  England  or 
Ireland^  it  was  not  so  if  committed  at  sea.  But  see  now  the  1 
G.  4.  e.  90.  9.  1.    Bex  v.  Amarro.  286 

7.  Indictment  on  the  43  G,  3.  c.  58.  The  first  three  counts  dleged, 
in  the  usual  form,  that  J.  8.  did  shoot  at  A.  B.;  and  went  on  to 
state  that  M.  and  N.  were  present,  aiding  and  abetting;  the  second 
and  third  counts  varying  from  the  first  only  in  the  intent;  the 
three  last  counts  varying  in  like  manner  as  to  the  intent,  stated, 
that  an  unknown  person,  ^c,  did  shoot  at  A.  B.,  &c.,  and  that  J. 
S.  and  M.  and  N.  were  present  aiding  and  abetting  the  said  un- 
known person,  the  felony  aforesaid,  in  manner  and  form  aforesaid, 
to  do  and  commit,  and  were  then  and  there  knowing  of  and  privy 
to  the  committing  of  the  said  felony  against  the  form,  il^c,  bat 
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^  omitted  to  charge  them  with  being  feloniously  present,  dee.    Held, 

that  J.  S.  was  properly  convicted  on  this  indictment,  although  the 

'  jury  negatived  bis  being  the  person  who  fired  the  pistol  at  A.  B. 

Rex  V.  Towle  and  others.  314 

^  8.  A  woman  may  be  found  guilty  of  concealment  within  the  43  G. 

3.  e.  58.  #.  3.,  though,  from  appearances,  it  is  probable  the  child 
was  still  bom,  and  although  the  birth  was  probably  known  to  an 
acoomplice.    Bex  v.  Cornwall.  336 

)  9.  Indictment  on  the  43  G.  8.  c.  58.  for  cutting  J.  S,    The  evi- 

I  deoce  was,  that  the  wound  was  inflicted  by  stabbing  and  not  cut- 

I  ting;  the  judges  held  the  conviction  wrong.    Hex  v.  M^Dermot. 

i  356 

10.  Cutting  a  child's  private  parts  so  as  to  enlarge  them  for  the  time, 
may  be  oonsidered  as  doing  her  grievous  bodily  harm,  and  done 

t  with  that  intent,  though  the  hymen  is  not  injured,  the  incision  is 

t  not  deep,  and  the  wound  eventually  is  not  dangerous.    Rex  v. 

;  Cox.  362 

11.  Indictment  on  the  '43  G.  3.  e.  58.  The  intent  laid  in  several 
eounts  of  the  indictment  was  to  murder,  to  disable,  or  do  some 

;  grievooa  bodily  harm.    The  intent  found  by  the  jury  was  to 

,  prevent  being  apprehended.    Held,  that  the  conviction  was  bad; 

,  that  if  the  intent  ia  to  prevent  the  prisoner's  apprehension,  it  must 

be  so  laid.    Rex  v.  Eh/jj^  and  another.  365 

12.  Indictment  on  the  43  Gf.  8.  e.  58.,  for  attempting  to  discharge  a 
loaded  blanderboss  at  J.  8.  Held,  that  in  order  to  constitute  the 
offence  of  attempting  to  discharge  loaded  fire-arms,  they  must  be 
so  loaded  as  to  be  capable  of  doing  the  mischief  intended.    Rex  v. 

Cwrr.  srr 

LUNATIC. 

8bb  iKBANTnr. 

MAIMING  CATTLE. 

1.  Wounding  a  horse  out  of  malice  to  the  owner  is  an  ofienoe  with- 
in the  Black  Act,  9  G.  1.  e.  22.,  though  the  wound  is  not  perma- 
nent, and  the  horse  is  likely  to  recover.    Rex  v.  Haywood*      16 

2.  An  indictment  on  the  9  G.  1.  c.  22.  must  state  the  species  of  eat- 
de  wounded  or  injured;  to  state  that  the  prisoner  maintained  eer- 
tain  cattle  is  not  sufficient.  If  the  statement  is  that  he  maimed 
certain  catde,  viz:  a  mare,  there  must  be  evidence  that  the  animal 
maimed  is  of  the  description  specified.    Rex  v.  Ckalkley.       258 

3.  Maliciously  killing,  A;c.  cattle  within  9  G.  1.  c  22.  e.  1.  Held, 
that  the  malice  must  be  against  the  owner  of  the  cattle,  and  not 
against  a  servant  or  relation  of  the  owner.    Rex  v.  Austen.    490 
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1.  An  indictment  on  the  9  6.  1.  c«  22.,  for  setting  fire  to  ahaj-stadc, 
it  i8*no  answer  to  the  cliarge  that  the  prisoner  had  no  malice  or 
spite  to  the  oumer  o(  the  stack.  It  is  not  necessary  to  aver  in 
the  indictment  that  the  stack  **was  thereby  bumi.^*  Sex  ▼.  Sal^ 
mon.  26 

2.  Cutting  down  a  tree  is  sufficient  to  bring  the  case  within  the  9 
G.  1.  c.  22.,  though  the  tree  is  not  thereby  totally  <2et/royec£. 
To  bring  the  case  within  the  9  6.  I.  the  act  must  be  done  finom 
malice  against  the  owner.    Sex  y.  Taylor.  373 

3.  To  constitute  an  offence  under  the  52  O.  8.  c.  143.,  for  sbooting 
at  a  vessel  of  the  customs,  and  also  at  an  officer  of  the  same  on 
the  high  seas,  the  shooting  must  be  malicious.  Sex  t*  Sej/noUk 
and  another.  46S 

4.  Maliciously  killing,   &c.  4»ttle,  within  9   Gf.  1.  r.  22*  #•  !• 

Held,  that  the  malice  must  be  against  the  owner  of  the  cattle,  and 

pot  against  a  servant  or  relation  of  the  owner.    Sex  v.  Jhuten, 

490 
MANBLAUGHTEat 

1.  Killing  in  an  affray.  Qti*  Whether,  under  the  circumstances,  it 
amounted  to  murder.    Sex  v.  Sankm  and  others.  43 

2.  After  mutual  blows  between  the  prisoner  and  the  deceased,  the 
prisoner  knocked  the  deceased  down,  and,  after  he  was  upon  the 
ground,  stamped  upon  his  stomach  and  belly  with  great  force. 
Held  manslaughter  only.    Sex  v.  Jlyee.  156 

3.  The  prisoner  was  convicted  of  manslaughter,  in  February,  1819, 
and  had  his  clergy.    In  April  following,  be  was  indicted  for  the 

.  murder  of  another  person,  but  again  found  guilty  of  manslaagfater; 
the  stroke  in  both  cases  was  in  the  same  day  and  at  the  same  time. 
H^ld,  that  the  former  allowance  of  clergy  protected  him  against 
any  punishment  on  the  second  verdict.    Sex  v.  JenmngM.     388 

MANUFACTURES. 

1.  Stealing  calico  placed  to  be  printed^  ke.  in  a  building  made  oae 
of  by  a  calico  printer  for  printing,  drying,  &c.  Held,  that  in  order 
to  support  the  capital  charge,  it  was  necessary  to  prove  that  the 
building  from  which  the  calico  was  stolen  was  made  use  of  either 
for  printing  or  drying  calico.    Sex  v.  Dixon  and  others.  t^ 

2.  Taking  out  and  carrying  away  a  part  of  a  frame  without  which 
the  frame  will  not  work,  is  damaging  the  frame  within  the  28  G. 
3.  c,  55.  8,  4.,  although  the  part  taken  out  was  not  injured,  and 
the  replacing  it  would  again  make  the  frame  perfect.  Sex  v.  To- 
eey.  462 

3.  Cutting  or  destroying  part  of  a  bom  held  not  to  be  within  the 
statute  22  &.  8.  c.  40.  a.  1.    The  charge  was  of  an  intent  to  cut 
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and  destroy  certain  toob  emplojed  in  the  woolen  trade.    Bex  ▼• 
HUl  and  others.  483 

MARRIAGE. 

See  Bigamy. 

The  age  of  consent  within  the  provision  of  1  Jac.  1.  c.  11.  9.  3.  is 
fourteen  years  in  a  man»  and  twelve  in  a  woman.  Bex  v.  Oor- 
don»  48 

MISDEMEANOR. 

See  Uttering,  20. 

1.  Upon  an  indictment  for  the  misdemeanor  under  the  22  6.  3.  e. 
08.  the  punishment  should  be  fine*  imprisonment,  or  whipping* 
imprisonment  and  fine,  or  imprisonment  and  whipping  cannot  be 
inflicted.    Bex  y.  ^btreff  and  another.  258 

2.  If  an  indictment  for  perjury  in  taking  a  false  oath  before  a  surro- 
gate to  procure  a  marriage  license,  only  charges  the  taking  the 
false  oath  without  stating  it  was  for  the  purpose  of  procuring  a 
license,  or  that  a  license  was  procured  thereby,  the  party  cannot 
be  punished  thereon  as  for  a  misdemeanor;  but  if  the  purpose  is 
to  obtain  a  license,  and  the  license  is  obtained  and  the  marriage 
had,  the  party  may  be  indicted  as  for  a  misdemeanor.  Bex  r. 
Foeier.  450 

•BfURDER. 

1.  Killing  in  an  affray.  Qu.  Whetlier,  under  the  circumstances,  it 
amounted  to  murder.    Bex  v.  Bankin  and  others.  43 

2.  Qu,  Whether  the  award  of  dissection  and  anatomising  in  pur- 
suance of  25  Gr.  2.  e.  37.  is  an  essential  part  of  the  sentence  to  be 
pronounced  by  the  judge  upon  a  convicted  murderer?  Bex  ▼• 
Ueteher.  58 

3.  If  A.  stands  with  an  offensive  weapon  in  the  door*way  of  a  room 
wrongfully  to  prevent  J.  S.  from  leaving  it  and  others  from  enter- 
ing, and  C,  who  has  a  right  in  the  room,  struggles  with  him  to 
get  his  weapon  from  him,  upon  which  D.,  a  comrade  of  A.'s  stabs 
C.«  it  will  be  murder  in  D,  if  C.  dies.    Bex  v.  Longden*       228 

4.  In  murder  it  is  not  essential  to  award  the  day  of  execution  in  the 
sentence,  the  statute  in  that  respect  being  only  directory;  and  if  a 
wrong  day  is  awarded  it  will  not  vitiate  the  sentence  if  the  mistake 
is  discovered  and  set  right  during  the  assizes.    Bex  v.  Wyatt. 

230 

5.  A  British  subject  is  indictable  under  the  33  Hen.  8.  e.  28.,  for 
the  murder  of  another  British  subject,  though  the  murder  was 
committed  within  the  dominion  of  a  foreign  state.  Bex  v.  Sayh 
yer.  294 
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6.  Killing  an  offieer  will  be  murder,  though  he  has  no  wamnt, 
and  was  not  present  when  the  felony  was  commitlad,  hot  takes 
the  parly  upon  a  charge  only;  and  though  that  charge  does  not, 
in  ierms^  specify  all  the  particulars  necessary  to  constitute  the 
felony.    Bex  v.  Ford.  829 

7.  Indictment  for  murder.  If  the  death  proceeds  from  suflRicatioo, 
from  the  swelling  up  of  the  passage  of  the  throat,  and  such  swell- 
ing proceeds  from  the  wounds  occasioned  by  forcing  soonething 
into  the  throat;  it  will  be  sufficient  to  state  in  the  indictmeBt  thai 
the  things  were  forced  into  the  throat,  and  the  person  thereby  suffo* 
cated;  the  process  immediately  causing  the  suffocationi  viz.  the 
ewelling,  need  not  be  stated.    Bex  v.  7)/e.  345 

8.  Indictment  for  the  murder  of  a  bastard  child,  held  that  a  bastard 
was  improperly  described  by  his  mojther's  name,  he  not  haring 
gained  that  name  by  reputation.  Bex  v.  Clark.  996 

9.  If  a  man  encourages  another  to  murder  himself,  and  is  present 
abetting  him  while  he  does  so,  such  person  is  guilty  of  murder  aa 
a  principal.  If  two  encourage  each  other  to  murder  themselres 
togetheri  and  pne  does  so«  but  the  other  fails  in  the  attempt  upon 
himself,  he  is  a  principal  in  the  murder  of  the  other.  But  if  it 
be  uncertain  whether  the  deceased  really  killed  himself,  or  whether 
he  came  to  his  death  by  accident  before  the  moment  when  he  meant 
to  destroy  himself,  it  will  not  be  murder  in  either.   Bex  r.  Dysmu 


NAVY  BILL. 

See  Order,  3. 

OATH. 

A  false  oath  before  a  surrogate  to  procure  a  marriage  licence  will  not 
support  a  prosecution  for  purjury.    Bex  v.  Foster.  459 

OFFENCKS  ABROAD. 
See  Admiralty. 

OFFENSIVE  WEAPON. 

A  stick  held  to  be  an  "  ofiensive  weapon'*  within  the  statute  7  G.  3. 

c.  21.,  though  not  of  extraordinary  size,  and  though  it  might  in 

general  be  used  as  a  walking  stick.    See  now  4  O.  4.  c.  54.  s.  5. 

which  repeals  the  former  statute,  and  does  not  require  that  the 

assault  should  have  been  made  with  any  weapon.  Btx  ▼.  Johnson, 
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Killing  an  officer  will  be  murder,  though  he  has  no  warrant,  and  was 

not  present  when  the  felony  was  committed,  but  takes  the  party 

upon  a  charge  only;  and  tliough  that  charge  does  not,  in  terms^ 
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^  specify  all  the  pariicnlara  neceesary  to  constitnte  the  feloay.    Bex 

▼.  Ford.  829 

I  ORDER. 

1.  Indictment  held  to  be  bad  on  the  ground  that  the  infttrument  given 
i  in  evidence  wae  nott  as  statedt  an  order  for  money.    Bex  v.  Cart' 

I  wrighi.  106 

I  2.  The  prisoner  drew  a  bill,  '^Please  to  pay  the  bearer  on  demand 

I  15/.,**  and  signed  it  with  his  own  name,  bnt  it  was  not  addressed 

to  any  one:  there  were  forged  upon  this  instrument,  when  uttered, 
the  words  and  signatures,  ^^ Payable  at  Messrs.  Masterman  ^  Co., 
White  Hart  Courts  Wm.  M*Jnerheny.**  M'Inerheny  kept  cash 
at  Masterman  ^  Co*s,  who  were  bankers.  The  judges  held  this 
was  not  an  order  for  payment  of  money,  there  being  no  special 
averments  in  the  indictment  that  this  was  intended  for  an  order,  or 
that  Masterman  &  Co.  were  bankers.  Bex  v.  Bavenseroft.  161 
8.  The  prisoner  drew  a  bill  upon  the  Treasurer  of  the  Navy,  payable 
to  blank  or  order,  and  signed  it  in  the  name  of  a  navy  surgeon. 
Held  that  to  constitute  an  order  for  payment  of  money  there  must 
foe  some  payee;  a  direction  to  pay  to  blank  or  order  is  not  sufficient. 
Bex  V.  Bichards.  108 

Bex  V.  Bandall.  105 

4.  A  ju8tice*s  order  was  forged,  stating  that  a  dead  body  had  been 
cast  on  shore  in  (he  parish  of  w^.,  and  that  /•  S,  had  made  oath 
before  the  justice  that  he  had  laid  out  8/.  6s»  hi  the  burying  him, 
and  requiring  the  treasurer  to  pay  htm  the  sum.  Held,  that  this 
was  a  warrant  or  order  for  the  payment  of  money  within  the  7  G, 
3.,  though  the  order  did  not  state  thtt  /.  S,  was  a  churchwarden 
&c.    Bex  V.  Fraud.  880 

OVERSEER. 

1.  An  overseer  is  not  indictable  for  not  relieving  a  paoper,  unless 
there  is  an  order  for  his  relief,  except  in  case  of  immediate  emer- 
gency where  there  is  not  time  to  get  an  order.  Bex  v.  Meredith 
and  another.  46 

See  also  Bex  v.  Booth.  47  notis. 

Bex  V.  Warren.  48  notis. 

%  An  indictment  for  stealing  goods  may,  under  the  55  G.  3.  c.  137., 
state  them  to  be  the  goods  of  the  overseers  of  the  poor  for  the 
Hme  being  of  the  parish  of  A.,  for  this  will  import  that  they  be- 
longed at  the  time  of  the  theA,  to  the  persons  who  wore  the  then 
oveiseem.    Bex  v.  Went.  850 

OWNERSHIP. 

See  Indictmsnt,  14.  31,  32.  43.  47.    Joint  Profsrtt. 
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PAID  NOTE. 

1.  A  bank  derk  employed  to  poet  into  the  ledger  and  read  from  the 
cash-bopk,  bank  notes  from  100/.  in  value  up  to  1000/.  aod  who 
in  the  course  of  that  occupation  had,  with  other  clerks,  access  io 
a  file  upon  which  paid  notes  of  every  description  were  filed;  took 
from  that  file  a  paid  bank  note  for  60/.  Held,  that  the  prisoner 
could  be  considered  as  entrusted  with  the  possession  of  this  note, 
so  as  to  bring  him  within  the  15  G.  2.  c.  18.  s.  12.  Sex  ▼.  Bah* 
weU.  35 

2.  Stealing  re-issnable  notes  after  they  have  been  paid,  and  before 
they  have  been  re-issued,  does  not  subject  the  party  to  an  indict* 
ment  on  the  2  O.  2.  c.  25.  for  stealing  notes;  but  he  may  be  in- 
dicted for  stealing  the  paper  with  valuable  stamps  upon  it.  Btx 
V.  Clark.  181 

8.  Secreting  a  letter  containing  country  bank  notes  paid  in  London 
and  not  re-iseued^  holden  to  be  within  the  statute  7  G.  3.  c.  50. 
Bex  V.  Raneon.  232 

PARDON. 

!•  Held  that  a  person  who  had  been  convicted  of  grand  larceny,  sen- 
tenced to  transportation  for  seven  years,  confined  in  the  hnlks  and 
discharged  at  the  end  of  seven  years,  was  a  competent  witoeai, 
such  confinement  operating  as  a  statute  pardon;  and  that  having 
escaped  twice  during  such  confinement  for  a  few  hours  each  time, 
did  not  destroy  the  effect  of  it.    Rex  v.  Badcock  and  others.  248 

2.  Indictment  on  the  15  G,  2.  c.  31,  for  delivering  instramenls  (o  a 
prisoner  to  facilitate  his  escape  from  gaol.  Held  that  the  deliver- 
ing is  within  the  act,  though  the  prisoner  has  been  pardoned  of  the 
offence  of  which  he  was  convicted  on  condition  of  transportation. 
Rex  T.  Shaw  and  others.  525 

PAUPER. 

See  OvxBSBBR,  1* 

PEER. 

An  Irish  peer  ought  not  to  serve  upon  a  grand  jury  nnless  he  is  a 
member  of  the  House  of  Commons.  1 17 

PERJURY. 

1.  If,  in  the  indictment,  the  oath  is  stated  to  have  been  at  the  as- 
sizes, before  Justices  assigned  to  take  the  said  assizeSf  before  ^. 
B,9  one  of  the  said  Justices,  the  said  Justices  tlien  and  there  hav- 
ing power,  &c.,  it  will  be  a  fatal  variance  if  the  oath  was  adminis- 
tered when  the  judge  was  sitting  under  the  oommission  of  Oyer 
and  Terminer  and  Gaol  delivery.    Rex  v.  Lincoln.  *  421 

2.  A  false  oath  before  a  surrogate  to  procure  a  marriage  license,  wiH 
not  support  a  prosecution  for  peijury.    Rex  v.  FoHer.  459 
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I  PERSON. 

I  fiee  SqrsA&ure  vmii  thb  Fbabm. 

I  WBRftOy^  Duonmom  or. 

See  biDUTMBRt^  li.  M.  4ft.  49* 
I  If  the  charge  against  an  accessary  is,  that  the  prineifsl  felony  was 

eDmanttted  hj  femtitm  mricnown,  tc  is  no  ofajedien  thiit  the  same 
gnad  jery  have  fMttd  a  foili  imputiflg  the  principal  fidony  to  J.  S. 

FeRSONATING. 

1.  The  prisoner  applied  at  Oreenwseh  Hospital  lor  pnxe-money  in 
the  nasae  ef /.  B.  J.  B.  wee  dead,  sad  was  supposed  lb  be  so 
at  tke  hospilal,  and  the  prisofiisr  did  not  obtain  the  nuwey;  ou  in* 
dlctmeirt  for  petsonaliBg,  doe^;  held,  that  the  M  0*  B.  c.  93.  s.  89. 
eppliod,  althoagh  the  eeaman  was  dead.    Mt^  y.  Mariin.       824 

2.  The  pciseoer  pHrsonated  one  Cuff  w4io  was  deoif,  and  whose 
prize-money  had  been  paid  to  his  mother.  Th&jadges  held,  thai 
tlml  did  nai  vifery  flie  priseneff's  fuHt;  end  tikat  he  w«s  tightly  con- 
vicled  on  thi)  M  O.  8.  e.  98.  sw  89.    J2eff  t.  Ctmmp.  827 

8.  Indictment  on  07  O.  8.  c.  127.  s.  4.,  for  persoMliRg  Ae  name  of 
a  seaman.  To  constitute  this  offence,  a  person  entitledf  or  wwdly 
supposed  to  be  entitled,  to  wages,  must  be  personated;  peieonating 
a  man  who  never  had  any  connection  with  the  ship  is  not  an  of- 
fence within  the  act.  When  there  nev«r  was  such  a  person  be* 
longing  to  the  ship  as  the  person  described  by  the  indietment  as 
the  person  personated,  the  prisoner  tfannot  be  convicted,  though 
there  was  a  person  belonging  to  the  ship  of  nearly  the  satne  name 
whom  the  prisoner  meant  to  pefsenate.    Rex  v.  Tannet*        801 

4%  All  persons  aiding  afid  abetting  the  personatfog  a  seamen  are  prin- 
cipals; the  oS^oee  is  not  confined  to  the  pttwon  only  who  persi^ 
nates  the  seaman.    Bex  v.  Poits,  808 

Pigs  held  to  be  cattle  within  the  mesmmg  of  die  9  G^l.e*  22.  Bex 
V.  Chefpk.  77 

FlllACY. 

PiratioaUy  stealing  a  ship's  sneher^md  cable  is  «  capital  ofience  by 
the  marine  laws  aM  liable  vnd*  the  28  H,  8.,  the  89  G.  2.  e. 
87.  net  extending  to  this  ease.  The  slealmg  is  equally,  an  offence, 
thoHgh  the  master  of  the  vessel  eoncor  in  itv  and  though  the  object 
IS  to  defraud  the  underwv iteirs  aed  not  ilie  ^wner*  Bex  v.  Curling 
and  others.  128 

FIaACB,  'DtiKmVftwm  or. 

6ee  iMmcvRBiiTr  46. 

(Stan  GUmw 

'  -WW  OWICR 

Sb«  Evii>&)?cf:,  to. 
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P06T  OFFICE— €on<iiiiiei{. 

L  Ifa  person  employed  in  the  post-offioe  secretes  a  letter  oontaining* 
a  draft,  it  is  not  an  offence  within  the  7  G.  3.  e.  60.  s.  l.«  if  tli« 
draft  {from  not  being  duly  $Utmped)  was  not  aTailable.  Sex  ▼. 
FooUjf.  1« 

2.  A  person  employed  in  the  post-offiee  at  the  time  of  taking  or 
secreting  a  letter*  is  not  within  the  2nd  a.  of?  O.  3.  e.  M.<,  which 
makes  it  larceny  to  steal  a  letter  out  of  the  poet  office.  Rex  ▼. 
PooUy.  81 
Bot  see  Bex  r.  Broum.                                               22  noHs. 

3.  An  indictment  on  the  7  G.  8.  c.  60.  $.  1.*  steting  the  prisoner  to 
have  been  employed  in  two  branches  of  the  post-offioe*  proof  of 
ht«  having  been  employed  in  either  held  sufficient.  If  the  letter 
embezzled  is  described  as  having  contuned  several  notes,  proof 
of  its  having  oonteined  any  one  of  them  is  sufficient.  Rex  ▼. 
ElttM.  188 

.  4.  Beereting  a  letter  containing  omintry  bank  notes  pM  in  London 
and  noi  reieeued^  hoiden  to  be  within  the  7  O*  8.  c.  60.  Rex  ▼• 
Ran$09u  sas 

POOR,  NSOLBCTINO. 

8cB  Overseer,  I. 

POWER  OF  ATTORNEY. 

A  power  of  attorney  is  a  deed  within  the  meaning  of  the  2  G.  2.  e. 
25.  s.  1.    Sex  V.  Lyon,  255 

PRACTICE. 

,  1.  Though  the  counsel  for  the  prosecution  has  closed  his  case,  and 

the  prisoner's  counsel  points  out  a  defect,  the  judge  t»  at  liberty 
to  put  what  question  he  thinks  fit  to  answer  tlie  objection.  Sex 
V.  SemnanL  136 

2  A  commissioner  of  gaol  delivery  may,  at  his  discretion,  disehai^ 
or  continde  on  their  oomraitmente  in  gaol»  piisoners  committed  for 
trial,  but  against  whom  the  witnesses  do  not  appear,  being  bound 
over  to  a  subsequent  sessions.  173 

3.  On  an  indictment  against  a  receiver  after  conviction  of  the  princi- 
pal, it  is  no  objection  to  the  record  of  conviction  of  the  principal, 
that  it  appears  therein  that  the  principal  was  asked  if  he  wom  (not 
U)  guilty;  that  it  does  not' state  issue  was  joined*  or  how  the  jo- 

.  rors  were  reuiroed;  and  that  the  only  award  against  the  principal 
is  that  he  is  in  mercy,  &c.    Sex  w.  Baldwin*  '241 

4.  Indictments  were  found  against  a  prisoner  at  the  quarter  aeasiovfl 
for  the  North  Riding  of  Yorkshire,  and  transmitted  to  the  assizes 
by  the  justices  at  sessions.  Held,  that  although  the  indictnenti 
were  not  removed  by  eertiorari^  the  judge  of  assise  should  have 
tried  the  prisoner  on  these  indictmente,  and  that  he  was  impio* 
perly  discharged  by  proclamation  without  such  trial.  Sex  ▼• 
WethereU.  881 
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PRINCIPAL  Aim  ACCESSARY. 

1.  PersoDs  privy  to  the  uttering  of  a  forged  note,  by  prevtons  con- 
eert  with  the  uUerer,  boi  who  were  not  present  at  the  time  of 
ottering,  or  to  near  as  to  be  able  lo  afford  any.  aid  or.  assistance, 
held  not  principals,  bnt  aceeesaries  before  the  fact.  JRex  v,  Soares 
and  others.  26 

!l.  If  a  parson  knowingly  delivers  m  forged  bank  note  to  another, 
who  knowingly  utters  it  acoordtngly,  the  prisoner  who  delivered 
such  note  to  be  pot  off,  may  be  convicted  of  having  disposed  and 
pot  away  the  same,  on  the  statute  15  6.  2.  s.  IS«  ^s.  11.  Bex  ▼. 
Pdnar  and  another.  72 

8.  If  several  are  out  for  the  purpose  «f  committing  a  felony,  and, 
upon  an  alarms  run  different  ways,  and  one  of  them  maim  a  pur- 
suer to  avoid  being  taken,  the  others  are  not  to  be  considered  prin- 
ctpale  in  such  acu    Bex  v.  WkUe  and  another*  99 

4.  Held  not  to  be  soficient  to  make  a  person  a  prineipal  in  uttering 
a  forged  note,  that  he  came  with  the  ntterer  to  the  town  where  it 
was  uttered,  went  out  with  him  from  the  inn  at  which  they  had 
put  up  a  little  before  he  uttered  it,  joined  him  again  in  the  street 
a  short  time  after  the  uttering,  and  at  some  little  distance  from  the 
place  of  uttering,  and  ran  away  when  the  utterer  was  apprehended. 
Bex  V.  Davis  and  another.  1 13 

Ik  The  prtsoiiers.  Job  Else  and  Sarah  Else,  were  indicted  A>r  utter- 
ing a  bad  shilling  to  M.  B.,  and  having  another  bad  shilling  in 
their  possession  at  the  time.  Tlie  uttering  was  by  the  woman 
alone  in  the  absence  of  the  man*  Held,  that  the  man  was  not 
liable  to  be  convicted  with  tlie  actual  utterance^  although  proved 
to  be  the  associate  of  the  woman  on  the  day  of  uttering,  and  to 
have  had  other  bad  money  for  the  purpose  of  uttering^  Held, 
that  the  woman  eould  not  be  convicted  of  the  second  offence  of 
having  other  bad  money  in  her  possession  at  the  time,  on  the 
•vidence  of  her  associating  with  a  man  not  present  at  the  ottering, 
but  having  large  quantities  of  bad  money  about  him  for  the  pur- 
pose of  otteriog.    Bex  v*  EUe  and  another.  142 

6*  If  several  plan  the  uttering  of  a  forged  order  for  payment  of  mo- 
ney, and  it  is  uttered  accordingly  by  one  in  the  absence  of  the 
others,  the  actual  utterer  is  alone  the  principal.  Bex  v.  Badeack 
and  others.  249 

7.  A  wife,  by  her  hnebaad's  order  and  procuration,  bnt  in  his  ab- 
aeoee,  knowin^y  ottered  a  forged  order  und  certificate  for  the 
payment  of  prise  money;  held  that  the  presumption  of  coercion  at 
the  time  of  uttering  did  not  arise,  as  the  husband  was  absent;  and 
thai  the  wife  was  property  convicted  of  the  uttering  and  the  hus- 
band of  procuring.    £ea?  v.  Morne  and  another.  270 

8.  If  several  act  in  ooneert  to  steal  a  man's  goods,  and  he  is  induced 
by  fraud  to  trust  one  of  them  in  the  presence  of  the  others  with  the 
possession  of  such  goods,  and  anotlier  of  them  entices  him  away, 
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thM  the  miin  i^bo  has  hw  goodt  mqr  oior^  ilMm  €4  &H  aie  gailtjr 
dfMoiiy.  Th«  reeeipt  by  ene  to  ft  MoMom  tdLlag  bf  all.  Btx 
T.  Standby  and  othera*  ^^ 

Oi  If  sevaral  agi ee  to  eom«ti  a  b«f nfiatv^  b«t  cm  etmnmitticates  the 
intent  to  an  officer,  that  he  may  take  the  other  two,  and  the  officer 
ife  upon  the  watch  aiecordinglyt  the  person  who  haa  made  that 
eonmranication  ta  the  officer  will  not  be  pofiUqfS  crimims  in  the 
burglary,  ^oogh  he  ie  present  when  it  is  eemmiMed,  and  pretends 
«o  assist  the  other  two;  birt,  in  fact*  expedites  their  appreheneion. 
Nor  will  it  make  any  diffisrence,  thoofh  hie  object  in  detecting  is  to 
obtain  for  himself  (by  profioae  agteement  with  the  effiotr)  part 
of  a  reward  thai  will  be  payable  on  convietion.  Mess  r.  Danneify 
and  another.  310 

10.  H.  and  S.  broke  open  a  warehonse  and  stole  theieent  13  firkins 
ef  blitter,  dec.  which  they  carried  akog  the  street  80  yards;  they 
then  feiched  the  prisoner  who  was  apprised  of  the  robbery,  and 
he  assisted  in  oarryinf  away  the  property;  he  was  indicted  lor 
the  theft  as  a  principal,  and  convieted;  conviction  held  wrong,  that 
he  was>on]y  an  accesbary,  and  not  a  principal.    Jlsar  r.  JGng. 


See  also  Rex  v.  M^Makin  and  another.  133,  nolit. 

II.  Privately  stealing  in  a  shop,  dee.  If  several  ars  acting  together, 
some  in  the  shop  dec,  and  some  out,  and  the  property  is  stolen 
by  the  hands  o£  one  of  those  who  are  in  the  shop,  those  who  are 
'  on  the  ontside  are  e^aUy  guilty  as  principals,  and  equally  de- 
prived of  clergy.  Bot  as  to  clergy,  se^  now  4  G.  4.  c.  63.  Bex  v. 
Oogerfy  and  others*  343 

13.  Ail  pemons  aiding  and  abettinf  the  personating  a  seaman  are  prin- 
cipals; the  offiinoe  is  not  confined  to  thepers<m  only  who  perao- 
nates  the  seamen.    Bex  ▼.  Piotis.  353 

13.  Pel«ons  not  prssentf  nor  snfllcietitly  near  to  give  aieletance,  are 
liot  principals.    Rex  v.  Sltw&ri  and  another.  363 

14.  Going  to  wank  a  plaoe  where  a  felony  is  to  be  eommitted,  in 
order  to  assist  in  carrying  off  the  property,  end  assisting  acoord- 
ingly-,  will  not  make  a  man  a  principal,  if  he  was  such  a  distance 
at  the  time  of  tlie  felonions  taking  as  not  to  be  able  lo  essist  in  it. 
Rex  V.  JTeZ/y.  421 

15.  If  several  combine  to  forge  aii  instrument,  and  eeoh  ezedntes  by 
himself  a  distinct  part  of  the  for|fery,  and  they  ars  not  together 
when  the  instrument  U  odmpletdd,  they  are  nevevthdess  ail  guilty 
as  principals.    Rex  v.  Bingley  and  others.  446 

16.  If  a  man  encourages  another  to  mtirdef  hterself,  and  is  present 
abetting  htm  while  he  does  so;  rach  peison  is  guilty  of  murder  ae 
a  principal.  If  two  encoursge  each  other  to  ntiider  theinaelves 
together;  and  one  does  so,  but  the  other  faHe  in  the  auempt  upon 
himself,  he  is  a  prhicipel  in  the  murder  of  the  other.    But  if  it  be 
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unoertaiiit  whAtiiH  tte  dtfoemed  redly  killed  kimeeir.  or  whether 
he  CMM  to  hie  deeib  ky  aeeideiit  before  ihe  momeni  when  he 
meaot  10  deetroy  binifelf,  ii  wiU  iiot  be  murder  ia  eiftber.  Sex  r. 
Dynon*  523 

PRI0ON  BRBACH. 

1*  Prteon  bieecht  er  reeeve,  ie  e  eoameB  hw  &lonyi  if  the  person 
breaking  prison,  or  reseaadt  im  e  eonvicted  felont  end  il  is  punish* 
able  is  t  commoB  lew  felooy  by  loiipriseBiaeolt  and,  under  19  G. 
8.  c«  74.  s«  4m  by  not  more  than  three  itmee  wh4>piog«  Rtx  v. 
Ha$mU.  498 

2.  1*hrowing  down  loose  bricke  a(  the  top  of  e  prison  w»lU  placed 
there  to  impede  eseape  and  giro  aians  is  prison  breaeh,  though 
they  are  thrown  down  by  accident.  Ibid. 

8.  Indiotments  on  the  16  0.%  e.  81,  for  delirering  iostromeDts  to  a 
prisoner  to  facilitate  his  escape  from  gaoh  hehJ  thai  tiie  delivering 
is  withio  tlm  aety  though  the  prisoner  lias  been  panioned  of  the 
offence  of  which  he  was  convicted,  on  condttkni  of  transportation^ 
and  a  party  nay  be  convicted,  though  there  is  no  evidence  tb9l 
he  knew  of  what  epeeifio  offence  Che  person  he  assieted  Imd  been 
convicted.    Bex  ▼•  Shmw  and  others*  526 

PRISONER  AT  WAR. 

The  offence  of  aiding  a  prisoner  at  war  to  eecape  is  not  complete,  if 
such  prisoner  is  acting  in  concert  with  thoee  under  {whose  charge 
he  is,  merely  to  detect  the  defendant,  and  has  no  intention  to  es- 
cape.   Rtx  r.Mariin*  196 

P&ISONER& 

A  commissioner  of  gaol  delivery  may  at  his  discretion,  dischsrge  or 

continue  on  their  commitmenta  in  gaol,  prisoners  committed  for 

trial,  but  against  whom  the  witnesses  do  not  appear,  being  bound 

over  to  a  sufasequeni  session.  173 

PRIVATELY  STEALING  FROM  THE  SHOP. 

Privately  stealing  in  a  shop,  &c.  If  severd  are  acting  together,  some 
in  the  shop,  Ac.  and  some  out,  and  the  property  is  stolen  by  the 
hands  of  one  of  those  who  are  in  the  shop,  ihose  who  are  on  the 
outside  are  equally  guilty  as  prineipals  and  eqnaily  deprived  of 
clergy.  But  as  to  clergy,  see  now  the  4  G.  4.  c.  |^3»  JR€X  y« 
Oogtrly  and  others.  843 

See  «ex  v.  ACKmxit.  429 

PkOBATC. 

On  indktment  fiirlbiging  a  will,  probate  of  Ifaai  wiH  mwepeaied  is 
not  coackwive  evidence  of  its  validity,  so  as  1o  be  a  bar  to  the  pro- 
secution; Btx  V.  Bmti&rjf  and  aaolher.  842 
Rex  V.  OUfsan.                                                           S43  notii. 

noymicfHY  note. 

See  FoBosRT,  25.  84. 
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PUNISHMENT. 

1.  Upon  an  indictment  for  thn  mifldemetnor  atider  the  22  O.  3.  e. 
58.  the  punishment  should  be  fine,  imprisonment  or  whipping* 
imprisonment  w^d  fine,  or  imprisonment  and  whipping  cannot  be 
inflicted.    Sex  v.  Howell  and  another.  253 

2.  Under  the  39  G.  3.  c.  85.  it  is  not  necessary  to  piis  eentenee  of 
transportation;  any  less  pantshment  to  which  febny  is  liable  majr 
be  inflicted.    Rex  v.  Hudson.  285 

3.  An  act,  from  its  passing,  repeals  a  former  act  which  ousted  elerfj 
from  a  certain  offence^  and  imposes  a  new  pantshment  on  the  same 
ofllence  from  and  after  its  passing*  An  offence  committed  before 
the  passing  of  the  new  act,  but  not'  tried  till  after,  is  not  liable 
to  be  punished  under  either  of  these  statutes.  Mtx  v.  M'Kenzie 
and  another.  429 

4.  A  person  convicted  under  57  O.  3.  c.  00.  of  being  found  armed 
in  the  night  in  a  forest,  chase,  park,  wood,  or  plantation,  may  be 
sentenced  to  hard  labor  by  3  G,  4.  e*  114.,  for  all  these  places  are 
either  open  or  enclosed  grounds.    Rex  ▼.  Pankkurst.  503 

RAPE. 

1.  Upon  an  indietment  for  a  rape,  the  woman  is  not  compellable  to 
answer,  whether  she  has  not  had  connection  with  other  men  or 
with  a  particular  person  named,  nor  is  evidence  of  her  having 
had  suoh  connection  admissible.    Rex  v.  Hodgson.  211 

2.  Having  carnal  knowledge  of  a  married  woman  under  cireumstan- 
ces  which  induce  her  to  suppose  it  is  her  husband.  Held,  by  a 
majority  of  the  judges,  not  to  amount  to  a  rape.    Rox  v.  Jackson. 

487 

8.  If  something  occurs  to  create  an  alarm  to  the  party  while  he  is 

perpetrating  the  oflbiiee,  it  may  be  for  the  jury  to  say  whether  he 

leA  the  body  re  h^edi  beoause  of  the  alarm,  or  whether  he  left  it 

because  his  purpose  was  accomplished.    Rex  v.  Burrows.   519. 

RECEIPT. 

A  memorandum  importing  that  A.  B,  had  paid  a  sum  to  C.  /).,  but 
not  importing  any  acknowledgment  from  C.  />.  of  his  having  re- 
ceived it,  is  not  such  a  receipt  as  the  2  O.  2«  c.  25.  s.  1.  makes  it 
capital  to  forge  or  utter.    Rex  v.  Harvey.  227 

RESCEIVERa 

See  PuNismiBNT,  1. 

1.  On  an  indictment  against  a  receiver  after  eonviotion  of  the  prin« 
ctpal,  it  is  no  objection  to  the  record  of  conviction  of  the  princtpaly 
that  it  appears  therein  that  the  principal  was  asked  if  he  was  (not 
is)  guilty:  that  it  does  not  state  issue  was  jomed,  or  how.  the  juron 
were  returned;  and  that  the  only  award  against  the  principal  is  that 
he  be  in  mercy,  &c.    Rex  v.  Baidwin.  241 

2.  A.  G.  was  convicted  of  stealing  promissory  notes,  and  her  bus* 
band  of  receiving  tliem.    On  case,  the  judges  thought  the  receiv- 
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ing  not  indictable*  and  thai  the  cotnriotioB  waa  wrong.    Sex  ▼. 

Gaze  and  another.  884 

RSXXMtD. 

See  Receivers,  1. 
RELATION* 

1.  Cutiiflg  off  part  of  a  sheep  whilst  it  is  alive  wkh  inlent  to  steal  it, 
will  support  an  iadiotment  for  killing  with  intent  lo  aieal,  if  the 
cutting  off  must  occasion  the  sheep's  death.  Bex  v.  Clay* 

387 

2.  The  prisoner  was  oonvicled  of  mausiaogfatert  in  February,  1819, 
and  had  his  clergy.  In  April  following  he  was  indicted  for  the 
murder  of  another  persoBy  but  again  fotmd  guilty  of  manslaughter; 
the  stroke  in  both  cases  was  in  the  same  day  and  at  the  aame  time. 

.  Held,  that  the  former  allowance  of  eleqfy  protected  him  against 
any  punishment  on  the  second  verdict.    Bex  v.  Jennings.      888 
RELEASE. 

1.  A  release  from  the  holder  of  a  bili  of  exohange  to  ihe  supposed 
.     .  acceptor,  will  make  him  a  competent  witness  to  prove  the  forgery 

in  an  indictment  against  the  drawer,  the  drawer  having  received 

value  of  the  bill  from  such  holder..    Bex  v.  Peaeoek.  272 

.  Bm  v.  Young.  280,  notie. 

2.  On  an  indictment  against  the  payee  of  a  bill  for  nlleiing  a  forged 
acceptance,  the  first  indorsee  is  a  competent  witness,  though  h^ 
has  only  advanced  part  of  the  ameuat  of  the  biU,  and  though  he 
releases  during  the  trial,  the  person  in  whose  name  the  acceptance 
is  forged.  Held  also  thai  his  release  makes  the  supposed  acceptor 
a  competent  witness.    Bex  v.  MotL  438 

RESCUE. 

1.  Rescuing  a  person-  under  a  commitment  for  burglary,  was  not  a 
transportable  offence  before  the  1  &  2  G.  4.  c.  88.,  but  was  pun- 
ishable only  as  a  felony  within  clergy  at  common  law.  Bex  v. 
Stanley  and  others.  432 

2.  Prison  breach,  or  rescue,  is  a  common  law  felony,  if  the  person 
breaking  prison,  or  rescued,  is  a  convicted  felon;  an4  it  is  punish- 
able as  a  common  law  felony  by  imprisonment,  and,  under  19  G. 
8.  c.  74.  s.  4.,  by  not  more  than  three  times  whipping.  Bex  v. 
Haawell.  463 

ROBBERY. 

1.  An  indictment  for  robbery  stated,  that  it  was  in  a  field  near  the 
King^s  fUghwayi  the  robbery  was  proved,  but  net  near  any 
highway,  'fht  judge  held,  that  the  allegation  of  its  being  in  a 
field  near^  the  highway  was  immaterial,  for  the  8  &  4  IF.  dc  M. 
c.  9.  took  away  dergy,  let  the  robbery  be  where  it  might.  Bex 
▼.  Wardle.  9 

8.  An  indictment  charged  that  the  prisoner  robbed  A.  B.  in  the  dwel- 
ling-house of  J.  S.,  the  robbery  was  proved,  and  that  it  was  in 
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the  house,  but  whow  th«l  house  was  did  not  appear.     Oq 
the  judges  held  it  immaterial,  and  coBfkltmi  of  the  prisoner  held 
right.  Bex  y.  Pye.  9,  nUi9. 

Bex  y.  Johtutone.  10^  naiU. 

3.  Obtaining  money  by  threatening  to  charge  a  man  with  an  ttooal^ 
tun4  erime  and  carry  him  before  a  DMgislrate  is  robbery,  if  theie 
is  any  omsiraint  npoa  his  person*    Bex  v»  Cannon  and  another. 

146 

4.  If  the  prisoner  call  a  coach  to  carry  the  party  before  a  magistraae 
and  the  pieseenlor  gels  into  it,  this  is  m  eonsuraint  upon  his  per- 
son. Bnd, 

6*  Fear  of  loss  of  ehaneler  and  serriee  upon  a  charge  of  sodomitieal 
praotioes  is  saffieieot  to  oonstltate  robbery,  though  the  party  has 
so  fear  of  being  taken  into  custody,  or  of  puMshmenu  Bex  t« 
Sgtftotu  875 

6*  Parting  with  property  upon  the  charge  of  an  unnatural,  crime  wBI 
not  make  the  taking  a  robbery;  if  it  is  parted  with,  iloi  iirom  fear 
of  Ions  of  ehacader,  but  for  the  purpose  of  proseeitliog.  Bex  t. 
Attr.  408 

7.  Snatching  an  artiete  froin  a  man  wW  eonslitBle  robbery,  if  It  is  so 
Attached  to  his  person  or  clothes  as  to  afford  tesislaaoe.  Bex  t. 
Mamn*  419 


MlCR1L{»&. 


The  protisions  of  1  Ed*  6.  e.  IfS.  a.  10.,  are  ttot  confined  to  goods 
used  fer  divine  sertice;  they  extend  to  articles  kept  in  the  church 
to  keep  it  in  repair.    Bex  y.  Bourhe.  386 

fiAILORS. 

A  sailor  in  a  sick  hospital,  where  he  had  been  for  thirty  daye^  and 
therefore  not  entitled  to  pay,  nor  liable  for  what  he  then  does  to  a 
court-martial;  held  to  be  a  person  serving  in  His  Majesty's  forces 
by  sea  within  37  tf .  3.  C.  70.,  so  as  to  makft  the  seducing  him  an 
offence  within  that  act    Bex  v,  Tiemey.  76 

SEAMEN. 

See  Personatino. 

SEDUCING  ARTIFICERS 

See  AnriFicERs. 

SEDUCING  SAILORa 
See  Sailoilb. 

SSNTBNCE. 

1.  Qu.  Whether  the  award  of  dissection  and  anatomising  in  pnrso- 
anoe  of  25  O.  3.  c  87.,  is  aa  essential  part  of  the  sentence  to  be 
pn>nounced  bj  the  judfe  upon  a  conviclfBd  miurdereiv  Bex  r. 
Fletcher.  58 

2.  In  murder,  it  Js  not  essantlal  to  award  the  day  of  execution  in  the 
sentence,  the  stalute  in  that  i^peot  being  only  (directory;  and  if  a 
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^  wrong  day  is  awarded,  it  will  not  vitiate  the  sentence,  if  the  mis- 

[      «  take  is  discovered  and  set  right  during  the  assizes.     Sex  ▼• 

I  TFyatt.  230 

^  SERVANT. 

.  See  Indictabib  Opfencbs,  L    Embzzlekent,  9,  3,  7,  8,  10. 

1^  SHEEP  STEALING. 

Catting  off  part  of  a  sheep  whilst  it  is  alive  with  intent  to  steal  it« 
will  support  an  indictment  for  killing  with  intent  to  steal,  if  the 

cutting  off  must  occasion  the  sheep*8  death.    Bex  w.  Clay,      887 
SHIPa 

See  Laroent,  6,  7.    Piracy. 
"^  SHOOTING  AT. 

'  1.  Shooting  at  a  person  within  43  G.  9.  c.  68.    If  the  instrument 


be  fixed  so  near  and  in  such  a  direction  as  to  be  likely  to  kill  or 

do  other  grievous  bodily  harm,  and  with  intent  that  it  should  do 

^  so,  the  case  will  be  wiihin  the  act  though  it  be  loaded  with  pow- 

^  der  and  paper  only.    Bex  v.  JRtehen.  95 

2.  Indictment  on  the  43  G.  3.  r.  51.  The  first  three  counts  alleged, 
in  the  usual  form,  that  I.  S.  did  shoot  at  A.  B.,  and  went  on  to 
state  M.  and  N.  were  present  aiding  and  abetting.  The  second 
and  third  counts  varying  from  the  first  only  in  the  intent;  the  three 
last  counts  varying  in  like  manner  as  to  the  intent,  stated,  that  an 
unknown  person,  &c.  did  shoot  at  A.  B.,  Slc.  and  that  I.  S.  and 

I  M.  and  N.  were  present  aiding  and  abetting  the  said  unknown 

E  person,  the  felony  aforesaid,  in  manner  and  form  aforesaid,  to  do 

and  commit,  and  were  then  and  there  knowing  of  and  privy  to  the 
committing  of  the  tatdf/e/any,  against  the  statute,  Sic.  but  omitteil  to 
I  charge  them  with  being fdoniously  present,  &c.    Held,  that  I.  S. 

I  was  properly  convicted  on  this  indictment,  although  the  jury  ne- 

,  gatived  his  being  the  person  who  fired  the  pistol  at  A.  B.    Bex  v. 

I  Towle  and  others.  814 

3.  Indictment  on  52  G,  3.  e»  143.,  for  shooting  at  a  vessel  of  the 
customs,  and  also  at  an  ofiirer  of  the  same,  on  the  high  seas. 
Held,  that  to  constitute  the  offence  under  this  statute  the  shooting 
most  be  malicious.  If  a  custom-house  vessel  chase  a  smuggler 
and  fire  into  her  without  hoisting  such  a  pendant  and  eiyign  as 
the  56  G,  3.  sL  2.  c.  104.  e.  8.  requires,  returning  the  fire 
will  not  be  malicious.    Bex  v.  Beynolds.  465 

4.  Upon  an  indictment  fur  maliciously  shooting,  if  it  be  questionable 
whether  the  shooting  was  by  accident  or  design,  proof  may  be 
given  tliat  the  prisoner  at  another  time  intentionally  shot  at  the 
same  person.    Bex  v.  Voke*  531 

SMUGGLERS. 

Indtotment  on  52  G.  3.  c.  143»,  for  shooting  at  a  vessel  of  the  Cus- 
I  tonus  and  also  at  an  o£Bcer  of  the  samci  on  the  high  seas.    If  a 

75 
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Gustom-house  offioei  chase  a  amtiggjer  aiul  fire  into  her  without 
hoisting  such  a  pendant  and  ensign  as  the  56  G,  3.  st.  2.  c.  104. 
8.  8.  requires,  returning  the  fire  will  do!  be  oialicioos.  Stx  ?. 
ReynoldB.  4(N[ 

SODOMY. 

The  prisoner  forced  open  a  child's  noooth  and  pat  in  his  pri?aie 
partSy  and  proceeded  to  a  completion  of  his  lust«  Held*  that  thii 
does  not  constitute  the  offence  of  sodomy*     Rex  v.  Jaeobi.    311 

STABBING. 

1.  Prisoner  was  convicted  capitally  at  the  Admiralty  sessioas  for 
maliciously  stabbing  upon  tha  43  O.  3.  c.  5B«  Heldf  that  at  the 
statute  only  mad^  the  offence  capital  if  committed  in  England  or 
Ireland,  it  was  not  so  if  committed  at  sea.  Bnt  see  nour  the  1  G. 
4.  c.  90«  8.  1.    Bex  V.  AmarrQ,  289 

%•  Indictment  on  the  43  G.  8.,  c.  68.,  for  cutting  J.  S.  The  efi- 
dence  was,  that  the  wounds  were  inflicted  by  etabbing  and  not  by 
cutting.  The  judges  held  the  conviction  wrong.  Bex  t.  Jflkh 
mot.  356 

ST4MPS^  FoaoiaT  or. 

The  offence  of  uttering  a  forged  stamp  will  be  complete  althoogh  it 

the  time  of  uttering,  certain  parts  of  the  stamp  are  concealed,  Iwt 

all  the  parts  that  are  visible  are  like  a  genuine  stamp,  though  the 

part  concealed  is  anlike  a  genuine  stamp.  Bex  v.  CoiHcoti.  2\2, 229 

STJSALING  FROM  THE  PEFJSON. 

See  IjAbcbny,  20. 

An  indictment  on  the  48  G,  &  c.  139<.  need  not  negative  the  foroeor 
fear  necessary  to  constitute  robbery;  and  if  it  does  not,  though  it 
may  appear  that  there  was  such  force  or  fear,  the  panishment 
imposed  by  48  G,  3,  may  be  inflicted.  Bex  v.  Pefftce.  174 
jReop  V.  Bobina&n  and  another.  321 

STOPLUSAGE. 

'  1.  An  indictment  for  a  rape  stated  to  have  been  committed  on  the 
9th  of  March,  1  G.  4.,  concluded  **  against  the  peace  of  our  said 
UUe  lord  the  king."  Held,  that  the  word  *<  laU^*  might  be  rejected 
as  surplusage.    Bex  v.ScaiL  415 

2p  Indictment,  tried  summer  assizes  1  6.4.,  stated,  that  the  pnsoner, 
20th  of  Jti/y,  in  the  fourth  year  of  the  reign  of  King  George 
the  Fotirthf  stole  a  mare,  against  the  peace  of  our  lord  the  nov 
king.  The  judges  held,  the  words  **  fourth  year  of  tM^  might 
be  rejected  as  surplusage,  and  that  the  prisoner  was  pmperif  cod- 
Ticted  on  this  indictment.    Bex  v.  GiU^  ^^ 

Bex  V.  Goddard.  ^^  ^ 

SURROGATE. 

A  false  oath  before  a  surrogate  tp  procure  a  marriege  liceooe^  will  not 
support  a  prosecntion  fpr  perjury.    Bex  v*  FMer*  ^ 
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THINGS,  DiwRirTKMf  op. 

See  Indictment,  16/17, 23,  29,  30,  84,  40,  41,  44. 

YlIRC:AT£Nm6  LETTERS. 

1.  Dropping  a  letter  in  a  man^a  way  in  order  that  he  may  pick  it  np 
IS  a  sending  it  him.    Rex  v.  Wagstaff.  308 

2.  The  aending  will  be  within  the  27  G,  2,  c.  15.,  though  the  party 
aaw  the  prisoner  drop  the  letter,  if  the  prisoner  did  not  think  the 
party  knew  him,  and  intended  he  should  not.  |  Ibid* 

3.  Though  the  contents  may  lead  the  party  to  suspect  who  wrottf 
the  letter,  this  will  be  no  answer  to  the  charge,  unless  they  show 
that  the  prisoner  did  not  mean  to  conceal  himself.  Ibid* 

4.  To  bring  the  offence  within  the  27  G.  2.  c.  15.  the  letter  must 
be  sent  to  the  person  threatened,  and  it  must  be  so  stated  in  the 
indictment.  But  it  seems  that  sending  the  letter  lo  A.  in  order 
that  he  may  deliver  it  to  J9.,  is  a  sending  to  B.  if  the  letter  be 
delivered  by  A.  to  B.    Bex  ▼.  Paddle.  484 

TRANSPORTATION,  Rituinino  from. 

1.  An  indictment  on  56  G.  3.  c.  27.  9.  8.  set  forth  the  effect  and 
substance  of  the  former  conviction;  so  likewise  should  the  certifi* 
caie,  of  the  former  conviction.  The  indictment  or  the  certificate, 
under  this  section  of  the  statute,  stating  the  former  conviction  to 
have  been  for  felony  only,  is  insufficient.    Bex  v.  Watson.     468 

2.  An  indictment  for  being  at  large  after  sentence  of  transportation  for 
seven  yeairs,  stated  that  the  prisoner  was  convicted  of  grand  larceny 
within  the  benefit  of  clergy:  the  certiificate  was  in  the  same  form; 
and  on  case,  the  judges  held  both  insufficient.    Bex  v.  Suteliffs. 

460,  notis. 

3.  Indictment  for  being  at  large  after  an  order  for  transportation. 
Variance  in  the  statement  of  the  condition  upon  which  the  royal 
mercy  had  been  extended;  ttie  condition  not  being  general,  as  sta- 
ted, but  specific;  that  the  prisoner  should  be  transported  to  places 
specified.    Bex  v.  FUzpairick.  512 

TREASON. 

See  Coin,  7,  8. 

TREES. 

1.  Cutting  dawn  a  tree  is  sufficient  to  bring  the  case  within  the  9 
(?.  1.  e.  22.,  though  the  tree  is  not  thereby  totally  destroyed* 
Bex  ▼.  Taylor.  373 

2.  Dwarf  apple  and  pear  trees  bearing  fruit  are  trees  within  the  0  6. 
I.  e.  22.  Ibid* 

YEIAL. 

See  Commr. 

The  26th  Hen*  8.  e.  6.  s.  6.,  which  makes  felonies  in  fFaks  triable 
in  the  next  adjoining  Engliih  county,  extends  to  felonies  created 
since  the  26  Hen.  8.    Bex  v.  Wk/ndham*  107 
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VALUE* 

1.  Siealing  re-issoable  notes  after  they  have  been  paid,  and  belbfe 
they  have  been  re-iMued,  does  not  subject  the  party  to  an  indiciF- 
ment  on  the  3  G.  2.  c.  25.  for  stealing  notes;  but  he  may  be  in- 
dicted for  stealing  the  paper  with  valuable  stamps  upon  iL  Rtx  v. 
Clark,  181 

2.  Wliere  value  is  essential  to  constitute  an  offence,  and  the  valoe  is 
ascribed  to  many  articles  collectively,  the  ofl^nce  must  be  made  oat 
as  to  every  one  of  those  articles,  for  the  grand  jury  has  only  ascribed 
that  value  to  all  those  articles  coUtctivtly.    Rtx  v.  Forsyth*    27  4 

3.  An  indictment  for  stealing  a  sheep  or  any  other  cattle  must  men- 
tion or  ascribe  to  it  some  value;  for  unless  the  value  exceed  twelve- 
pence,  it  will  not  be  a  capital  offence.    Rex  v.  PttL  407 

VARIANCE. 

See  SuRPLUSAOB. 

1.  Indictment  for  committing  an  nnnatnral  ofience  on  one  Joha 
Whyneard.  Conviction  held  right,  although  it  was  proved  the 
name  was  Winyard,  and  pronounced  VVimiyard.    Rex  v«  FoHer, 

412 

1.  If,  in  the  indictment,  the  oath  is  stated  to  have  been  at  the  as- 
sizes, before  justices  assigned  to  take  the  t<dd  a$iize$,  befove  ^. 
J9.,  one  of  the  said  Justices,  the  said  Justices  tlien  and  there  hav- 
ing power,  ^„  it  will  be  a  fatal  variance  if  the  oath  was  adminis- 
tered when  the  judge  was  sitting  under  the  oommission  of  Oyer 
and  Terminer  and  Gaol  delivery.    Rex  v.  lAneoln.  421 

3.  Indictment  for  being  at  large  after  an  order  for  transportation. 
Variance  in  the  statement  of  the  condition  upon  which  the  loyal 
mercy  had  been  extended;  the  condition  not  being  general,  as 
stated,  but  specific;  that  the  prisoner  should  be  transported  to 
places  specified.    Rex  v.  FUzpatrick.  -  61% 

4,  Upon  an  indictment  for  a  second  offence  against  42  G.  3.  c  107., 
by  killing  deer,  objections  were  taken  to  the  conviction  for  the 
first  offence,  viz.  that  it  was  not  in  the  proper  county,  and  that  it 
was  not  correctly  stated  in  the  indictment  for  the  second  offence; 
and  the  conviction  for  the  second  offence  held  wrong.  Rex  t. 
^llen.  613 

VENUE. 

1.  A  denial  by  a  servant  when  in  the  county  of  Stafford,  of  his  hav- 
ing received  money  in  the  county  of  Salop,  holden  to  be  evidence 
to  show  that  the  receipt  in  the  county  of  Salop  was  with  intent  to 
embezzle  within  the  30  G.  3.  e.  85.;  and  therefore  that  the  trial 
was  properly  had  in  the  county  of  Salop.    Rex  v.  Hobson.       M 

2.  Held,  that  if  a  servant  receive  money  for  his  master  in  the  county 
of  •^.,  and  being  called  upon  to  account  for  it  in  tiie  county  of  ^., 
there  deny  the  receipt  of  It,  he  may  be  indicted  for  the  embezzle- 
ment in  the  latter  county.    Rex  v.  Taylor.  63 

3.  An  indictment  for  forgery  stated  the  offence  to  have  been  com- 
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milted  in  the  county  of  Nottingham;  it  was  proved  to  have  been 
committed  in  the  county  of  the  town.  Held,  that,  although  under 
the  38  G.  8.  c  52.  it  was  triable  in  the  county  at  large  the  offence 
should  have  been  laid  in  the  county  of  the  town.  Rex  v.  MtUor 
and  another,  144 

4.  An  indictment  in  the  next  adjoining  county,  for  an  offence  within 
an  inferior  county,  need  not  aver  that  the  former  is  the  next  ad- 
joining county*  When  the  record  is  regularly  drawn  up  that  may 
be  stated  in  the  caption;  but  the  indictment  must  state  the  offence 

to  have  been  committed  in  the  inferior  county.    Bexv.  Goff.  179 
IJTTERING. 

1.  Indictment  on  the  16  G,  2.  c.  28.  s.  3.,  charged  that  the  defend- 
ant uttered  a  counterfeited  half  crown  to  /.  F,%  and  that  at  the  time 
he  so  uttered  it,  he  had  about  him  another  counterfeit  half  crown, 
but  it  did  not  conclude  with  averring  that  he  was  a  common  utierer 
o( false  money.  The  Judges  held,  that  such  averment  was  nnne* 
cessary,  and  that  the  indictment  was  sufficient  to  warrant  the 
greater  punishment  of  the  3d  section  of  the  Jitatute.  Hex  v.  Smith,  5 

2.  An  indictment  on  the  15  G.  2.  c.  28.,  for  uttering  a(Ver  a  convic- 
.  tion  for  a  double  offence,  need  not  aver  that  defendant  was  ad- 
judged to  be  a  common  utleren  it  is  sufficient  if  it  states  that  he 
was  tried  and  convicted  of  uttering  to  Jl.t  and  of  uttering  on  the 
same  day  to  B,^  and  adjudged  to  be  imprisoned  a  year.  Sex  v. 
Booth.  7 
Bex  v.  Mchael.                                                                     29 

3.  Persons  privy  to  the  uttering  of  a  forged  note  by  previous  concert 
with  the  utterer,  but  who  were  not  present  at  the  time  of  uttering, 
or  so  near  as  to  be  able  to  afford  any  aid  or  assistance,  held  not 
principals,  but  accessaries  before  the  fact*  Bex  v.  Soaree  and 
others.  25 

4.  If  a  person  knowingly  deliver  a  forged  bank-note  to  another  who 
knowingly  utters  it  accordingly,  the  prisoner  who  delivered  such 
note  to  be  pot  off,  may  be  convicted  of  having  disposed  and  put 
away  the  same  on  the  statute  15  G.  2.  c.  13.  s.  11.  Bex  v.  Pal' 
mer  and  another.  72 

5.  Forging  a  bill  payable  to  the  prisoner's  own  order,  and  uttering 
it  without  endorsement  as  a  security  for  a  debt,  is  a  complete 
offence.    Bex  v.  Birkett,  86 

6.  Held,  not  to  be  sufficient  to  make  a  person  a  principal  in  uttering 
a  forged  note,  that  he  came  with  the  utterer  to  the  town  where  it 
was  uttered,  went  out  with  liim  from  the  inn  at  which  they  had 
put  up  a  little  before  he  uttered  it,  joined  him  again  in  the  street  a 
short  time  after  the  uttering,  and  at  some  little  distance  from  the 
place  of  uttering,  and  ran  away  when  the  utterer  was  apprehended. 
Bex  V.  DaviM  and  another.  113 

7.  Evidence  of  uttering  a  bill  of  exchange  knowing  it  te  be  forged, 
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and  other  forged  bills  upon  the  tame  honse  which  were  foond  npoB 
tlie  prisoner  at  the  time  of  his  appreltensioD*  held,  to  be  admissible 
as  evidence  of  guilty  knowledge.    Bex  r.  Hough*  120 

8.  The  fact  of  uttering  a  counterfeit  not  as  a  genuine  note,  held,  to 
be  tantamount  to  a  representation  that  it  was  so.  ^tx  t.  Fircdlu 

127 
0.  Upon  an  indictment  for  dtlering  a  forged  nois.    The  judges  were 
of  opinion  that  evidence  was  admissible  of  the  prisoner  having,  at 
a  prior  time,  uttered  another  forged  note  of  the  same  maoufactme* 
and  also  that  other  notes  of  the  same  fabrication  had  been  found  oa 
\  the  files  of  the  bank  with  the  prisoner's  hand-writing  on  the  back 

of  them,  in  order  to  show  the  prisoner's  knowledge  of  the  noie 
mentioned  in  the  indictment  being  a  forgery.    Rex  t.  Ba!L     132 

10.  The  prisoners.  Job  Else  and  Sarah  Else,  were  indicted  for  utter- 
ing  a  bad  shilling  to  M.  B.  and  having  another  bad  ahilling  ia 
their  possession  at  the  time.  The  uttering  was  by  the  wooiaa 
alone,  in  the  absence  of  the  man.  Held,  that  the  man  was  not 
liable  to  be  convicted  with  the  actual  uttering,  altliough  proved  lo 
be  the  associate  of  the  woman  on  the  day  of  the  uttering,  and  to 
have  had  other  bad  money  for  the  purpose  of  uttering.  Held,  that 
the  woman  could  not  be  convicted  of  tiie  second  offence  of  having 
other  bad  money  in  her  possession  at  the  time,  on  the  evidenee  of 
her  associating  with  a  man  not  present  at  the  uttering,  but  haviiig 
large  quantities  of  bad  money  about  him  for  the  purpose  of  utter- 
ing.   Rex  V.  Eht  and  another.  143 

11.  Uttering  a  forged  bill  importing  to  be  payable  to  the  drawer's  or- 
der with  intent  to  de(Vaud,  is  a  complete  offence,  though  there  be 
no  endorsement  upon  it  importing  to  be  the  drawer's.  Etx  r» 
mcks.  149 

12.  The  offence  of  disposing  and  putting  away  forged  bank-notes 
is  complete,  though  the  person  to  whom  they  were  diapoeed  of 
was  an  agent  for  the  bank  to  detect  utterers,  and  applied  to  the 
prisoners,  to  purchase  forged  notes,  and  had  them  delivered  to 
him  as  forged  notes  for  the  purpose  of  disposing  of  them*  Be^  v. 
HoUen  and  others.  154 

IS.  Uttering  a  forged  stock  receipt  to  a  person  who  employed  the 
prisoner  to  buy  stock  to  that  amount  and  advanced  the  money,  is 
sufficient  evidence  of  an  intent  to  defraud  that  person;  aud  the 
oath  of  the  person  to  whom  the  receipt  was  uttered,  that  he  be- 
lieves tlie  prisoner  had  no  such  intent,  will  not  repel  the  presump- 
tion of  an  intent  to  defraud.    Bex  v.  Sheppard.  160 

II.  Having  counterfeit  silver  in  possession,  with  intent  to  utter  it  as 
good,  is  no  offence;  for  there  is  no  criminal  act  done.  Bex  v. 
Heath.  184 

Bex  V,  Stewart.  288 
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15.  Showing  a  man  an  instninient  the  uttering  of  which  would  be 
criminal,  though  with  an  intent  of  raising  a  fiaJse  idea  in  him  of 
the  party's  substancet  is  iiot  an  uttering  or  publishing  within  13 
G.  3.  €•  79.  Nor  will  the  leaving  it  af|erw$rda  sealed  up,  with 
the  person  to  whom  it  was  shown,  under  cover,  that  he  may  lak9 
charge  of  it,  as  being  too  valuable  to  be  carried  about,  be  an  utter- 
ing or  publishing.    Hex  tr.  Shukard,  200 

16.  Delivering  a  box,  containing  amopg  other  things,  forged  stamps 
to  the  party's  own  servant,  to  be  forwarded  by  a  carrier  to  a  cus« 
tomer  in  the  country,  is  an  uttering.    JRex  v.  QolUeotU  212 

17.  The  offence  of  uttering  a  forged  stamp  will  be  complete,  although 
at  the  time  of  uttering,  certain  parts  of  the  stamp  are  concealed, 
but  all  the  parts  that  are  visible  are  like  a  genuine  stamp,  though 
the  part  concealed  is  unlike  -a  genuine  stamp.  Ibid*  and  Rex  v. 
CalHcoU.  229 

18.  If  several  plan  the  uttering  of  a  forged  order  for  payment  of  money, 
and  it  is  uttered  accordingly  by  one  in  the  absence  of  the  others 
the  actual  utterer  is  alone  the  principal.    J?<a?  v.  Bfldcock  and 
others.  249 

19.  A  wife,  by  her  husband's  order  and  procuration,  but  in  his  ab- 
sence, knowingly  uttered  a  (brged  order  and  certificate  for  the  pay- 
ment of  prize  money;  held  that  the  presumption  of  coercion  at  the 
time  of  uttering  did  not  arise  as  the  husband  was  absent,  and  that 
the  wife  was  properly  convicted  of  the  uttering,  and  the  husband 
of  procuring.    Rex  v.  Morris  and  another.  270 

29.  Procuring  base  coin  with  intent  to  utter  it  as  good,  is  a  misde- 
meanor.   Rex  V.  Hitter  and  another.  308 

21.  Forging  or  uttering  a  note  which,  for  want  of  a  signature,  is  in- 
complete, is  not  within  the  statute  which  makes  forging  notes 
capital.    Rex  v*  Paiemmu  455 

WiUBS. 

The  26  Hen.  8.  c.  6.  a.  6.  which  makes  felonies  in  Wales  triable  in 
the  next  adjoining  English  eounty,  extends  to  felonies  created 
since  the  20  Hmu  8.    Rex  v.  Wyndham.  197 

.WARRANT. 

Killing  an  officer  wiU  be  mnrder,  though  he  has  no  warrant,  and  was 
not  present  when  the  felony  was  committed,  but  takes  the  party 
upon  a  charge  only;  and  though  that  charge  does  not  in  terme  spe- 
cify all  the  particulars  necessary  to  constitute  the  felony.  Rex  v. 
Ibrd.  329 

WEAPON. 

See  Offsksivs  Wbapon. 

WiFEi 

See  Husband  and  Wifb. 
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1.  Upon  an  indictment  for  tha  mMetneanor  tinder  the  22  6.  3.  c 
08*  the  p«ni8hment  should  be  fine,  imprieobnaent  or  whipping, 
imprisonment  anil  fine,  or  imprisonment  and  whipping  cannot  be 
inflicted.    Sex  ▼.  Howell  and  another.  353 

2.  Under  the  39  G.  3.  c.  86.  it  is  not  necessary  to  piss  sentence  of 
transportation;  any  less  punishment  to  which  felony  is  liable  may 
be  tnflieted.    Rex  v.  Hudeon.  285 

8.  An  act,  from  its  pssmng,  repeals  a  former  act  whieh  onsted  clergy 
from  a  certain  offenee,  and  imposes  a  new  panishment  on  the  same 
oflfence  from  and  afier  its  passing.  An  offence  committed  before 
the  passing  of  the  new  act,  but  not  tried  till  after,  is  not  liaUe 
to  be  punished  under  either  of  these  statutes.  Rex  t.  APKenzU 
and  another.  439 

4.  A  person  convicted  under  57  (7.  3.  e.  90.  of  being  foond  armed 

in  the  night  in  a  forest,  chase,  park,  wood,  or  plantation,  may  be 

sentenced  to  hard  labor  by  8  G.  4.  c.  114.,  for  all  these  places  are 

either  open  or  enclosed  grounds.    Rex  ▼.  PankkurH.  503 

RAPE. 

1.  Upon  an  indictment  for  a  rape,  die  wilman  is  not  compellable  to 
answer,  whether  she  has  not  had  connection  with  other  men  or 
with  a  particular  person  named,  nor  is  evidence  of  her  having 
bad  such  connection  admissible.    Rex  v.  Hodgson.  211 

2.  Having  carnal  knowledge  of  a  married  woman  under  circumstan- 
ces whieh  induce  her  to  suppose  it  is  her  husband.  Held,  by  a 
majority  of  the  judges,  not  to  amoont  to  a  rape.    Rex  v.  Jackeon. 

487 

8.  If  something  occurs  to  create  an  alarm  to  the  party  while  he  is 

perpetrating  the  offence,  it  may  be  for  the  jury  to  say  whether  he 

leA  the  body  re  mfeeid  because  of  the  alarm,  or  whether  he  left  it 

because  his  purpose  was  accomplished*    Rex  v.  Burrows.  519. 

RECEIPT. 

A  memomndum  importing  that  A*  B.  had  paid  a  sum  to  C  2).,  but 

not  importing  any  acknowledgment  from  C,  />.  of  his  having  re* 

ceired  it,  is  not  such  a  receipt  as  the  2  O.  2.  c  25.  «.  1.  makes  it 

capital  to  forge  or  utter.    Rex  v.  Harvey*  237 

RBDEIVERa 

See  PuNismiBNT,  1. 

1.  On  an  indictment  against  a  receiver  after  conviction  of  the  prin« 
cipal,  it  is  no  objection  to  the  record  of  conviction  of  the  principaiy 
that  it  appears  therein  that  the  principal  was  asked  if  he  was  (not 
is)  guilty:  that  it  does  not  state  tssne  was  joined,  or  how  the  jurors 
were  returned;  and  that  the  only  award  against  the  principal  is  that 
he  be  in  mercy,  &c.    Rex  v.  Baidunn.  241 

2.  ttf.  €r.  was  convicted  of  stealing  promissory  notes,  and  her  hus- 
band of  receiving  them.    On  case,  the  judges  thought  the  receiv- 
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ing  not  indictable,  and  thai  the  ootoviotion  waa  wroDg.    Rtx  v. 
Gaze  and  another*  884 

RfiOQRJ>. 

See  Receivbrs,  1. 
RELATION.      . 

1.  Catting  off  part  of  a  aheep  whilat  it  ia  alire  wiih  intent  to  steal  it, 
will  aupport  an  iodiotment  lor  killing  with  intent  lo  ateal,  if  the 
eutting  off  most  occasion  the  sheep's  death.  Rtx  v.  Clay. 

387 

2.  The  prisoDtr  waa  oonyicted  of  maBsiangfater,  in  Febmary,  1819, 
and  had  his  clergy.  In  April  following  he  was  indicted  for  the 
murder  of  another  person,  hot  again  fotind  guilty  of  manslaughter; 
the  stroke  in  both  cases  waa  in  the  same  day  and  at  the  aame  time. 

.  Held,  that  the  former  allowance  of  clergy  protected  him  against 
any  punishment  on  the  second  verdict.    Rtx  ▼•  Jmnmgs.      888 
RELEASE. 

J.  ▲  release  from  the  holder  of  a  bill  of  exchange  to  the  snpposed 

■      acceptor,  will  make  him  a  competent  witaeaa  to  pro?e  the  forgery 

in  an  indictment  against  the  drawer,  the  drawer  having  received 

value  of  the  bill  from  aueh.  holder.    Bex  v.  Peaeoek.  272 

.  Bix  V.  Voung.  880,  no/tr, 

2.  On  an  indictment  against  the  payee  of  a  bill  for  utteilng  a  forged 

acceptance,  the  first  indorsee  is  a  competent  witness,  though  h^ 

has  only  advanced  part  of  the  amount  of  the  bill,  and  though  he 

releasee  during  the  trial,  the  person  in  whose  name  the  acceptance 

is  forged.    Held  also  that  his  release  makes  the  supposed  acceptor 

a  competent  witness.    Rex  v.  MotL  438 

RESCUE. 

1.  Rescuing  a  person-  under  a  commitment  for  burglary,  was  not  a 
transportable  offence  before  the  1  &  2  G.  4.  e.  88.,  but  was  pun- 
ishable only  as  a  felony  within  clergy  at  common  law.  Rex  v. 
Stanley  and  others.  482 

2.  Prison  breach,  or  rescue,  is  a  common  law  felony,  if  the  person 
breaking  prison,  or  rescued,  is  a  convicted  felon;  an<](  it  is  punish- 
able as  a  common  law  felony  by  imprisonment,  and,  under  10  G. 
8.  c.  74.  a.  4.,  by  not  more  than  three  times  whipping.  Rex  v. 
Haewell.  453 

ROBBERY. 

1.  An  indictment  for  robbery  stated,  that  it  was  in  a  field  near  the 
Kmffs  highway;  the  robbery  was  proved,  but  not  near  any 
highway.  The  judge  held,  that  the  allegation  of  its  being  in  a 
field  near^  the  highway  was  immaterial,  for  the  8  dc  4  fF.  &  M. 
€•  0.  took  away  dergy»  let  the  robbery  be  where  it  might.  Rex 
T.  Wardle.  0 

8.  An  indictment  charged  that  the  prisoner  robbed  A.  B.  in  the  dwel- 
ling-house of  J.  S.,  the  robbery  was  proved,  and  that  it  was  in 
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VALUE. 

1.  Stealing  re-issuable  notes  afier  they  have  been  paid,  and  before 
they  have  been  re-issued,  does  not  subject  the  party  to  an  indiclr 
ment  on  the  3  G.  2.  c.  25.  for  stealing  notes;  but  he  may  be  in- 
dicted for  stealing  the  paper  with  valuable  stamps  upon  it.  Rtx  r. 
aark,  181 

2.  Wliere  value  Is  essential  to  constitute  an  offence,  and  the  value  is 
ascribed  to  many  articles  collectively,  the  oflfence  must  be  made  oat 
as  to  every  one  of  those  articles,  for  the  grand  jury  has  only  ascribed 
that  value  to  all  those  articles  colieciively.    Bexr^  Forsyth,    274 

3.  An  indictment  for  stealing  a  sheep  or  any  other  cattle  must  men- 
tion or  ascribe  to  it  some  value;  for  unless  the  value  exceed  twelve- 
pence,  it  will  not  be  a  capital  offence.    Bex  v.  Feel*  407 

VARIANCE. 

See  SuRPLusAOB. 

1.  Indictment  for  committing  an  unnatural  offence  on  one  John 
Whyneard.  Conviction  held  right,  ahhough  it  was  proved  the 
name  was  Winyard,  and  pronounced  VVinnyard.    Sex  v.  FaHcr* 

412 

1.  If,  in  the  indictment,  the  oath  is  stated  to  have  been  at  the  as- 
sizes, before  justices  aisigned  to  take  the  taid  aseizes,  before  Jl. 
J9.,  one  of  the  said  Justices,  the  said  Justices  tlien  and  there  hav- 
ing power,  ^.,  it  will  be  a  fatal  variance  if  the  oath  was  adminis- 
tered when  the  judge  was  sitting  under  the  commission  of  Oyer 
and  Terminer  mid  Gaol  delivery.    Sex  v,  Lincoln.  421 

3.  Indictment  for  being  at  large  after  an  order  for  transportation. 
Variance  in  the  statement  of  the  condition  upon  which  the  royal 
mercy  had  been  extended;  the  condition  not  being  general,  as 
stated,  but  specific;  that  the  prisoner  should  be  transported  to 
places  specified.    Sex  v.  FUzpairick.  •  512 

4.  Upon  an  indictment  for  a  second  offence  against  42  Gf.  3.  c.  107., 
by  killing  deer,  objections  were  taken  to  the  conriclion  for  the 
first  offence,  viz.  that  it  was  not  in  the  proper  county,  and  that  it 
was  not  correcdy  stated  in  the  indictment  for  the  second  offence; 
and  the  conviction  for  the  second  offence  held  wrong.  Rex  t. 
Allen.  613 

VENUE. 

!•  A  denial  by  a  servant  when  in  the  county  of  Stafford,  of  his  hav- 
ing received  money  in  the  county  of  Salop,  holden  to  be  evidence 
to  show  that  the  receipt  in  the  county  of  Salop  was  with  intent  to 
embezzle  within  the  30  G.  3.  c.  85,;  and  therefore  that  the  trial 
was  properly  had  in  the  county  of  Salop.    Rex  v.  Hoheon.       56 

2.  Held,  that  if  a  servant  receive  money  for  his  master  in  the  county 
of  j^.,  and  being  called  upon  to  account  for  it  in  tiie  county  of  B.^ 
there  deny  the  receipt  of  it,  he  may  be  indicted  for  the  embezzle- 
ment in  the  latter  county.    Bex  v.  Taylor.  63 

3.  An  indictment  for  forgery  stated  the  offence  to  have  been  com- 
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milted  in  the  eounty  of  Nottingham;  it  was  proi^d  to  have  heen 
committed  in  the  county  of  the  town.  Held,  that,  although  under 
the  38  G.  3.  c.  52.  it  was  triable  in  the  county  at  large  the  offence 
should  have  been  laid  in  the  county  of  the  town.  Bex  v.  Mellor 
and  another.  144 

4.  An  indictment  in  the  next  adjoining  county,  for  an  offence  within 
an  inferior  county,  need  not  aver  that  the  former  is  the  next  ad- 
joining county.  When  the  record  is  regularly  drawn  up  that  may 
be  stated  in  the  caption;  but  the  indictment  must  state  the  offence 

to  have  been  committed  in  the  inferior  county.    Rexi.  Goff,  179 
triTERING. 

1.  Indictment  on  the  15  G.  2.  c.  28.  s.  3.,  charged  that  the  defend- 
ant uttered  a  counterfeited  half  crown  to  /.  /I,  and  that  at  the  time 
he  so  uttered  it,  he  had  about  him  another  counterfeit  half  crown, 
but  it  did  not  conclude  with  averring  that  he  was  a  common  lUterer 
offahe  money.  The  Judges  held,  that  such  averment  was  unne- 
cessary, and  that  the  indictment  was  sufficient  to  warrant  the 
greater  punishment  of  the  3d  section  of  the  statute.  Hex  v.  Smiih,  5 

2.  An  indictment  on  the  15  G.  2.  r.  28.,  for  uttering  a(Ver  a  convic- 
tion for  a  dolible  offence,  need  not  aver  that  defendant  was  ad- 
judged to  be  a  common  utteren  it  is  sufficient  if  it  states  that  he 
was  tried  and  convicted  of  uttering  to  Jl,,  and  of  uttering  on  the 
same  day  to  ^.,  and  adjudged  to  be  imprisoned  a  year.  Sex  v. 
Booth.  7 
Sex  V.  Michael.                                                                     20 

3.  Persons  privy  to  the  uttering  of  a  forged  note  by  previous  concert 
with  the  utterer,  but  who  were  not  present  at  the  time  of  uttering, 
or  so  near  as  to  be  able  to  afford  any  aid  or  assistance,  held  not 
principals,  but  accessaries  l)efore  the  fact*  Sex  y.  Soaren  and 
others.  25 

4.  If  a  person  knowingly  deliver  a  forged  bank-note  to  another  who 
knowingly  utters  it  accordingly,  the  prisoner  who  delivered  such 
note  to  be  put  off,  may  be  convicted  of  having  disposed  and  put 
away  the  same  on  the  statute  15  G*,  2.  c.  13.  «.  11.  Sex  v.  Pal- 
mer  and  another.  72 

6.  Forging  a  bill  payable  to  the  prisoner's  own  order,  and  uttering 
it  without  endorsement  as  a  security  for  a  debt,  is  a  complete 
offence.    Sex  v.  Birkett.  86 

6.  Held,  not  to  be  sufficient  to  make  a  person  a  principal  in  uttering 
a  forged  note,  that  he  came  with  the  utterer  to  the  town  where  it 
was  uttered,  went  out  with  him  from  the  inn  at  which  they  had 
put  up  a  little  before  he  uttered  it,  joined  him  again  in  the  street  a 
short  time  after  the  uttering,  and  at  some  little  distance  from  the 
place  of  uttering,  and  ran  away  when  the  utterer  wa«  apprehended. 
Sex  V.  Bavis  and  another.  113 

7.  Evidence  of  uttering  a  bill  of  exchange  knowing  it  te  be  forged, 
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aind  other  forged  bills  upon  ihe  same' house  which  were  found  upoa 
the  prisoner  at  the  time  of  his  apprehension,  held,  to  be  admiscible 
as  evidence  of  guilty  knowledge.    Bex  y.  Hough.  IM 

8«  The  fact  of  uttering  a  counterfeit  not  as  a  genuine  note,  held,  fo 
be  tantamount  to  a  representation  that  it  was  so.  ^ex  y.  FreHhm 

127 
0.  Upon  an  indictment  for  nttering  a  forged  note.    The  judges  were 
of  opinion  that  evidence  was  admissible  of  the  prisoner  having,  at 
a  prior  time,  uttered  another  forged  note  of  the  same  manufactore, 
and  also  that  other  notes  of  the  same  fabrication  had  been  found  oa 
\  the  files  of  the  bank  with  the  prisoner's  hand-writing  on  the  back 

of  them,  in  order  to  show  the  prisoner's  knowledge  of  the  noie 
mentioned  in  the  indictment  being  a  forgery.    Btx  v.  BaU»    \9t 

10.  The  prisoners,  Job  Else  and  Sarah  Else,  were  indicted  for  utter- 
ing a  bad  shilling  to  M.  B.  and  having  another  bad  shilling  in 
their  possession  at  the  time.  The  uttering  was  by  the  woman 
alone,  in  the  absence  of  the  man.  Held,  that  the  man  was  not 
liable  to  be  convicted  with  the  actual  uttering,  although  proved  to 
be  the  associate  of  the  woman  on  the  day  of  the  uttering,  and  to 
have  had  other  bad  money  for  the  purpose  of  uttering.  HelJ,  that 
the  woman  could  not  be  convicted  of  the  second  offence  of  having 
other  bad  money  in  her  possession  at  the  time,  on  the  evidence  of 
her  associating  with  a  man  not  present  at  the  uttering,  but  having 
large  quantities  of  bad  money  about  him  for  the  purpose  of  ntler> 
ing.    Rtx  V.  EUt  and  another.  142 

11.  Uttering  a  forged  bill  importing  to  be  payable  to  the  drawer's  or- 
der with  intent  to  defraud,  is  a  complete  offence,  though  there  be 
no  endorseinent  upon  it  importing  to  be  the  drawer's.  Btx  v. 
mckf.  149 

12.  The  offence  of  disposing  and  putting  away  forged  bank-notes 
is  complete,  though  the  person  to  whom  they  were  disposed  of 
was  an  agent  for  the  bank  to  detect  utterers,  and  applied  to  the 
prisoners,  to  purchase  forged  notes,  and  had  them  delivered  to 
him  as  forged  notes  for  the  purpose  of  disposing  of  them.  Rap  v. 
Hohlen  and  others.  154 

1$.  Uttering  a  forged  stock  receipt  to  a  person  who  employed  the 
prisoner  to  boy  stock  to  that  amount  and  advanced  the  money,  is 
sufficient  evidence  of  an  intent  to  defraud  tliat  person;  and  the 
oath  of  the  person  to  whom  the  receipt  was  uttered,  that  he  be- 
lieves the  prisoner  had  no  such  intent,  will  not  repel  the  presump- 
tion of  an  intent  to  defraud.    Rex  v.  Sheppard.  160 

II.  Having  counterfeit  silver  in  possession,  with  intent  to  utter  it  as 
good,  is  no  offence;  for  there  is  no  criminal  act  done.  Rex  v. 
Heath.  184 

Rex  V.  Stewart.  288 
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15.  Showing  a  man  an  instrument  the  utteriog  of  whiirh  would  be 
criminal,  though  with  an  intent  of  raising  a  ialse  idea  in  him  of 
the  party's  substance,  is  not  an  uttering  or  publishing  within  13 
G.  3.  c.  79.  Nor  will  the  leaving  it  afterw^nla  sealed  up,  with 
the  person  to  whom  it  was  showny  under  cover,  that  he  may  taisj^ 
charge  of  it,  as  being  too  valuable  to  be  carried  about*  be  an  utter- 
ing or  publishing.    Bex  v.  Shukard.  200 

16.  Delivering  a  box,  containing  among  other  things,  forged  stamps 
to  the  party's  own  servaDt«  to  be  forwarded  h^  a  carrier  to  a  cus- 
tomer in  the  country,  is  an  uttering.    Bex  v.  QolUeotU  212 

17.  The  offende  of  uttering  a  forged  stamp  will  be  complete,  although 
at  the  time  of  uttering,  certain  parts  of  the  stamp  are  concealed, 
but  all  the  parts  that  are  visible  are  like  a  genuine  stamp,  though 
the  part  concealed  is  unlike  a  genuine  stamp.  Ibid,  and  Bex  v. 
ColticolL  229 

18.  If  several  plan  the  uttering  of  a  fogged  order  for  payment  of  money, 
and  it  is  uttered  accordingly  by  one  in  the  absence  of  the  others 
the  actual  utterer  is  alone  the  principal.    Be^x  v.  Bftdcock  and 
others.  249 

19.  A  wife,  by  her  husband's  order  and  procuration,  but  in  his  ab- 
sence, knowingly  uttered  a  forged  order  and  certificate  for  the  pay- 
ment of  prize  money;  held  that  the  presumption  of  coercion  at  the 
time  of  uttering  did  not  arise  as  the  husband  was  absent,  and  that 
the  wife  was  properly  convicted  of  the  uttering,  and  the  husband 
of  procuring.    Bex  v.  MarrU  and  another.  270 

29.  Procuring  base  coin  with  intent  to  utter  it  as  good,  is  a  misde- 
meanor.   Bex  V.  Fuller  and  another.  308 

21.  Forging  or  uttering  a  note  which,  for  want  of  a  signature,  is  in- 
complete, is  not  within  the  statute  which  makes  forging  notes 
capital.    Bex  v.  Paieauau  455 

WiJLES. 

The  26  Hen,  8.  c.  6.  a.  6.  which  makes  felonies  in  Wales  triable  in 
the  next  adjoining  English  county,  extends  to  felonies  created 
since  the  26  Bm,  8.    Bex  v.  Wyndham.  197 

.WARRANT. 

Killing  an  officer  wiU  be  murder,  though  he  has  no  warrant,  and  was 
not  present  when  the  felony  was  committed,  but  takes  the  party 
upon  a  charge  only;  and  though  that  charge  does  not  in  terms  spe- 
cify all  the  particulars  necessary  to  constitute  the  felony.  Bex  v. 
Ford.  329 

WEAPON. 

See  Offsnsivs  Wbapon. 

WIFE. 

See  Husband  and  Wivb. 
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WILLS. 

On  indietment  for  forging  a  will,  probate  of  that  will  unrepealed*  is 
not  conclusive  evidence  of  its  validitVf  so  aa  to  be  a  bar  to  the  pro- 
secution. Sex  T.  Buttery  and  another.  342 
Bex  V.  Gibeon,                                                          849,  noiis, 

WITNESS. 

1.  When  a  witness  upon  a  trial  gives  evidence  contradictory  to  facts 
contained  in  a  deposition  made  by  such  witness  in  a  former  pro> 
ceeding  in  the  same  case,  the  judge  may  order  such  deposition  to 
be  read,  in  order  to  impeach  the  credit  of  the  witness.    Bex  ▼ 
Oldroyd.  88 

2.  Forgery.  The  party  by  whom  the  forged  instrument  purports  to 
have  been  made,  while  he  has  an  interest  in  invalidating  such  in- 
strument, is  incompetent  to  prove  any  fact  which  contribotcs  to 
the  proof  of  the  forgery.    Bex  v.  Crocker,  97 

8.  Held  that  a  person  who  had  been  convicted  of  grand  larceny,  sen- 
tenced to  transportation  for  seven  years,  confined  in  the  hulks,  and 
discharged  at  the  end  of  seven  years,  was  a  competent  witness, 
such  confinement  operating  as  a  statute  pardon;  and  that  having 
escaped  twice  during  such  confinement  for  a  few  hours  each  timov 
did  not  destroy  the  eflect  of  it.    Bex  v.  Badeock  and  others.  248 

4.  A  release  from  the  holder  of  a  bill  of  exchange  to  the  supposed 
acceptor,  will  make  him  a  competent  witness  to  prove  the  forgery 
in  an  indictment  against  the  drawer,  the  drawer  having  received 
value  for  the  bill  from  such  holder.    Bex  v.  Peacock.  278 

See  Bex  v.  Young.  280,  no/u. 

6.  Upon  an  indiciment  against  the  payee  for  uttering  a  forged  accept* 
ance,  the  first  indorsee  ia  a  competent  witness,  though  he  has  only 
advanced  part  of  the  amount  of  the  bill,  and  tliough  he  releases, 
during  the  trial,  the  person  in  whose  name  the  acceptance  is 
forged.  Held  also,  that  his  release  makes  the  supposed  acceptor 
a  competent  witness.    Bex  v.  Mott.  486 

6.  Upon  an  indictment  for  forging  or  uttering  a  power  of  attorney  to 
sell  and  transfer  stock  in  the  funds,  the  person  whose  name  is 
forged  is  a  competent  witness  for  the  Grown,  if  the  stock  has  not 
been  transferred,  and  he  has  given  notice  to  the  Bank  disavowing 
the  power.  Especially  if  it  be  previously  proved  that,  though 
there  is  an  attestation  importing  that  he  executed,  in  the  presence 
of  two  witnesses,  he  did  not  so  execute  in  their  presence;  the  bank 
act  not  authorising  any  transfer  under  a  power  of  attorney,  unless 
it  is  attested  by  two  witnesses.  And  it  will  make  no  difierenco 
whether  the  stock  was  the  property  of  the  person  whose  name  ia 
forged;  or  whether  he  was  a  mere  trustee.    Bex  v.  Weite.      60S 

WOOD. 

See  Trbxs. 
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